BRITISH
COLUMBIA

Filo: 30200-20/MRC0-04-01 ‘
Ref: 102233 i : .

November 22, 2012

Chief Lynette Tsakoza and Councillors
Prophet River First Nation-

PO Box 3260

Fort Nelson BC VOC 1R0

Dear Chief Tsakoza and Couﬁci]!ors:

British Columbia’s Environmental Assessment Office (EAO) wrote to Prophet River First
Nation {Prophet River) on June 29, 2012, to inform Chief and Council that EAO had
recently begun an environmental assessment (EA) for the proposed Murray River Coal
Project (proposed Project) proposed by HD Mining International Ltd. (Proponent).

| am now writing to provide more information about the provincial EA process, to further
a dialogue with Prophet River with respect to the consultation approach EAO proposes
to take in conjunction with the EA of the.proposed Project and to provide a draft

section 11 Order (Order). '

As discussed in EAQO's previous letter of June 29, 2012, the proposed Project is an
underground coal mine located 12.5 km south of Tumbler Ridge. The proposed Project
has an estimated average annual production of six miilion metric tonnes of metailurgical
coal over 31 years, :

EAO is responsible for, and coordinates First Nations consultations related to asserted
or established aboriginal rights or treaty rights that may be adversely impacted by the
proposed Project, As the process of consultation continues, EAO acknowledges that the
province is obligated to ensure that it takes appropriate steps to discharge the duty to
consuit with, and to avoid any unjustifiable infringement of Treaty 8 rights of Prophet
River in relation to the potential impacts of the proposed Project.
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In order to facilitate this process, EAO wishes to ensure that it has:

¢ communicated its preliminary understanding of Treaty 8; .

o identified potential impacts to Treatfy 8 rights exercised by Prophet River;

« set out its initial review of the scope of the duly to consult through the
pre-AppIication Application review and post EA cettification stages (if a
certificate is granted); and,

e provided Prophet River with a copy of the draft Order for the proposed F’rOject

- EAQ’s pre!iminarv understanding of Treaty 8

The provincial Crown is committed to respecting the terms of Treaty 8, which was
signed by several First Nations throughout British Columbia, Alberta, Saskatchewan
and the Northwest Territories with Canada. Trealy 8 notes the Crown's right to take up
such tracts of land as may be required for seftlement, mining, lumbering, trading or
other purposes. In its preliminary understanding of Treaty 8, EAQ takes the position -
that:

« under Trealy 8, Prophet River and the other sighatories have the right to hunt,
trap and fish throughout the tract of land included in the Treaty;

» there are no extant claims to aboriginal title as a result of Treaty 8, as the release
provisions of the Treaty make clear;

+ Treaty 8 rights can be exercised with “reasonably incidental” activities (activities

. integrally related to the manner of the exercise of Treaty 8 rights); and,

o Treatly 8 rights are considered by the court to be “proven” rights for the purposes
of section 35(1) of the Constitution Act, 1982, and therefore a strength-of-claim
assessment as described in the Supreme Court of Canada’s Haida judgment is
not necessary for treaty rights exercised in Prophet River traditional territory.

The EA process examines potential impacts to environmental, economic, social, heaith
and heritage-valued components, as well as impacts to the exercise of asserted or
established aboriginal rights or treaty rights. NS

o3

Page 2
EA0-2013-00007




Consultation Approach

IS EAO proposes a consultation approach with Prophet River that includes the

following types of activities:
« Prophet River has been notified of the formation of the Working Group, and
invited to participate;
» EAO has notified Prophet River of the initiation of the EA process and is sharing,
through this letter, its initial review of its assessment of potential Impacts to
Prophet River treaty rights and EAQ's consultation approach
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o Prophet River is Invited to comment on EAO's initial review identified in this letter,
is requested to identify locations where treaty rights are exercised in relation to
the proposed Project that may be potentially affected by the proposed Project
and continue to engage with EAO in relation to any potential adverse impaots of
the proposed Project on those rights; ,

+ Prophet River be provided with an opportunity to review the procedures and
methods for conducting this EA, as described in the draft Order attached to this
letter and provide comments bhefore it is finalized;

o Prophet River be provided a copy of the finalized Order: “

o Prophet River be provided with notifications of the EA process milestones
including when the Application for an environmental assessment cettificate
(EAC) is accepted by EAO and when a Mmlsters decision on the Application is’
made; and,

o Prophet Rtver is encouraged fo regularly monltor EAD's website
(http:/iwww.eao, gov be.cal) for mformatlon updates on the EA of the proposed
Project.

The Sedtion 11 Order

Enclosed please find a draft section 11 Order for the proposed Project, which | intend to
issue pursuant to section 11 of the BC Environmental Assessment Act.

The draft Order provides specific instructions to the Proponent on procedural aspects of
the EA process to be used for the proposed Project. The Order includes provisions to
ensure that the Proponent provides potentially affected Treaty 8 First Nations with
project-specific information and consults with those First Nations so as fo assist them in
understanding whether or how the proposed Project may potentially affect their interests
“and their ability to exercise their Treaty 8 rights. The draft Order defines First Nations in
the context of the proposed Proje

ject as the West Moberly First Nations, McLeod Lake
Indian Band and Saulteau First Nations _1

The Order is not intended to define or exhaust the Crown's duty to consult with and, if
appropriate, to accommodate the interests and concerns of all Treaty 8 First Nations.
EAO will fulfifl the Crown's duty to consult with all Treaty 8 First Nations. EAO has
notified all Treaty 8 First Nations about the proposed Project, is providing its initial
review of how the proposed Project may affect treaty rights and EAO proposed
consultation approach and Is providing this draft Order to all Treaty 8 First Nations for
their review.

b
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| intend to issue the Order to the Proponent approximately four weeks from the date of
this letter. Please provide any comments you have on the definition of First Nations, the
scope of the proposed Project or the sections of the draft Order regarding First Nation
consuitation. If Prophet River is unable to comment by December 6, 2012, but would
still like to provide comments, please advise me or Felice Griffiths as soon as possible,
If we have not heard from you by December 8, 2012, we will assume you have no
comment, .

This letter outlines EAQ'¢ Initial review and a proposed consultation approach, We invite
your Input to assist us in refining the information that we have reviewed and gathered to
date. If you have additional and/or more precise information with regard to your treaty
rights or on any potential impact of the proposed Project on these rights that you wish to
share, please provide this information to EAO to assist us in establishing an appropriate
consulitation approach with Prophet River by December 6, 2012. If we have not heard
from you by this date, EAQ will assume that Prophet River agrees with our initial review
and consultation approach. :

if Prophet River has any questions or requires further information, please contact me by
telephone at 250-661-5622 or by email at Mike. Peterson@gov.be.ca. You can also
reach Felice Griffiths, Project Assessment Officer, by telephone at 250-387-0273 or by
email at Felice.Griffiths@dov.bc.ca.

Yayrs truly, ‘ .

P. Michael Peterson
Project Assessment Manager

ce:  Brian Wolf
Prophet River First Nation

Diane Abel, Land and Resources Director
Treaty 8 Tribal Association

Vivian Au, Project Manager
- Canadian Environmental Assessment Agency
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BRITISH .
COLUMBIA

Filo: 30200-20/MRCO-04-01
Ref: 102233 :

November 22, 2012

Chief Norman Davis and Councillors -
Doig River First Nation

PO Box 56

IR 206 — Doig River Rd

Rose Prairie BC V0C 2HO

Dear Chief Davis and Couhcillors:

British Columbia’s Environmental Assessment Office (EAO) wrote to the Doig River
First Nation (Doig River) on June 29, 2012, to inform Chief and Coungil that EAO had
recently begun an environmental asseSsment (EA) for the proposed Murray River Coal
Project (proposed Project) proposed by HD Mining International Ltd. (Proponent),

| am now writing to provide more information about the provincial EA process, to further
a dialogue with Dolg River with respect to the consultation approach EAO proposes to .
take In conjunction with the EA of the proposed Project and to provide a draft

sectaon 11 Order.

As discussed in EAO’s previous letter of June 29, 2012, the proposed Project is an
underground coal mine located 12.56 km south of Tumbier Ridge. The proposed Project
has an estimated average annual production of six million metric tonnes of metallurgical
coal over 31 years.

EAQ is responsible for, and coordinates First Nations consultations related to asserted
or established aboriginal rights or treaty rights that may be adversely impacted by the
proposed Project. As the process of consultation continues, EAO acknowledges that the
province is obligated to ensure that it takes appropriate steps to discharge the duty to
consult with, and to avoid any unjustifiable infringement of Treaty 8 rights of, Dong River,
in refation to the potential impacts of the proposed Project.
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In order to facilitate this process, EAQ wishes to ensure that it has:

¢ communicated its preliminary understanding of Treaty 8;

 identified potential impacts to Treaty 8 rights exercised by Doig River;

o setout its initial review of the scope of the duty to consult through the
pre-Application, Application review and post EA certification stages (if a
certificate is granted); and,

¢+ provided Doig River with a copy of the draft section 11 Order (Order) for the
proposed Project. . :

EAQ's pre!iminarv understanding of Trealy 8

The provincial Crown is committed to respecting the terms of Trealy 8, which was
‘signed by several First Nations throughout British Columblia, Alberta, Saskatchewan
and the Northwest Territories with Canada. Treaty 8 notes the Crown s right to take up
such tracts of land as may be required for settlement, mining, lumbering, trading or
other purposes. In its preliminary understanding of Treaty 8, EAO takes the position
that

“under Trealy 8, Doig River and the other signatories have the right to hunt, trap

and fish throughout the tract of land included in the Treaty,

o there are no extant claims to aboriginal title as a result of Treaty 8, as the release
provisions of the Treaty make clear;

« Treaty 8 rights can be exercised with “reasonably incidental” actlwttes (activities
Integrally related to the manner of the exercise of Treaty 8 rights); and,

+ Trealy 8 rights are considered by the court to be “proven” rights for the purposes
of section 358(1) of the Constitution Act, 1982, and therefore a strength-of-claim
assessment as described in the Supreme Court of Cahada’s Haida judgment is
not necessary for treaty rights exercised in Doig River traditional territory.

The EA process examines potential impacts to environmental, economic, social, health
and heritage-valued components, as well as impacts to the exercise of asserted or
established aboriginal rights or treaty rights.
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Consultation Approach

WS EAO proposes a consuitation approach wi i

following types of activities:

» Doig River has been notified of the formation of the Working Group, and invited
to participate;

o EAO has notified Doig River of the initiation of the EA process and s sharing,
through this letter, its initial review of its assessment of potenttal impacts to Doig
River treaty rights and EAO's consuitation approach;

4
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¢ Doig River is invited to comment on EAQ's initial review identified in this letter, is.
requested to identify locations where treaty rights are exercised in relation to. the
proposed Project that may be potentially affected by the proposed Project and
continue to engage with EAO in relation to any potential adverse impacts of the
proposed Project on those rights;

* Doig River be pfovaded with an opportunity to review the procedures and
methods for conducting this EA, as described in the draft Order attached to this
letter and provide comments before it is finalized; .

+ Doig Riverbe provided a copy of the finalized Order;

» Doig River be provided with notifications of the EA process milestones including

.when the Application for an environmental assessment certificate (EAC) is
accepted by EAO and when a Ministers’ decision on the Application is made;
and,

e Doig River is encouraged to reguiarly monitor EAO’s website
(http:fiwww.eao.gov.be.cal) for information updates on the EA of the proposed
Project.

The Section 11 Order

Enclosed please find a draft section 11 Order for the proposed Project, which | intend to
issue pursuant to section 11 of the BC Environmental Assessiment Act

The draft Order provides specnflc instructions to the Proponent on procedural aspects of
the EA process to be used for the proposed Project. The Order includes provisions to
ensure that the Proponent provides potentially affected Treaty 8 First Nations with
project-specific information and consults with those First Nations so as to assist them in
understanding whether or how the proposed Project may potentially affect their interests
and their ability to exercise their Treaty 8 rights. The draft Order defines First Nations in
the context of the proposed Project as the West Moberly First Nations. McLeod Lake
Indian Band and Saulteau First Natfonsl 7

I

The Order is not intended to define or exhaust the Crown's duty to consult with and, if
appropriate, to accommodate the interests and concerns of all Treaty 8 First Nations.
EAQ will fuffill the Crown's duty to consult with all Treaty 8 First Nations. EAO has
notified all Treaty 8 First Nations about the proposed Project, is providing its initial
review of how the proposet Project may affect treaty rights and EAO proposed
consultation approach and is providing this draft Order to all Treaty 8 First Nations for
their review.
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I intend to issue the Order to the Proponent approximately four weeks from the date of
this letter. Please provide any comments you have on the definition of First Nations, the
scope of the proposed Project or the sections of the draft Order regarding First Nation
consultation. If Doig River is unable to comment by December 6, 2012, but would stilf
like to provide comments, please advise me or Felice Griffiths as soon as possible. If we
have not heard from you by December 6, 2012, we will assume you have no comment.

This letter outlines EAQ's initial review and a proposed consultation approach. We invite
your input to assist us in refining the information that we have reviewed and gathered fo
date. If you have additional and/or mors precise information with regard to your treaty
rights or on any potential impact of the proposed Project on these rights that you wish to
share, please provide this information to EAO to assist us in establishing an appropriate
consultation approach with Doig River by December 6, 2012, If we have not heard from
you by this date, EAO will assume that Doig River agrees with our Initial review and

" consultation approach.

If Doig River has any questions or requires further information, please contact me by
telephone at 250-561-5622 or by email at Mike.Peterson@goy.be.ca. You can also
reach Felice Griffiths, Project Assessment Officer by telephone at 250-387-0273 or by
emalil at Fehce Griffiths@gov.bc.ca.

' /urs truly,

P. Michael Peterson
Project Assessment Manager

ce:  Jane Calvert
Doig River First Nation

Dlane Abel, Land and Resources Director
Trealy 8 Tribal Association

Vivian Au, Project Manager
Canadian Environmental Assessment Agency
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BRITISH
COLUMBIA

, Fifo: 30200-20/MRCO-04-01
Ref, 102233

November 22, 2012 : '

Lana Lowe

L ands Director

Fort Nelson First Nation
Mile 295 Alaska Hwy

Fort Nelson BC VOC 1R0

Dear Ms. Lowe:

.British Columbia's Environmental Assessment Office (EAQ) wrote to Fort Nelson First
Nation (Fort Nelson) on June 29, 2012, to inform Chief and Coungil that EAQO had
recently begun an enwronmental assessment (EA) for the proposed Murray River Coal
Project (proposed Project) proposed by HD Mining International Ltd. (Proponent).

| am now writing to provide more information about the provincial EA process, to further
a dialogue with Fort Nelson with respect to the consultation approach EAQ proposes to
take in conjunction with the EA of the proposed Project and to provide a draft

section 11 Order (Order).

As discussed in EAO’s previous letter of June 29, 2012, the proposed Project is an
underground coal mine located 12.5 km south of Tumbler Ridge. The proposed Project
has an estimated average annual production of six million metric tonnes of metallurgical
coal over 31 years. '

EAO is responsible for, and coordinates First Nations consultations related to asserted
or established aboriginal rights or treaty rights that may be adversely impacted by the
proposed Project. As the process of consultation continues, EAO acknowledges that the
province Is ohligated to ensure that it takes appropriate steps to discharge the duty to
consult with, and to avoid any unjustifiable infringement of Treaty 8 rights of Fort
Nelson, in relation to the potentlal impacts of the proposed Project.
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[n order to facilitate this process, EAO wishes to ensure that it has:

« communicated its preliminary understanding of Treaty 8;

» identified potential impacts to Treaty 8 rights exercised by Fort Nelson;

o set out its initial review of the scope of the duty to consult through the
pre-Application, Application review and post EA certification stages (if a
certificate is granted); and, ,

+ provided Fort Nelson with a copy of the draft Order for the proposed Project.

EAQ's preliminary understanding of Trealy 8

The provincial Crown is committed to respecting the terms of Treaty 8, which was
sighed by several First Nations throughout British Columbia, Alberta, Saskatchewan
and the Northwest Territories with Canada. Treaty 8 notes the Crown's right to take up
such tracts of land as may be required for setttement, mining, lumbering, trading or
other purposes. In its preliminary understanding of Treaty 8, EAQ takes the position

- that; : :

¢ under Trealy 8, Fort Nelson and the other signatories have the right to hunt, trap
and fish throughout the tract of land included in the Treaty;

 there are no extant claims to aboriginal title as a result of Treaty 8, as the release
provisions of the Treaty make clear; '

o Treaty 8 rights can be exercised with “reasonably incidental” activities (activities

* integrally related to the manner of the exercise of Treaty 8 rights); and,

e Treaty 8 rights are considered by the court to be “proven” rights for the purposes
of section 35(1) of the Constitution Act, 1982, and therefore a strength-of-claim
assessment as described in the Supreme Court of Canada’s Haida judgment is
not necessary for treaty rights exercised in Fort Nelson traditional territory.

The EA process examines potential impacts to environmental, economic, social, health
and heritage-valued components, as well as impacts to the exercise of asserted or
established aborlginal rights or treaty rights.
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Consultation Approach ' :

860 EAO proposes a consultation approach with Fort Nelson that includes the

following types of activities:
» Fort Nelsor has been notified of the formation of the Working Group, and invited
to participate;
« EAO has notified Fort Nelson of the initiation of the EA process and is sharing,
through this letter, its initial review of its assessment of potential impacts to Fort
Nelson treaty rights and EAO's consultation approach;

A4
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» Fort Nelson is invited to comment on EAO's jnitial review identified in this letter:
is requested to identify locations where freaty rights are exercised in relation to
the proposed Project that may be potentlaﬂy affected by the proposed Project;
and continue to engage with EAO in relation to any potentidl adverse fimpacts of
the proposed Project on those rights;

¢ Fort Nelson be provided with an opportunity to review the procedures and’
methods for conducting this EA, as described in the draft Order attached to this
lelter and provide comments before it is finalized; :

o Fort Nelson be provided a copy of the finalized Order;

« Fort Nelson be provided with notifications of the EA process milestones inciuding
when the Application for an environmental assessment cettificate (EAC) is '
accepted by EAO.and when a Ministers’ deorslon on the Application is made;
and,

o Fort Nelson is encouraged to regularly monitor EAQ's website
(http:/ivwww.eao.gov.ba.cal) for information updates on the EA of the proposed
Project.

The Section 11 Order

Enclosed please find a draft section 11 Order for the proposed Project, which | intend to
issue pursuant to section 11 of the BC Environmental Assessment Act.

The draft Order provides specific instructions o the Proponent on procedural aspects of
the EA process to be used for the proposed Project, The Order includes provisions to
ensure that the Proponent provides potentially affected Treaty 8 First Nations with
project-specific information and consuits with those First Nations so as to assist them in
understanding whether or how the proposed Project may potentially affect their interests
and thelr ability to exercise their Trealy 8 rights. The draft Order defines First Nations in
the context of the proposed Project as the West Moberly First Nations, Mcleod Lake
Indian Band and Saulteau First Nations, IS

The Order is not intended to define or exhaust the Crown's duty to consuit with and, if
appropriate, to accommodate the interests and concerns of all Treaty 8 First Nations.
EAQO will fulfill the Crown’s duty to consult with all Trealy 8 First Nations. EAQ has
notified all Treaty 8 First Nations about the proposed Project, is providing its initial
review of how the proposed Project may affect trealy rights and EAO proposed
consuitation approach and is providing this draft Order to all Treaty 8 First Nations for
their review.

D
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| intend to issue the Order to the Proponent approximately four weeks from the date of
this letter. Please provide any comments you have on the definition of First Nations, the
scope of the proposed Project or the sections of the draft Order regarding First Nation

-~ consultation. If Fort Nelson is unable to comment by December 6, 2012, but would still
like to provide comments, please advise me or Felice Griffiths’as soon as possible. If we
have not heard from you by December 8, 2012, we will assume you have no comment.

This letter outlines EAQ's initial review and a proposed consultation approach. We invite
your input to assist us in refining the information that we have reviewed and gathered to
date. If you have additional and/or more precise information with regard to your treaty
rights or on any potential impact of the proposed Project on these rights that you wish to
share, please provide this information to EAO to assist us in establishing an appropriate
consultation approach with Fort Nelson by December 8, 2012, If we have not heard
from you by this date, EAO will assume that Fort Nelson agrees with our initial review
and consultation approach. '

If Fort Nelson has any questions or requires further information, please contact me by
telephone at 250-561-5622 or by email at Mike Peterson@gov.be.ca. You can also
reach Felice Griffiths, Project Assessment Officer, by telephone at 250-387-0273 or by
email at Felice.Griffiths@gov.bc.ca. , '

Yours truly,

Project Assessment Manager

cc:  Chief Sharleen Wildeman and Gouncillors
Fort Nelson First Nation

Vivian Au, Project Manager
Canadian Environmental Assessment Agency

Page 15
EAO-2013-00007




BRITISH
COLUMBIA

Flle: 30200-20/MRCO-04-01
Ref: 102233

November 22, 2012

Chief Russell Lilly and Counciliors
Halfway River First Nation

PO Box 59

Wonowon BC VOC 2NO

Dear Chief Lilly and Councillors:

British Columbia's Environmental Assessment Office (EAQ) wrote to Halfway River First
Nation (Halfway River) on June 29, 2012, to inform Chief and Council that EAO had
recently begun an environmental assessment (EA) for the proposed Murray River Goal
Project (proposed Project) proposed by HD Mining International Ltd. (Proponent).

| am now writing to provide more information about the provincial EA process, to further
a dlaiogue with Halfway River with respect to the consultation approach EAO proposes
to fake in conjunction with the EA of the proposed Project and to provide a draft

section 11 Order (Order). .

‘As discussed in EAO’s previous Ietter of June 29 2012, the proposed Project is an
underground coal mine located 12.5 km south of Tumbier Ridge. The proposed Project
has an estimated average annual production of six million metric tonnes of metallurgical
coal over 31 years.

EAO is responsible for, and coordinates First Nations consuitations related to asserted
or established aboriginal rights or treaty rights that may be adversely impacted by the

i proposed Project. As the process of consultation continues, EAO acknowledges that the
province is obligated to ensure that it takes appropriate steps to discharge the duty to
consuit with, and to avoid any unjustifiable infringement of Treaty 8 rights of Halfway
River, in relation to the potential impacts of the proposed Project.
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1

In order to facilitate this process, EAQO wishes to ensure that it has:

* communicated its preliminary understanding of Treaty 8;

¢ identified potential impacts to Treaty 8 rights exercised by Halfway River:

o setoutits initial review of the scope of the duty to consult through the
pre-Application, Application review and post EA certification stages (if a
certificate is granted); and,

» provided Halfway River with a copy of the draft section 11 Order for the proposed
Project. ' '

EAQ's preliminary understanding of Treaty 8

The provincial Crown is committed to respecting the terms of Treaty 8, which was
signed by several First Nations throughout British Columbia, Alberta, Saskatchewan
and the Northwest Tetritories with Canada. Treaty 8 notes the Crown’s right to take up
such tracts of land as may.be required for settlement, mining, lumbering, trading or
other purposes. In its preliminary understanding of Treaty 8, EAO takes the position
that: _ . : :

- ¢ under Treaty 8, Halfway River and the other signatories have the right to hunt,

trap and fish throughout the tract of land included in the Treaty; _

+ there are no extant claims to aboriginal title as a result of Trealy 8, as the release
provislons of the Treaty make clear;

» Treaty 8 rights can be exercised with "reasonably incidental” activities (activities
integrally related fo the manner of the exercise of Treaty 8 rights); and,

» Trealy 8 rights are considered by the court to be “proven” rights for the purposes
of section-35(1) of the Constitution Act, 1982, and therefore a strength-of-claim
assessment as described in the Supreme Court of Canada's Haida judgment is
not necessary for treaty rights exercised in Halfway River traditional territory.

The EA process examines potential impacts fo environfnental, economic, social, health
and heritage-valued components, as well as impacts to the exercise of asserted or
established aboriginal rights or treaty rights. |
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Consultation Approach

IS EAO proposes a consultation approach with Halfway River that includes the

following types of activities:
o Halfway River has been notified of the formation of the Working Group, and
invited to participate;
» EAO has notified Halfway River of the initiation of the EA process and s sharing,
through this letter, its initial review of its assessment of potential impacts to
Halfway River treaty rights and EAO’s consultation approach;

14

Page 18 !

EAO-2013-00007




Haifway River is invited to comment on EAO's initial review identified in this
letter; is requested to identify locations where treaty rights are exercised in
relation to the proposed Project that may be potentially affected by the proposed
Project; and continue to engage with EAO in relation to any potential adverse
impacts of the proposed Project on those rights:

e Halfway River be provided with an opportunity to review the procedures and
methods for conducting this EA, as described in the draft Order attached to this
letter-and provide comiments hefore it is finalized:

« Halfway River be provided a copy of the finalized Order;

o Halfway River be provided with notifications of the EA process milestones
mcludmg when the Application for an environmental assessment certificate
(EAC) is accepted by EAO and when a Ministers' decision on the Application is
made; and,

. Halfway River is encouraged to regularly monitor EAQ’s website

(hitp:/fwww.eao.gov.be.cal) for information updates on the EA of the proposed

Project.

‘The Section 11 Order

Enclosed ptease find a draft sectzon 11 Order for the proposed Pro;ect which | intend to
issue pursuant to section 11 of the BC Environmental Assessment Act,

The draft Order provides specific instructions to the Proponent on procedural aspects of
-the EA process {o be used for the proposed Project. The Order includes provisions to
ensure that the Proponent provides potentially affected Trealy 8 First Nations with
project-specific information and consuits with those First Nations so as to assist them in
understanding whether or how the proposed Project may potentially affect their interests
and their ability to exercise their Treaty 8 rights. The draft Order defines Fifst Nations in

the context of the proposed Project as the West Moberly First ke
Indian Band and Saulteau First Nanons.J—‘I,—NjM—MAMQIJEQCLLa

The Order is not intended to define or exhaust the Crown's duty to consult with and, if
appropriate, to accommodate the interests and concerns of all Treaty 8 First Nations.
EAO will fulfill the Crown’s duty to consult with all Treaty 8 First Nations. EAO has
notified all Treaty 8 First Nations about the proposed Project, is providing its initial
review of how the proposed Project may affect treaty rights and EAO proposed
consultation approach and is providing this draft Order to all Treaty 8 First Nations for
their revisw.
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| Intend to issue the Order to the Proponent approximately four weeks from the date of
this letter. Please provide any comments you have on the definition of First Nations, the
scope of the proposed Project or the sections of the draft Order regarding First Nation
consultation. If Halfway River is unable to comment by December 8, 2012, but would
still like to provide comments, please advise me or Felice Griffiths as soon as possible.
If we have not heard from you by December 6, 2012, we WI|| assume you have no
comment.

This letter outlines EAQ's initial review and a-proposed consultation approach, We invite
~ your input to assist us in refining the information that we have reviewed and gathered to
. date. If you have additional and/or more precise information with regard to your treaty
rights or on any potential impact of the proposed Project on these rights that you wish to
share, please provide this information fo EAO to assist us in establishing an appropriate -
consultation approach with Halfway River by December 6, 2012, If we have not heard
from you by this date, EAO will assume that Halfway River agrees with our initial review
and consultation approach. _

If Haifway River has any questions or requires further information, please contact me by
telephone at 250-561-5622 or by email at Mike.Peterson@gov.be.ca. You can also
reach Felice Griffiths, Project Assessment Officer, by telephone at 2560-387- 0273 or by
email at Felice.Griffiths@gov.be,ca.

ours fruly,

NN\

P. Michael Peterson
Project Assessment Manager

¢c:  Roslyn Pokiak
Half»vay River First Nation

Diane Abel, Land and Resources Director
Treaty 8 Tribal Association

Vivian Au, Project Manager
Canadian Environmental Assessment Agency
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BRITISH
COLUMBIA

Fllo: 30200-20MMRCO-04-01,
Ref: 102233

November 22, 2012

Chief Joe Apsassin and Councillors
Blueberry River First Nations

PO Box 3009

Buick Creek BC VOC 2R0

Dear Chief Apsassin and Counclliors:

British Columbia’s Environmental Assessment Office (EAO) wrote to Blueberry River
First Nations (Blueberry River) on June 29, 2012, to inform Chief and Council that EAO
had recently begun an environmental assessment (EA) for the proposed Murray River
Coal Project (proposed Project) proposed by HD Mining International Ltd. (Proponent).

| am now writing to provide more information about the provincial EA process, to further
a dialogue with Blueberry River with respect to the consultation approach EAO
proposes to take in conjunction with the EA of the proposed Project and to provide a
draft section 11 Order (Order). '

As discussed in EAO’s previous letter of June 29, 2012, the proposed Project is an
undergrotind coal mine located.12.5 km south of Tumbler Ridge. The proposed Project
has an estimated average annual production of six milllon metric tonnes of metallurgical
coal over 31 years.

EAO is responsible for, and coordinates First Nations consultations related to asserted
or established aboriginal rights or treaty rights that may be adversely impacted by the
proposed Project. As the process of consultation continues, EAO acknowledges that the
province Is obligated to ensure that it takes appropriate steps to discharge the duty to

~ consutt-with, and to avoid any unjustifiable infringement of Treaty 8 rights of
Blueherry River, in relation to the potential impacts of the proposed Project.

il

Environmental : Malling Address: " Location:
Assessment - PO Box 9426 Sfn Prov Govt 1% Fl — 836 Yates St
Qffice Viclorfa BG V8W 9V Viclorla BC VW 118
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In order to facilitate this process, EAQO wishes to ensure that it has:
o communicated its preliminary understanding of Treaty 8;
» identified potential impacts to Treaty 8 rights exercised by Blueberty River;
¢+ setout its initial review of the scope of the duty to consult through the
pre-Application, Application review and post EA certification stages (if a
certificate is granted); and,
o provided Blueberry River with a copy of the draft Order for the proposed Project.

EAQ's preliminary understanding of Treaty 8

The provincial Crown is committed to respscting the terms of Treaty 8, which was
signed by several First Nations throughout British Columbia, Alberta, Saskatchewan
and the Northwest Territories with Canada. Treaty 8 notes the Crown's right to take up
such tracts of land as may'be required for settlement, mining, lumbering, trading or
other purposes. In its preliminary understanding of Treaty 8, EAQ takes the position
that: , '

¢ under Treaty 8, Blueberry River and the other signatories have the right to hunt,
trap and fish throughout the tract of land included in the Treaty,

+ there are no extant claims to aboriginal title as a resuit of Trealy 8, as the release
provisions of the Treaty make clear;

» Trealy 8 rights can be exercised with “reasonably incidental” activities (activities
integrally related to the manner of the exercise of Treaty 8 rights); and,

o Treaty 8 rights are considered by the court to be “proven” rights for the purposes
of section 35(1) of the Constitution Act, 1982, and therefore a strength-of-claim
assessment as described in the Supreme Court of Canada's Haida judgment is
not necessary for treaty rights exercised in Blueberry River fraditional territory.

The EA process examines potential impacts to environmental, economic,r social, health
and heritage-valued components, as well as impacts fo the exercise of asserted or
established aboriginal rights or treaty rights,

WK
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Consultation Approach

IS8 EAO proposes a consultation approach with Blueberry River that includes the

following types of activities: .
 Blueberry River has been notified of the formation of the Working Group, and

Invited to participate,
» EAO has notifisd Blueberry River of the initiation of the EA process and is
sharing, through this letter, its initial review of its assessment of potential impacts

to Blugberry River treaty rights and EAQ's consultation approach;

14
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e Blueberry River is invited to comment on £EAQ's initial review identified in this
letter, is requested to Identify locations where treaty rights are exercised in
relation to the proposed Project that may be potentially affected by the proposed
Project and continue to engage with EAQ in relation to any potential adverse
impacts of the proposed Project on those rights;

» Blueberry River be provided with an opportumty to review the procedures and
methods for conducting this £A, as described in the draft Order attached to ihfs

. letter and provide comments before it is finalized;

» Blueberry River be provided a copy of the finalized Order;

o Blueberry River be provided with notifications of the EA process milestones
mcludlng when the Application for an environmental assessment certificate
(EAC) is accepted hy EAO and when a Ministers' decision on the Application is
made; and,

». Blueberty River is encouraged to reguiar!y monitor EAO’s website
(http:/iwww.eao.gov.be.cal) for information updates on the EA of the proposed
Project.

The Section 11 Order

- Enclosed please find a draft-section 11 Order for the proposed Project, which
[ intend to issue pursuant to section 11 of the BG Environmental Assessment Act.

The draft Order provides specific instructions to the Proponent on procedural aspects of
the EA process to be used for the proposed Project, The Order includes provisions to
ensure that the Proponent provides potentially affected Treaty 8 First Nations with
project-specific informatior and consults with those First Nations so as to assist them in
understanding whether or how the proposed Project may potentially affect their interests
and their ability to exercise their Treaty 8 rights. The draft Order defines First Nations in
the context of the proposed Project as the West Moberly First Nations, McLeod Lake
Indian Band and Saulteau First Nations I S e

The Order is not intended to define or exhaust the Crown's duty to consult with and, if
appropriate, lo accommodate the interests and concerns of all Treaty 8 First Natlons
EAO will fulfill the Crown’s duty to consult with all Treaty 8 First Nations. EAO has
notified all Treaty 8 First Nations about the proposed Project, is providing its initial
review of how the proposed Project may affect treaty rights and EAQ proposed
consuitation approach and is provzdmg this draft Order to all Treaty 8 Flrst Natlons for
their review.

Wi

Page 24
EAO-2013-00007




| intend to issue the Order to the Proponent approximately four weeks from the date of
this letter. Please provide any comments you have on the defipition of First Nations, the
scope of the proposed Project or the sections of the draft Order regarding First Nation
consultation. If Blueberry River is unable to comment by December 6, 2012, but would
still like to provide comments, please advise me or Felice Griffiths as soon as possible.
If we have hot heard from you by December 6, 2012, we will assume you have no
comment.

This letter outlines EAO’s initial review and a proposed consultation approach. We invite
your input to assist us in refining the information that we have reviewed and gathered to
date. If you have additional and/or more precise information with regard {6 your treaty
rights or on any potential impact of the proposed Project on these rights that you wish to
share, please provide this information to EAO to assist us in establishing an appropriate
consultation approach with Blueberry River by December 6, 2012. If we have not heard
from you by this date, EAQ will assume that Blueberry River agrees with our initial
review and consultation approach.

If Blueberry River has any questions or requires further information, please contact me
by telephone at 250-561-5622 or by email at Mike.Peterson@gov.be.ca. You can also
reach Felice Griffiths, Project Assessment Officer, by telephone at 260-387-0273 or by
email at Felice.Griffiths@gov.be.ca. : '

Yours truly,

Project Assessment Manager

cc:  Jos Davis ,
Blueberry River First Nation

Vivian Au, Project Manager
Canadian Environmental Assessment Agency
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BRITISH
COLUMBIA

File: 30200-20/MRCO-04-01
Ref. 102233 ‘

November 22, 2012

Chief Roland Willson and Councillors
West Moberly First Nations

PO Box 80

Moheily Lake BC VOC 1X0

Dear Chief Willson and Counciliors:

British Columbia’s Environmental Assessment Office (EAO) wrote to the

West Moberly First Nations (West Moberly) on June 29, 2012, to inform Chief and
Councll that EAQ had recently begun an environmental assessment (EA) for the
proposed Murray River Coal Project (proposed Project) proposed by HD Mmmg
International Lid. (Proponent).

I am now writing to provide more information about the provincial EA process, to further
a dialogue with West Moberly with respect to the consultation approach EAQ proposes
to take in conjunction with the EA of the proposed Project and to provide a draft

section 11 Order (Order).

EAO proposes that West-Moberly consuitation be integrated into this EA process
through a variety of opportunities, including:

1. participating in a working group (WG) process to identify potentlal 1mpacis to
treaty rights and refated interests through the development of the Application
Information Requirements (AIR),

2. participating In direct discussions with the prownmal government about potential
impacts from the proposed Project on treaty rights, mcludmg review of a draft
Order; and,

3. engaging in specific consuitation that will be delegated to the Proponent,
including reviewing and commenting on Proponent drafts of its First Nation
Consultation Plan.

wl2

Environmeantal Mailing Address : Locallon:
Assessment PO Box 9426 Sin Prov Govt 1% Fi - 836 Yalos St
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Page 26

EAO-2013-00007 -



As discussed in EAO's previous letter of June 29, 2012, the proposed Project is an
underground coal mine located 12.5 km south of Tumbler Ridge. The proposed Project
has an estimated average annual production of six million metric tonnes of metallurgical
coal over 31 years.

EAQ is responsible for, and coordinates First Nations consultations related to asserted
or established aboriginal rights or treaty rights that may be adversely impacted by the
proposed Project. As the process of consultation continues, EAC acknowledges that the
province is obligated to ensure that it takes appropriate steps to discharge the duty to
consult with, and to avoid any unjustifiable infringement of Treaty 8 rights of West
Mobetly, in relation to the potential impacts of the proposed Project.

In order to facilitate this process, EAO wishés to ensure that it has:
« communicated its preliminary understanding of Treaty 8;
s identified potential impacts to Treaty 8 rights exercised by West Moberly,
o setout its initial review of the scope of the duty to consult through the
pre-AppI:catron Application review and post EA cemficahon stages (if a
certificate is granted); and,
s provided West Moberly with a copy of the draft Order for the proposed Project. :

EAQ’s Preliminary Undeistanding of Treatv 8

The provmoxai Crown is committed to respectmg the terms of Treaty 8, which was
signed by several First Nations throughout British Columbia, Alberta, Saskatchewan
and the Northwest Territorles with Canada. Treaty 8 notes the Crown's right to take up
such tracts of land as may be required for settlement, mining, lumbering, trading or
other purposes. In its preliminary understanding of Treaty 8, EAO takes the position
that:

o under Treaty 8, West Maberly and ’{he other signatories have the right to hunt,
trap and fish throughout the tract of land included in the Treaty,

» there are no extant claims to aboriginal title as a result of Treaty 8, as the release
provisions of the Trealy make clear;

¢ Treaty 8 rights can be exercised with “reasonably incidental” activities (activities
integrally related to the manner of the exercise of Treaty 8 rights); and,

o Treaty 8 rights are considered by the court to be “proven’” rights for the purposes
of section 35(1) of the Constitution Act, 1982, and therefore a strength-of-claim
assessment as described in the Supreme Court of Canada’s Haida judgment is
not necessary for treaty rights exercised in West Moberly traditional territory.

43
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The EA process examines potential impacts to environmental, economic, social, health
and heritage-valued components, as well as o the exercise of asserted or
established aboriginal rights or treaty rights, S sze

The EA Process

The EA process consists of two stages: ‘

« Pre-Application Stage — This stage focuses on identifying project-related issues
requiring assessment, based on consultations with interested and potentially
affected parties — federal, provincial, local governments, First Nations and the
public. It leads to the development and finalization of information requirements
which the Proponent needs to include in its application for an EA certificate
(Application).

14
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o Application Review Stage — This stage is devoted to a review of the Proponent’s
Application, and concludes with a decision by the Minister of Environment and
the Minister responsible for the project sector on whether to certify a proposed
Project, decline to certify a proposed Project, or require further study. First
Nations, government agencies and the public participating in the EA process
have an opportunily to review and comment on the Application. First Nations and
government agencies also provide input to EAO's assessment report that
summarizes the conclusions and findings of the review of the Application.

The proposed Project is currently at the start of the pre-Application stage.

Duty to Consult and Opportunities to Participate in the EA, Assessing Scope of Duty to
Consuit

EAO uses a preliminary assessment of treaty rights in the proposed Project area to
determine the scope of the Crown’s consultation. Over the coming months, ! intend to
initiate a dialogue with Chief and Council in order to better understand West Moberly's
treaty rights over the proposed Project area. | would appreciate it If West Moherly could
provide me with any information which would be useful to increasing EAO's
understanding.

Opportunities for Participation During the Pre~ADp!icatioh Stage

Irrespective of EAO’s determination of the scope of the duty to consult, EAC will provide
the following opportunities for West Moberly to pamcmate in the EA. For the
pre~-Application stage:

o EAO will seek West Mobetly's understanding of treaty rights exerclsed in the -
proposed Project area;

o West Moberly has been invited to join the WG, compnsed of Flrst Nations and
local, provincial and federal government agencies:

° West Moberly will be provided with an oppoﬂunliy to review the procedures and
methods for conducting this EA, as described in the draft Order aftached to this
letter, and provide comments before it is finalized;

» EAO will direct the Proponent to engage with West Moberly to discuss West
Moberly's treaty rights and report the results of those conversations back to EAOQ,-
consistent with the Order; ,

s  West Moberly will have an opportunity to he involved in the development of the
draft Application Information Requirements (AIR); and,

¢ the Proponent will be required to submit to EAQ, a First Nation Consultation Plan
and roport on consultation efforts and restilts in the Application. West Mobeily
will have an opportum{y to review and comment on drafts of these plans and

reports,
15
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Opportunities for Participation During the Application Review Stage

For the review of the Proponent's Application:

[ ]

EAO will ensure that West Mobetly receives a copy of the Application and will

- solicit comments from West Mobetly during the 30 day evaluation period to

determine If the information specified in the AIR is in the Application. EAO will
also invite West Moberly to assist EAQ In its evaluation of the Proponent's past
and proposed consultation with West Moberly;

During the Application Review stage, both the Proponent and EAC will continue
to consult with West Moberly on how the proposed Project may impact the

West Moberly's treaty rights; '

EAO will ensure that West Moberly has the opportunity to provide comments to
the Proponent and EAO will determine the adequacy of the Proponent’s
responses; :
EAO will provide West Moberly with an opportunity to review EAQ’s Assessment
Report, which outlines the details of what we have heatd from West Moberly and
what we have learned about West Moberly's treaty rights over the course of the
EA, the measures aimed at ensuring that any impacts are minimized to the
extent possible that have been used or that are contemplated, EAO's conclusion
as to the reasonableness of the process in the circumstances and EAQ's
conclusion as to whether the Crown's duties in respect of established section 35
treaty rights have heen discharged; and,

EAO will provide West Mobetly with an opportunity to have their views on the
Assessment Report included in the package of material sent to Ministers for a
decision on the Application.

Working Group

.EAO has established a WG to help assess the proposed Project. West Moberly and
other First Nations with an interest In the proposed Project, and federal, provincial and
local government agencies, have been invited to participate on the WG. Specific
activities of the WG may include:

L
.

Reviewing and commenting on drafts of the AIR;

Evaluating, reviewing and commenting on the Application;

Providing advice on issues raised during the course of the EA of the proposed
Project; and, '

Providing advice on the assessment findings to be reported to Ministers at the
conclusion of the EA.

.. f6
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Would you please confirm for EAQ, the name and contact information for your
designated WG member(s). Should West Moberly not wish to participate as a member
of the WG, 1 request that this information be relayed to me In writing. '

Capacity Funding

EAQ provides a limited amount of funding to assist with First Nations participation in the
EA process, particularly those aspects where FAQ is engaged in direct discussion with
First Nations. At this time, we would like to offer West Moberly a grant in the amount of
$5000 for the pre-Application stage. Please confirm if West Moberly wishes to accept
this funding. | would appreciate a response by December 6, 2012, Additional funding
may be made available to West Moberly at the Application Review stage.

The Section 11 Order

Enclosed please find a draft section 11 Order for the proposed Project, which | intend to
issue pursuant fo section 11 of the BC Environmentamssessment Act.

The draft Order provides specific instructions to the Proponent on procedural aspects of
the EA process to be used for the proposed Project, The Order includes provisions to
ensure that the Proponent provides potentially affected Treaty 8 First Natlons with
project-specific information and consults with those First Nations so as to assist them in
understanding whether or how the proposed Project may potentially affect their interests
and their ability to exercise their Treaty 8 rights. The draft Order defines First Nations in

the context of the proposed Praject as the West Moberly First Nations, McLeod Lake

- The Order is not intended to define or exhaust the Crown's duty to consult with and, if
appropriate, to accommodate the interests and concerns of alt Treaty 8 First Nations.
EAO will fulfill the Crown’s duty to consult with all Treaty 8 First Nations. EAQ has
notified all Treaty 8 First Nations about the proposed Project, is providing its initial
review of how the proposed Project may affect trealy rights and EAO proposed
consultation approach and is providing this draft Order to all Treaty 8 First Nations for
their review. - :

A7
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| intend to issue the Order to the Proponent approximately four weeks from the date of
this lefter. Please provide any comments you have on the definition of First Nations, the
scope of the proposed Project or the sections of the draft Order regarding First Nation
consultation. I West Moberly is unable to comment by December 8, 2012, but would
still like to provide comments, please advise me or Felice Griffiths as soon as possible.
If we have not heard from you by December 6, 2012, we will assume you have no
comment. '

As described in this leiter, EAO requests from West Moberly:

» any information which would be useful to increasing EAO’s understanding of
West Moberly's established treaty rights or potential impacts of the proposed
Project on these rights;

+ the name and contact information of a representative of West Moberly to
participate on the WG (unless notified of an appropriate contact for West
Moberly, EAQ will continue to use Chief and Council and West Moberly Lands
staff as our contact for the EA of the proposed Project); _

« confirmation that West Moberly wishes to accept the capacity funding to
participate in the pre-Application stage of the EA by December 6, 2012; and,

« any comments West Moberly wishes to provide on the draft Order by
December 6, 2012,

EAQ is commitied to working constructively with West Moberly to ensure that the Crown
fulfils its duty of consuitation. If West Moberly has any questions, requires further
information or would like to meet to discuss the EA, please contact me by telephone at
250-561-5622 or by email at Mike.Peterson@gov.bc.ca. You can also reach Felice
Griffiths, Project Assessment Officer, by telephone at 250-387-0273 or by email at
Felice. Griffiths@gov.be.ca. .

Yaurs truly, .
P. Michael Peterson

Project Assessment Manager

Enclosure: Draft section 11 Order for the proposed Murray River Goal Project

cc:  Land Use Manager
West Moberly First Nations

Diane Abel, Land and Resources Director
Treatly 8 Tribal Association

Vivian Au, Project Manager
Canadian Environmental Assessment Agency
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BRITISH
COLUMBIA

Fife: 30200-20/MRCO-04-01
Ref: 102233

November 22, 2012

Chief Harley Davis
Saulteau First Nations
PO Box 1020

. Chetwynd BC VOC 1J0

Dear Chief Davis and Councillors:

British Columbia’s Environmental Assessment Office (EAO) wrote to the

Saulteau First Nations (Saulteau) on June 29, 2012, to inform Chief and Council that
EAO had recently begun an environmental assessment (EA) for the proposed Murray
River Coal Project (proposed Project) proposed by HD Mining International Ltd.
(Proponent). : ,

| am now writing to provide more information about the provincial EA process; to further
a dialogue with Saulteau with respect to the consultation approach EAO proposes to
take in conjunction with the EA of the proposed Project; and to provide a draft

section 11 Order (Order). '

EAO proposes that Saulteau consultation be integrated into this EA process through a
variety of opportunities, including:

1. participating in a working group (WG) process to identify potential impacts to
treaty rights and related interests through the development of the Application
Information Requirements (AIR); _

2. participating in direct discussions with the provincial government abouf potential .

- impacts from the proposed Project on treaty rights, including review of a draft
Order; and, _

- 3. engaging in specific consultation that will be delegated to the Proponent,
including reviewing and commenting on Proponent drafts of its First Nation
Consultation Plan.

suiks

Environmental Malling Address Locatlon:
Assossment PO Box 9426 Sin Prov Govt : , 1% I~ 836 Yates St
Offlce Vicloria BC V8W 91 - Victoria BC V8W 118
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As discussed in EAO's previous letter of June 29, 2012, the proposed Project is an
underground coal mine located 12.5 km south of Tumbler Ridge. The proposed Project
has an estimated average annual production of six million metnc tonnes of metallurgical
coal over 31 years.

EAQ is responsible for, and coordinates First Nations consultations related to asserted
or established aboriginal rights or treaty rights that may be adversely impacted by the
proposed Project, As the process of consultation continues, EAO acknowledges that the
province is obligated to ensure that it takes appropriate steps to discharge the duty to
consult with, and to avoid any unjustifiable infringement of Treaty 8 rights of Saulteau, in
relation to the potential impacts of the proposed Project.

In order to facilitate this process, EAO wishes to ensure that it has;

¢ communicated its preliminary understanding of Treaty 8;

« identified potential impacts to Trealy 8 rights exercised by Saulteau;

o set out its initial review of the s'cope of the duty to consult through the
pre-Application, Application review and post EA cettification stage (if a certificate
is granted); and,

o provided Saulteau with a copy of the draft Order for the proposed Project.

EAQ's Preliminary Understanding of Treaty 8

The provincial Crown is committed to respecting the terms of Treaty 8, which was
signed by several First Nations throughout British Columbia, Alberta, Saskatchewan
and the Northwest Territories with Canada. Treaty 8 notes the Crown'’s right to take up
such tracts of land as may be required for settlement, mining, lumbering, frading or
other purposes. In its prefiminary understanding of Treaty 8, EAO takes the position
that:
o under Treaty 8, Saulteau and the other mgnatones have the right to hunt, irap
and fish throughout the tract of land included in the Treaty;
« there are no extant claims to aboriginal title as a result of Treaty 8, as the reEease
" provisions of the Treaty make clear;
o Treaty 8 rights can be exercised with “reasonably incidental” activities (activities
integrally related to the manner of the-exercise of Treaty 8 rights); and,
¢ Treatly 8 rights are considered by the court to be “proven” rights for the purposes
of section 35(1) of the Constitution Act, 1982, and therefore a strength-of-claim
assessment as described in the Supreme Court of Canada’s Haida judgment is
not necessary for treaty rights exercised in Sauiteau traditional territory,

1
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The EA process examines potential impacts to environmental, economic, social, health
and heritage-valued components, as well as impacts o the exercise of asserted or
established aboriginal rights or treaty rights.

TAhe EA Process _

The EA process consists of two stages:

+ Pre-Application Stage — This stage focuses on identifying project-related issues
requiring assessment, based on consultations with interested and potentially
affected parties — federal, provincial, local governments, First Nations and the
public. It leads to the development and finalization of information requirements
which the Proponent needs to include in its application for an EA certificate

(Application).

i l4
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* Application Review Stage - This stage is devoted to a review of the Proponent's
Application, and concludes with a decision by the Minister of Environment and
the Minister responsible for the project sector on whether to certify a proposed
Project, decline to certify a proposed Projest, or require further study. First
Nations, government agencies and the public participating in the EA process
have an opportunity to review and comment on the Application. First Nations and
governiment agencies also provide input to EAO’s assessment report that
summarizes the conclusions and findings of the review of the Application.

The proposed Project is currently at the start of the pre-Application Stage.

Duty to Consult and Opportunities to Participate in the EA, Assessing Scone of Duty to
Consult

EAO uses a preliminary assessment of treaty rights in the proposed Project area to.
determine the scope of the Crown’s consultation. Over the coming months, | intend to
initiate a dialogue with Chief and Council in order to better understand Saulteau's treaty
rights over the proposed Project area. | would appreciate it if Saulteau could provide me
with any information which would be useful to increasing EAQ’s understanding.

Opportunities for Participation During the Pre-Application Stage

Irrespective of EAQ's determination of the scope of the duty to consult, EAO will provide
the following opportunities for Saulteau to participate in the EA. For the
pre-Application Stage: : _

o EAO wil seek Saulteau's understanding of freaty rights exercised in the
proposed Project area; :

¢ Saulteau has been invited to join the WG, comprised of First Nations and local,
provincial and federal government agencies;

o Saulteau will be provided with an opportunity to review the procedures and
methods for conducting this EA, as described in the draft Order attached to this
letter, and provide comments before it is finalized:

¢ EAO will direct the Proponent to engage with Saulteau to discuss Saulteau’s
treaty rights and report the results of those conversations back to EAQ,
consistent with the Order; o

¢ Saulteau will have an opportunity to be Involved in the development of the draft
Application Information Requirements (AIR); and,

¢ the Proponent will be required to submit to EAO, a First Nation Consultation Plan
and report on consultation efforts and results in the Application. Saulteau will
have an opportunity to review and comment on drafts of these plans and reports.

wil B
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Opporiunities for Participation During the Application Review Stage

For the review of the Proponent's Application:

EAO will ensure that Sauiteau receives a copy of the Application and will solicit
comments from Saulteau during the 30 day evaluation period, to determine If the
information specified in the AIR is in the Application. EAO will also invite
Saulteau to assist EAO in its evaluation of the Proponent’s past and proposed
consultation with Saulteau;,

During the Application Review Stage, hoth the Proponent and EAQ will continue
to consult with Saulteau on how the proposed Project may impact Sauiteau’s
treaty rights;

EAO will ensure that Saulteau has the opportunity to provide comments to the
Proponent and EAO will determine the adequacy of the Proponent's responses;
EAQ will provide Sauiteau with an opportunity to review EAO’s Assessment

" Report, which outlines the details of what we have heard from Saulteau and what-

we have learned about Saulteau’s treaty rights over the course of the EA, the
measures aimed at ensuring that any impacts are minimized to the extent
possible that have been used or that are contemplated, EAQ's conclusion as to
the reasonableness of the process in the circumstances and EAO’s conclusion
as to whether the Crown's duties in respect of established section 35 treaty rights
have been discharged; and,

EAO will provide Sauiteau with an opporunity to have their views on the
Assessment Report included in the package of matenal sent to Ministers for a
decision on the Application. .

Workinq GI'O_Q

EAO has establlshed a WG to help assess the proposed Project. Saulteau and other
First Nations with an interest in the proposed Project and federal, provincial and local
government agencies, have been invited to participate on the WG. Specific activities of
the WG may include:

reviewing and commenting on drafts of the AlR;

evaluating, reviewing and corhimenting on the Application;

providing advice on issues ralsed during the course of the EA of the proposed
Project; and,

providing advice on the assessment findings to be reported to Ministers at the
conclusion of the EA. ;

Would you please confirm for EAQ, the name and contact information for your
designated WG member(s). Should Saulteau not wish to participate as a member of the

WG, | request that this information be relayed to me in writing.

.16
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Capacily Funding

EAO provides a limited amount of funding to assist with First Nations participation in the

* EA process, particularly those aspects where EAQ Is engaged in direct discussion with
First Nations. EAO has issued Saulteau a grant in the amount of $5000 for the
pre-Application Stage. Additional funding may be made avallable to Saulteau at the'
Application Review Stage. .

The Section 11 Crder

Enclosed please find a draft section 11 Order for the proposed Project, which | intend to
issue pursuant to section 11 of the BC Environmental Assessment Act.

The draft Order provides specific instructions to the Proponent on procedural aspects of
the EA process to be used for the proposed Project. The Order includes provisions to
ensure that the Proponent provides potentially affected Treaty 8 First Nations with
project-specific information and consults with those First Nations so as to assist them in
understanding whether or how the proposed Project may potentially affect their interests
and their ability to exercise their Treaty 8 rights. The draft Order defines First Nations in
the context of the proposed Project as the West Mobetly First Nations, McLeod Lake

mmmj

The Order is not intended to define or exhaust the Crown's duty to consult with and, if
appropriate, to accommodate the interests and concerns of all Treaty 8 First Nations.
EAO will fulfill the Crown’s duty to consult with all Treaty 8 First Nations, EAO has
notified all Treaty 8 First Nations about the proposed Project, is providing its initial
review of how the proposed Project may affect treaty rights and EAQ's proposed
consultation approach and is providing this draft Order to all Treaty 8 First Nations for
their review, :

I intend to issue the Order to the Proponent approximately four weeks from the date of
this letter. Please provide any comments you have on the definition of First Nations, the
scope of the proposed Project or the sections of the draft Order regarding First Nation

* sl
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~ consultation. If Saulteau is unable to comment by December 8, 2012, but would still like
to provide comments, please advise me or Felice Griffiths as soon as possible. [f we
have not heard from you by December 6, 2012, we will assume you have no comment.

As described in this letter, EAO requests from Saulteau: -

» any information which would be useful to increasing EAQ’s understanding of
Saulteau's established treaty rights or potential impacts of the proposed Project
on these rights; : .

« the name and contact information of a representative of Saulteau to participate
on the WG (unless notified of an appropriate contact for Saulteau, EAO will
continue to use Chief and Council and Saulteau Lands staff as our contact for the

. EA of the proposed Project); and,

¢ any comments Saulteau wishes to provide on the draft Order by

December 6, 2012, ; -

EAQ is committed to working constructively with Saulteau to ensure that the Crown
fulfils its duty of consultation, If Saulteau has any questions, requires further information
or would like to meet to discuss the EA, please contact me by telephone at
250-561-5622 or by email at Mike.Peterson@gov.bc.ca. You can also reach Felice
Griffiths, Project Assessment Officer, by telephone at 250-387-0273 or by email at
Felice.Griffiths@gov.be.ca. _ 1

Yours truly,

Z«Aﬁaei Peterson

Project Assessment Manager
Enclosure: Draft section 11 Order for the proposed Murray River Coal Project

ce.  Rick Publicover, Lands Manager
Saulteau First Nations

Diane Abel, Director Land and Resources
Treaty 8 Tribal Association

Vivian Au, Project Manager
Canadian Environmental Assessment Agency
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BRITISH

: File: 30200-20/MRCO-04-01
Ref: 102233

November 22, 2012]

Chief Derek Oir and Councillors
MclLeod Lake Indian Band
General Delivery

Mcleod Lake BC V0OJ 2G0

Dear Chief Orr and Councillors:

British Columbia's Environmental Assessment Office (EAQ) wrote to the McLeod Lake
Indian Band (McLeod Lake) on June 29, 2012, to inform Chief and Council that EAO

- had recently begun an environmental assessment (EA) for the proposed Murray River
Coal Project (proposed Project) proposed by HD Mining International Ltd. (Proponent).

| am now writing to provide more information about the provincial EA process, to further
a dialogue with MclLeod Lake with respect to the consultation approach EAO proposes
to take in conjunction with the EA of the proposed Project and to provide a draft

section 11 Order (Order).

EAOQO proposes that McLeod Lake consultation be integrated into this EA process
through a variety of opportunities, including:

1. participating in a working group (WG) process to identify potential impacts to
treaty rights and related interests through the development of the Application
Information Requirements (AIR);

2. participating in direct discussions with the provincial government about potential

~impacts from the proposed Project on treaty rights, including review of a draft
Order; and, '

3. engaging in specific consultation that will be delegated to the Proponent,
including reviewing and commenting on Proponent drafts of its First Nation
Consultation Plan. - '

A2

Environmental Mailing Address Localion:
Assessment PO Box 9426 Stn Prov Gowvi 1°' FI — 836 Yates St
Office Victoria BC VBW 9v1 Victoria BC V8w 1L.8
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As discussed in EAO’s previous letter of June 29, 2012, the proposed Project is an
underground coal mine located 12.5 km south of Tumbler Ridge. The proposed Project
has an estimated average annual production of six million metric tonnes of metallurgical
coal over 31 years,

EAQ is responsible for, and coordinates First Nations consultations related to asserted
or established aboriginal rights or treaty rights that may be adversely impacted by the
‘proposed Project. As the process of consultation continues, EAO acknowledges that the
province is obligated to ensure that it takes appropriate steps to discharge the duty to
consult with, and to avoid any unjustifiable infringement of Treaty 8 rights of MclLeod
Lake, in relation to the potential impacts of the proposed Project.

~In order to facilitate this process, EAC wishes to ensure that it has:

+ communicated its preliminary understanding of Treaty 8;

+ identified potential impacts to Treaty 8 rights exercised by MclLeod Lake;

« set ouf its initial review of the scope of the duty to consult through the
pre-Application, Application review and post EA certification stages (if a
certificate is granted); and,

e provided McLeod Lake with a copy of the draft Order for the proposed Project. -

EAO’s Preliminary Understanding of Treaty 8

The provincial Crown is committed to respecting the terms of Treaty 8, which was
signed by several First Nations throughout British Columbia, Alberta, Saskatchewan
and the Northwest Territories with Canada. Treaty 8 notes the Crown'’s right to take up
such tracts of land as may be required for settlement, mining, lumbering, trading or
other purposes. In its preliminary understanding ofTreaty 8 EAO takes the position
that:
+ under Treaty 8, McLeod Lake and the other signatories have the right to hunt,
trap and fish throughout the fract of land included in the Treaty;
» there are no extant claims to aboriginal title as a result of Treaty 8, as the release
provisions of the Treaty make clear;
« Treaty 8 rights can be exercised with “reasonably incidental” activities (activities
integrally related to the manner of the exercise of Treaty 8 rights); and,
¢ Treaty 8 rights are considered by the court to be “proven” rights for the purposes
of section 35(1) of the Constitution Act, 1982, and therefore a strength-of-claim
assessment as described in the Supreme Court of Canada’s Haida judgment is
not necessary for treaty rights exercised in McLeod Lake traditional territory.

3
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The EA process examlnes potential impacts to environmental, economic, social, health
and heritage-valued components, as well as Impacts to the exercise of asserted or

established aboriaginal riahts or treaty riahts.

The EA Process

The EA process consists of two stages:

+ Pre- Apphcatlon Stage — This stage focuses on identifying project-related Issues
requiring assessment, based on consultations with interested and potentially
affected parties — federal, provincial, local governments, First Nations and the
public, It leads to the development and finalization of information requirements
which the Proponent needs to include in its application for an EA cettificate
(Application).

w14
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1

Application Review Stage — This stage is devoted to a review of the Proponent's
Application, and concludes with a decision by the Minister of Environment and
the Minister responsible for the project sector on whether to certify a project,
decline {o certify a project or require further study. First Nations, government
agencles and the public participating in the EA process have an opportunity to
review and comment on the Application. First Nations and government agencies
also pravide input to EAQ’s assessment report that summanzes the conclusions
and findings of the review of the Application.

The proposed Project is currently at the start of the pre-Application stage.

Duty to Consult and Opportunities to Participate in the EA, Assessing Scope of Duty to

Consult

EAO uses a preliminary assessment of treaty rights in the proposed Project area to
determine the scope of the Crown's consultation. Over the coming months, | Intend to
initiate a dialogue with Chief and Council in order to better understand McLeod Lake's
treaty rights over the proposed Project area, | would apprsciate it if McLeod Lake could
provide me with any information Whlch wouild be useful to increasing EAQ’s
understanding.

Opportunities for Participation During the Pre-Application Stade

Irrespective of EAQ's determination of the scope of the duly to consult, EAQ wilt provide
the following opportunities for Mcl.eod Lake to participate in the EA. For the
pre~App||cat|on stage:

EAO will seek McLeod Lake's understandmg of treaty rights exercised i in the
proposed Project area;

MclLeod Lake has béen invited to join the WG, comprised of First Nations and
local; provincial and federal government agencles;

Mcleod Lake will be provided with an oppoitunity to review the procedures and
methods for conducting this EA, as described in the draft Order a{tached to this
letter, and provide comments hefore it is finalized; .

EAO will direct the Proponent to engage with McLeod Lake to discuss McLeod
Lake’s treaty rights and report the results of those conversations back to EAO,
consistent with the Order;

MclLeod Lake will have an opportunity to be involved in the development of the
draft Application Information Requirements (AIR); and,

the Proponent will be required {o submit o EAO, a First Nation Consultation Plan
and report on consultation efforts and results in the Application. McLeod Lake will
have an opporiunity to review and comment on drafts of these plans and reports,

B
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Opportunities for Participation During the Application Review Stage

For the review of the Proponent’s Application:

EAO will ensure that McLeod Lake receives a copy of the Application and will
solicit comments from McLeod Lake during the 30 day evaluation period fo
determine if the information specified in the AIR Is in the Application. EAO will
also invite McLeod Lake to assist EAQ in its evaluation of the Proponent’s past
and proposed consuitation with Mcl.eod Lake, ' _
During the Application Review stage, both the Proponent and EAO will continue

“to consult with McLeod Lake on how the proposed Project may impact the

McLeod Lake’s treaty rights;

EAO will ensure that McLeod Lake has the opportunity to provide comments to
the Proponent and EAQ will determine the adequacy of the Proponent's
responses; :

EAO will provide McLeod Lake with an opportunity to review EAO’s Assessment
Report, which outlines the details of what we have heard from McLeod Lake and
what we have learned about McLeod Lake's treaty rights over the course of the
EA, the measures aimed at ensuring that any impacts are minimized to the
extent possible that have been used or that are contemplated, EAQ’s conclusion
as to the reasonableness of the process in the circumstances and EAQ's
conclusion as to whether the Crown'’s duties in respect of established section 35
treaty rights have heen discharged; and, - '
EAO will provide Mcl.eod Lake with an opportunity to have their views on the
Assessment Report included in the package of material sent to Ministers for a
decision on the Appiication.

Working Group

" EAO has established a WG to help assess the proposed Project. MoLeod Lake and

" - other First Nations with an interest in the proposed Project, and federal, provincial and

local government agencies, have been invited to participate on the WG. Specific
activities of the WG may include: '

reviewing and commenting on drafts of the AlR;

.evaluating, reviewing and commenting on the Application;

providing advice on issues raised during the course of the EA of the proposed
Project; and,

providing advice on the assessment findings to be reported fo Ministers at the
conclusion of the EA., '

Would you please confirm for EAQ, the name and contact information for your
designated WG member(s). Should McLeod Lake not wish to participate as a member
of the WG, | request that this information be relayed to me in writing.

/6
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, Capécitv Funding ;

EAQ provides a limited amount of funding to assist with First Nations participation in the
EA process, particularly those aspects where EAO is engaged in direct discussion with
First Nations, At this time, we would like to offer MclLeod Lake a grant in the amount of
$5000 for the pre-Application stage. Please confirm if McLeod Lake wishes to accept
this funding. | would appreciate a response by December 8, 2012. Additional funding
may be made available to McLeod Lake at the Application Review stage.

The Section 11 Order

Enclosed please find a draft section 11 Order for the proposed Project, which { intend to
issue pursuant.to section 11 of the BC Environmental Assessment Act.

The draft Order provides spegific instructions to the Proponent on procedura{ aspects of
the EA process to be used for the proposed Project. The Order includes provisions to
ensure that the Proponent-provides potentially affected Treaty 8 First Nations with
project-specific information and consuits with those First Nations so as to assist them in
understanding whether or how the proposed Project may potentially affect their interests
and their ability to exercise their Treaty 8 rights. The draft Order defines First Nations in
the context of the proposed Project as the West Moberly First Nations. McLeod Lake
Indian Band and Saulteau First Nations,

I

The Order is not intended to define or exhaust the Crown's duty to consult with and, if
* appropriate, to accommodate the Interests and concerns of all Treaty 8 First Nations.
EAQ will fulfill the Crown’s duty to consult with ali Treaty 8 First Nations. EAO has
notified all Treaty 8 First Nations about the proposed Project, is providing its Initial
review of how the proposed Project may affect treaty rights and EAO proposed
consuitation approach and is providing this draft Order to all Treaty 8 First Nations for
their review. -

I intend to Issue the Order to the Proponant approximately four weeks from the date of
this letter. Please provide any comments you have on the definition of First Nations, the
scope of the proposed Project or the sactions of the draft Order regarding First Nation

T
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consultation. If McLeod Lake is unable to comment by December 8, 2012, but would still
like to provide comments, please advise me or Felice Griffiths as soon as possible. If we
have not heard from you by December 6, 2012, we will assume you have no comment.

As described in this letter, EAO requests from Mcleod Lake:

* any information which would be useful to increasing EAC’s understanding of -
MclLeod Lake's established treaty rights or potential impacts of the proposed
Project on these rights; _

+ the name and contact information of a representative of MclLeod Lake to
participate on the WG (unless notified of an appropriate contact for MclLeod
Lake, EAQ will continue to use Chief and Council and McLeod Lake Lands staff
as our contact for the EA of the proposed Project);

s confirmation that McLeod Lake wishes to accept the capacity funding to
participate in the pre-Application stage of the EA by December 6, 2012; and,

» any comments McLeod Lake wishes to provide on the draft Order by
December 6, 2012,

EAO is committéd to working constructively with McLeod Lake to ensure that the Crown
fulfils its duty of consultation. If McLeod Lake has any questions, requires further
information or would like to meet to discuss the EA, please contact me by telephone at
250-561-5622 or by email at Mike.Peterson@gov.bc.ca. You ean also reach Felice
Griffiths, Project Assessment Officer, by telephone at 250-387-0273 or by emall at
Felice.Griffiths@gov.be.ca.

Yaurs truly,

M N

P. Michael Peterson
Project Assessment Manager

Enclosure: Draft section 11 Order for the proposed Murray River Coal Project

cc:  Eran Spence
McLeod L.ake Indian Band

Vivian Au, Project Manager
Canadian Environmental Assessment Agency
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