From: Lapper, Robert G LBR:EX

Sent: Wednesday, December 8, 2010 11:40 AM

To: Yaura jones@cfib.ca’

Cc: 'moira.ramley@cfib.ca’; Walman, Barbara J. LBREEX; Blakely, John H LBR:EX
Subject: Employment Standards Consultation

Greetings and compliments of the season,

As you may know, the Minister of Labour, Minister lain Black recently announced an initiative to review employment
standards, including minimum wage. He has asked senior ministry staff to meet with key business and labour
stakeholders to discuss these. In these meetings we hope to hear views and advice on how to modernize B.C.'s
employment standards, around the following themes:

- The role and purpose of the minimum wage in today’s economy and how it should be established and adjusted
- Enhancing flexibility for employees and employers

- Clarifying and simplifying standards

- Improving the provision of information on employment standards to employees and employers

- Improving the enforcement of employment standards

- Ensuring expeditious hearing and determination of complaints.

While we are not preparing a discussion paper on this, we are instead proposing relatively open ended discussion on
these themes, to elicit as much information and as many ideas as possible.

We hope to begin to have these meetings as soon as possible. In that regard, |, and two of my colleagues, Barbara
Walman, Assistant Deputy Minister, and John Blakely, Executive Director, Policy and Legislation, would very much like to
meet with you and any of your colleagues that you would fike to include. 1 will ask my office to be in touch with yours
in the next day or two to determine your interest and availability. Although it may be a challenge, given the time of
year, we would like to try to do this in the next week or two, before many take time off for seasonal holidays. If that
isn’t possible, we would like to meet as soon as possible in January.

Would you please consider whether you are willing to meet with us'as part of this discussion? My office will follow up
on this in a day or two.

Many thanks,

e
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Robert Lapper, Q.C.
Deputy Minister
Ministry of Labour

NOTE: This email Is Intended only for the use of the individuol or organization to whom it is addressed. It may contain information that is privileged or
confidential, Any distribution, disclosure, copying, or other use by anyone efse is strictly prohibited. If you have received this in error, please telephone or email the
sender immediately and delete this message,
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From: Lapper, Robert G LBR:EX

Sent: Wednesday, December 8, 2010 11:40 AM

To: XT.von Schellwitz, Mark CRFA LCLBIN

Cc: 'victor@spirepr.ca’; Walman, Barbara J. LBREX; Blakely, John H LBR:EX
Subject: Employment Standards Consultation

Greetings and compliments of the season.

As you may know, the Minister of Labour, Minister lain Black recently announced an initiative to review employment
standards, including minimum wage. He has asked senior ministry staff to meet with key business and tabour
stakeholders to discuss these, In these meetings we hope to hear views and advice on how to modernize B.C.'s
employment standards, arcund the following themes:

- The role and purpose of the minimum wage in today’s economy and how it should be established and adjusted
- Enhancing flexibility for employees and employers

- Clarifying and simplifying standards

- Improving the provision of information on employment standards to employees and employers

- Improving the enforcement of employment standards

- Ensuring expeditious hearing and determination of complaints.

While we are not preparing a discussion paper on this, we are instead proposing relatively open ended discussion on
these themes, to elicit as much information and as many ideas as possible.

We hope to begin to have these meetings as soon as possible, In that regard, |, and two of my colleagues, Barbara
Walman, Assistant Deputy Minister, and John Blakely, Executive Director, Policy and Legislation, would very much like to
meet with you and any of your colleagues that you would like to include. ) will ask my office to be in touch with yours
in the next day or two to determine your interest and availability. Although it may be a challenge, given the time of
year, we would like to try to do this in the next week or two, before many take time off for seasonal holidays, If that
isn’t possible, we would like to meet as soon as possible in January.

Would you please consider whether you are willing to meet with us as part of this discussion? My office will follow up
on this in a day or two.

Many thanks,

E

Robert Lapper, Q.C.
Deputy Minister
Ministry of Labour

NOTE: This emuil is intended only for the use of the individuel or orgonization to whom it is addressed. It may contain information that is privifeged or
confidential. Any distribution, disclosure, copying, or other use by anyone else is strictly prohibited. If you have received this in error, please telephone or email the
sender immediately and delete this message.
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From: Lapper, Robert G LBR:EX

Sent: Wednesday, December 8, 2010 11:40 AM

To: 'greg.davignon@bcbc.com’

Cc: Walman, Barbara ). LBR:EX; Blakely, John H LBR:EX
Subject: Employment Standards Consultation

Greetings and compliments of the season.

As you may know, the Minister of Labour, Minister lain Black recently announced an initiative to review employment
standards, including minimum wage. He has asked senior ministry staff to meet with key business and [abour
stakeholders to discuss these. In these meetings we hope to hear views and advice on how to modernize B.C.'s
employment standards, around the following themes:

- The role and purpose of the minimum wage in today’s economy and how it should be established and adjusted
- Enhancing flexibility for employees and employers

- Clarifying and simplifying standards

- Improving the provision of information on employment standards to employees and employers

- Improving the enforcement of employment standards

- Ensuring expeditious hearing and determination of complaints.

While we are not preparing a discussion paper on this, we are instead proposing relatively open ended discussion on
these themes, to elicit as much information and as many ideas as possible.

We hope to begin to have these meetings as soon as possible. In that regard, |, and two of my colleagues, Barbara
Walman, Assistant Deputy Minister, and John Blakely, Executive Director, Policy and Legislation, would very much like to
meet with you and any of your colleagues that you would like to include. 1 will ask my office to be in touch with yours
in the next day or two to determine your interest and availability. Although it may be a challenge, given the time of
year, we would like to try to do this in the next week or two, before many take time off for seasonal holidays. If that
isn’t possible, we would like to meet as soon as possible in January.

Would you please consider whether you are willing to meet with us as part of this discussion? My office will follow up
on this in a day or two.

Many thanks,

Robert Lapper, Q.C.
Deputy Minister
Ministry of Labour

NOTE: This email is intended only for the use of the individual or organization to whom it is addressed, It may contain information that is privileged or

confidentiol. Any distribution, disclosure, copying, or other use by anyone else s strictly prohibited, If you have received this in error, please telephone or email the
sender immediately and delete this message.
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Lapper, Robert G LBR:EX

BT
From: Lapper, Robert G LBR:EX
Sent: Wednesday, December 8, 2010 1141 AM
To: XT:Winter, John BCCCIN
Cc Walman, Barbara J. LBR:EX; Blakely, John H LBREX
Subject: Employment Standards Consultation

Greetings and compliments of the season.

As you may know, the Minister of Labour, Minister lain Black recently announced an initiative to review employment
standards, including minimum wage. He has asked senior ministry staff to meet with key business and labour
stakeholders to discuss these. In these meetings we hope to hear views and advice on how to modernize B.C.’s
employment standards, around the following themes:

- The role and purpose of the minimum wage in today’s economy and how it should be established and adjusted
- Enhancing flexibility for employees and employers

- Clarifying and simplifying standards

- Improving the provision of information on employment standards to employees and employers

- Improving the enforcement of employment standards

- Ensuring expeditious hearing and determination of complaints,

While we are not preparing a discussion paper on this, we are instead proposing relatively open ended discussion on
these themes, to elicit as much information and as many ideas as possible,

We hope to begin to have these meetings as soon as possible. In that regard, |, and two of my colleagues, Barbara
Walman, Assistant Deputy Minister, and John Blakely, Executive Director, Policy and Legislation, would very much like to
meet with you and any of your colleagues that you wouid like to include. 1 will ask my office to be in touch with yours
in the next day or two to determine your interest and availability. Although it may be a challenge, given the time of
year, we would like to try to do this in the next week or two, before many take time off for seasonal holidays. If that
ist't possible, we would like to meet as soon as possible in January.

Would you please consider whether you are willing to meet with us as part of this discussion? My office will follow up
on this in a day or two.

Many thanks,

s

At
F A e
&t
y )} it

;
£

Robert Lapper, Q.C.
Deputy Minister
Ministry of Labour

NOTE: This email is intended only for the use of the individuol or orgonization to whom it is addressed. it may contoin information that is priviteged or
confidentiol. Any distributfon, disclosure, copying, or other use by anyone else is strictly prohibited. if you have recelved this in error, please telephone or email the
sender immediately and delete this message,
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From: Lapper, Rohert G LBR:EX

Sent: Wednesday, December 8, 2010 11:42 AM

To: ‘exec@bcfed.ca’

Cc: Walman, Barbara J. LBR:EX; Blakely, John H LBR:EX
Subject: Employment Standards Consultations
Attachments: News Release_2S5Nov.pdf

Further to Honourable lain Black's November 25 announcement (attached), | am writing to extend an invitation to meet
with Labour Ministry staff to discuss empioyment standards, including minimum wage.

My colleagues, Barbara Walman, Assistant Deputy Minister; John Blakely, Executive Director, Policy and Legislation, and
I would very much like to meet with you and any of your colleagues that you wouid like to inciude.

In addition, If there are other fabour groups that you think should be included in this meeting, please let me know. |
will ask my office to be in touch with yours in the next day or two to determine whether you are willing to do this, and
your availability to meet with us,

Although it may be a challenge, given the time of year, we would like to try to do this in the next week or two, before
many will take time off for seasonal holidays.

If that isn’t possible, we would like to meet as soon as possible in January.

Thanks.

W

Fhair
Robert Lapper, Q.C.
Beputy Minister
Ministry of Labour

NOTE: This email is intended only for the use of the Individual or orgonization to whom it is addressed., it may contain information that is privileged or
confidential. Any distribution, disclosure, copying, or other use by anyone else Is strictly prohibited. If you have received this in error, please telephone or emaoil the
sender immediately and delete this message.
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From: Lapper, Robert G LBR:EX

Sent: Friday, December 24, 2010 10:06 AM
To: ‘ccpabc@policyalternatives.ca'

Cc Clunn, Karen E LBR:EX

Subject: Employment Standards Consultations

Greetings and compliments of the season.

As you may know, the Minister of Labour, Minister lain Black recently announced an initiative to review employment
standards, including minimum wage. He has asked senior ministry staff to meet with key business and {abour
stakeholders to discuss these. In these meetings we hope to hear views and advice on how to modernize B.C.’s
employment standards, around the following themes:

- The role and purpose of the minimum wage in today’s economy and how it should be established and adjusted
- Enhancing flexibility for employees and employers

- Clarifying and simplifying standards

- Improving the provision of information on employment standards to employees and emplovyers

- Improving the enforcement of employment standards

- Ensuring expeditious hearing and determination of complaints.

While we are not preparing a discussion paper on this, we are instead proposing relatively open ended discussion on
these themes, to elicit as much information and as many ideas as possible.

We hope to begin to have these meetings as soon as possible. in that regard, |, and two of my colleagues, Barbara
Walman, Assistant Deputy Minister, and John Blakely, Executive Director, Policy and Legisiation, would very much like to
meet with you and any of your colleagues that you would like to include. 1 will ask my office to be in touch with yours
early in the New Year to determine your interest and availability in January or early February.

Many thanks,

Robert Lapper, Q.C.
Deputy Minister
Ministry of Labour
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From:
Sent:
To:

Cc:
Subject:

Lapper, Robert G LBR:EX

Friday, December 24, 2010 10:06 AM
'info@fraserinstitute.org’

Clunn, Karen £ LBR:EX

Employment Standards Consultations

Greetings and compliments of the season.

As you may know, the Minister of Labour, Minister iain Black recently announced an initiative to review employment
standards, including minimum wage. He has asked senior ministry staff to meet with key business and iabour
stakeholders to discuss these. in these meetings we hope to hear views and advice on how to modernize B.C.'s
employment standards, around the following themes:

- The role and purpose of the minimum wage in today’s economy and how it should be established and adjusted
- Enhancing flexibility for employees and employers

- Clarifying and simplifying standards

- Improving the provision of information on employment standards to employees and employers

- Improving the enforcement of employment standards

- Ensuring expeditious hearing and determination of complaints.

While we are not preparing a discussion paper on this, we are instead proposing relatively open ended discussion on
these themes, to elicit as much information and as many ideas as possible.

-We hope to begin to have these meetings as soon as possible. In that regard, |, and two of my colleagues, Barbara
Walman, Assistant Deputy Minister, and John Blakely, Executive Director, Policy and Legislation, would very much like to
meet with you and any of your colleagues that you wouid like to include. | will ask my office to be in touch with yours
early in the New Year to determine your interest and availability in January or early February.

Many thanks,

f j s"”‘
Robert Labper, Q.C.
Deputy Minister
Ministry of Labour
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Lapper, Robert G LBR:EX

From: Lapper, Robert G LBRIEX

Sent: Friday, December 24, 2010 10:07 AM
To: ‘ceo@bchotelassociation.com'

Cc Clunn, Karen E LBR:EX

Subject: Employment Standards Consultations

Greetings and cempliments of the season.

As you may know, the Minister of Labour, Minister fain Black recently announced an initiative to review employment
standards, including minimum wage. He has asked senior ministry staff to meet with key business and labour
stakeholders to discuss these. In these meetings we hope to hear views and advice on how to modernize B.C.'s
employment standards, around the following themes:

- Therole and purpose of the minimum wage in today’s economy and how it should be established and adjusted
- Enhancing flexibility for empioyees and employers

- Clarifying and simplifying standards

- Improving the provision of information on employment standards to employees and employers

- Improving the enforcement of employment standards

- Ensuring expeditious hearing and determination of complaints.

While we are not preparing a discussion paper on this, we are instead proposing relatively open ended discussion on
these themes, to elicit as much information and as many ideas as possible.

We hope to begin to have these meetings as soon as possible. In that regard, |, and two of my colleagues, Barbara
Walman, Assistant Deputy Minister, and John Blakely, Executive Director, Policy and Legislation, would very much fike to
meet with you and any of your colieagues that you would like to include. | will ask my office to be in touch with yours
early in the New Year to determine your interest and availability in January or eariy February.

Many thanks,

Robert Lapper, Q.C,
Deputy Minister
Ministry of Labour
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From: Lapper, Robert G LBR:EX

Sent: Friday, December 24, 2010 10:07 AM
To: ‘andy®@bcac.bc.ca’

Subject: Employment Standards Consultations

Greetings and compliments of the season.

As you may know, the Minister of Labour, Minister lain Black recently announced an initiative to review employment
standards, including minimum wage. He has asked senior ministry staff to meet with key business and labour
stakeholders to discuss these. In these meetings we hope to hear views and advice on how to modernize B.C.'s
employment standards, around the following themes:

- The role and purpose of the minimum wage in today’'s economy and how it should be established and adjusted
- Enhancing flexibility for employees and employers

- Clarifying and simplifying standards

- Improving the provision of information on employment standards to employees and employers

- Improving the enforcement of employment standards

- Ensuring expeditious hearing and determination of complaints.

While we are not preparing a discussion paper on this, we are instead proposing relatively open ended discussion on
these themes, to elicit as much information and as many ideas as possible.

We hope to hegin to have these meetings as soon as possible. In that regard, |, and two of my colleagues, Barbara
Walman, Assistant Deputy Minister, and John Blakely, Executive Director, Policy and Legislation, would very much like to
meet with you and any of your colleagues that you would like to include. If there are members of your organization
that have a particular interest in any of these issues, we would be pleased to have their representatives included as
well.

I will ask my office to be in touch with yours early in the New Year to determine your interest and availability in January
or early February.

Many thanks,

e

Robert Lapper, Q.C.
Deputy Minister
Ministry of Labour
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From: Lapper, Robert G LBR:EX

Sent: Friday, December 24, 2010 10:07 AM
To: 'nquiring®@ufcw.ca’

Cc: Ciunn, Karen E LBREEX

Subject: Employment Standards Consultations

Greetings and compliments of the season.

As you may know, the Minister of Labour, Minister lain Black recently announced an initiative to review employment
standards, including minimum wage. He has asked senior ministry staff to meet with key business and labour
stakeholders to discuss these. In these meetings we hope to hear views and advice on how to modermze B.C.'s
employment standards, around the following themes:

- The role and purpose of the minimum wage in today’s economy and how it should be established and adjusted
- Enhancing flexibility for employees and employers

- Clarifying and simplifying standards

- Improving the provision of information on employment standards to employees and employers

- Improving the enforcement of employment standards

- Ensuring expeditious hearing and determination of complaints.

While we are not preparing a discussion paper on this, we are instead proposing relfatively open ended discussion on
these themes, to elicit as much information and as many ideas as possible.

We hope to begin to have these meetings as soon as possible. In that regard, I, and two of my coileagues, Barbara
Walman, Assistant Deputy Minister, and John Blakely, Executive Director, Policy and Legislation, would very much like to
meet with you and any of your colleagues that you would like to include. | will ask my office to be in touch with yours
early in the New Year to determine your Interest and availability in January or early February.

Many thanks,

Robert Lapper, Q.C.
Deputy Minister
Ministry of Labour
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From: Lapper, Robert G LBRIEX

Sent: ‘ Friday, December 24, 2010 10:07 AM
To: ‘philip@icha.ca’

Cc: Clunn, Karen E LBR:EX

Subject: Employment Standards Consultations

Greetings and compliments of the season.

As you may know, the Minister of Labour, Minister lain Black recently announced an initiative to review employment
standards, including minimum wage, He has asked senior ministry staff to meet with key business and labour
stakeholders to discuss these. In these meetings we hope to hear views and advice on how to modernize B.C.’s
employment standards, around the following themes:

- The role and purpose of the minimum wage in today’s economy and how it should be established and adjusted
- Enhancing flexibility for employees and employers

- Clarifying and simplifying standards

- Improving the provision of information on employment standards to employees and employers

- Improving the enforcement of employment standards

- Ensuring expeditious hearing and determination of complaints.

While we are not preparing a discussion paper on this, we are instead proposing relatively open ended discussion on
these themes, to elicit as much information and as many ideas as possible.

We hope to begin to have these meetings as soon as possible. in that regard, |, and two of my colleagues, Barbara
Walman, Assistant Deputy Minister, and John Blakely, Executive Director, Policy and Legislation, would very much like to
meet with you and any of your colleagues that you would like to include. | will ask my office to be in touch with yours
early in the New Year to determine your interest and availability in January or early February.

Many thanks,

Robert Lapper, Q.C.
Deputy Minister
Ministry of Labour
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From: Lapper, Robert G LBRIEX

Sent: Friday, December 24, 2010 10:.07 AM
To: XT:Tostenson, [an LCLB:IN

Cc Clunn, Karen E LBR:EX

Subject: Employment Standards Consultations

Greetings and compliments of the season.

As you may know, the Minister of Labour, Minister lain Black recently announced an initiative to review employment
standards, including minimum wage. He has asked senior ministry staff to meet with key business and labour
stakeholders to discuss these. In these meetings we hope to hear views and advice on how to moedernize B.C.’s
employment standards, around the following themes:

- The role and purpose of the minimum wage in today’s economy and how it should be established and adjusted
- Enhancing flexibility for employees and employers

- Clarifying and simplifying standards

- Improving the provision of information on employment standards to employees and employers

- Improving the enforcement of empioyment standards

- Ensuring expeditious hearing and determination of complaints.

While we are not preparing a discussion paper on this, we are instead proposing relatively open ended discussion on
these themes, to elicit as much information and as many ideas as possible.

We hope to begin to have these meetings as soon as possible. In that regard, 1, and two of my colleagues, Barbara
Walman, Assistant Deputy Minister, and John Blakely, Executive Director, Policy and Legislation, would very much like to
meet with you and any of your colleagues that you would like to include. [ will ask my office to be in touch with yours
early in the New Year to determine your interest and availability in January or early February,

Many thanks,

Robert Lapper, Q.C.
Deputy Minister
Ministry of Labour
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Framework for Stakeholder Engagement Process

Employment Standards (including Minimum Wage)

Overview:

Today we would like to talk about two things: the minimum wage and the
Employment Standards Act.
On November 25", the Honourable lain Black, Minister of Labour, announced
that ministry staff would meet with key labour and business stakeholders to
gather their views on how we can best ensure employment standards reflect the
realities and needs of employees and employers in 21%-century workplaces.
The purpose of these meetings is to elicit your views and advice on how to
modernize B.C.’s employment standards system around the following themes:
1. The role and purpose of the minimum wage in today’s economy, and how
it should be established and adjusted.
2. Enhancing flexibility for employees and employers.

3. Clarifying and simplifying standards.

4. Improving the provision of information on employment standards to
employees and employers.

5. Improving the enforcement of employment standards
6. Ensuring expeditious hearing and determination of complaints.

In considering these issues, government remains committed to ensuring basic
minimum employment standards for BC workplaces and their enforcement, in
order to provide appropriate protection for employees.

We will be reporting back to the Minister of Labour when we have finished all of

our meetings.
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Themes for Discussion:
A. Minimum Wage

Context:
e British Columbia’s general minimum wage of $8.00/hour and the $6.00/hour
“First Job” rate have been in place since 2001.
e Since that time, B.C. has gone from having the highest minimum wage in
Canada to the lowest.
e As you no doubt know, there has been considerable recent public discussion on

the question of raising the minimum wage.

Questions on Raising the Minimum Wage:

e What are your views on the current minimum wage?

If stakeholder suggests that minimum wage should be increased:

e If government was to increase the minimum wage from $8.00/hour, how
much should it increase?

e What should the increase be based on?

e What are your thoughts on how future increases should be made (e.g.,
whether or not they should be formally indexed to some external measure
such as CPI, whether they should be based on recommendations from a
“‘panel of experts”, etc.)?

e What are your thoughts on the scheduling or timeframe for making future
increases (e.g., whether or not government should commit to any schedule or

timeframe for making future increases)?
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If Stakeholder suggests that minimum wage should NOT be increased:

e What do you see as the issues or problems with increasing the minimum
wage at this time?
e When or under what circumstances should the minimum wage be increased?

e What role or purpose do you see the minimum wage playing?

Questions on Multiple Minimum Wages

e What are your views on having different minimum wages for different groups of
workers? For example:

o What do you think of the existing “first job” minimum wage for the first 500
hours of employment (which is currently $6.00 per hour)?

o What would you think of having a separate, somewhat lower minimum wage
for workers who receive gratuities? For example, liquor servers? What about
food servers, hotel workers, and others who receive tips?

o What about regulated piece rates for agricultural workers? Should they
receive increases that are proportionate to any increase in the general

minimum wage?
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Employment Standards Act — Introductory Comments

e As you know, the Ministry of Labour is responsible for the Employment Standards
Act, which establishes minimum standards for hours of work, wages, overtime,
annual vacation, leaves, termination pay and other terms of employment. The
Act applies generally to all employees under provincial jurisdiction except those
specifically exempted by regulation.

e The Act provides a procedure in non-unionized workplaces for adjudicating
complaints of a breach of the Act by the Director of Employment Standards and
also establishes the Employment Standards Tribunal as a body to which first-
level decisions by the Director of Employment Standards may be appealed. (In
unionized workplaces, complaints are generally handled through the
grievance/arbitration process under the collective agreement).

¢ This review of employment standards legislation is motivated by a recognition
that BC has seen a number of significant economic and social changes affecting
the world of work, and that there is a need to review BC’s employment standards
system to see whether it is fully responsive to these significant changes while

also protecting vulnerable workers.

Examples of BC’s Economic and Social Changes Affecting the World of Work

Some examples of these changes include:

¢ the shift from primary resource-based industries to new service industries;

¢ a more diverse workforce, including greater participation of women and a wider
background of cultural backgrounds in the workplace, including more foreign-born
workers;

e globalization and resulting changes in management practices, such as just-in-time
production and extended customer service hours;

e changes in where work is performed (e.g., telecommuting, satellite offices);

e changes in how work is performed (e.g., blackberries, laptops, social media,
teleconferencing); and

e an increase in families with more than one income earner, resulting in work-life

balance conflicts as workers strive to balance the demands of work with their family

responsibilities.
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e These transformations have led to changing needs for employers and employees.
e In particular, we hear that both employers and employees are looking for flexibility in
the modern economy.
o Employers require flexibility to meet their operational and business needs.

o Employees seek flexibility to balance work-life-family demands.

We have also been hearing that it is time to look at ways to modernize B.C.’s
employment standards system around several other themes that we mentioned
at the beginning of this meeting (i.e., clarifying and simplifying standards, etc.),
and we would now like to ask some questions organized around each of these
themes.
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B. Enhancing Flexibility for Employees and Employers

Context:

e Government often hears that both employers and employees are looking for
flexibility in the modern economy.
o Employers require flexibility to meet their operational and business needs.
o Employees seek flexibility to balance work-life-family demands.
e The Employment Standards Act provides some scope for flexibility, particularly
for the hours of work and overtime standards, through:
o averaging agreements,
o variances issued by the Employment Standards Branch, and
o sector-specific regulations that provide alternate standards to meet the

needs of employers and employees in that industry.

Questions on Hours of Work and Overtime Flexibility

e |s there a need to provide greater scope for flexibility in the hours of work and
overtime standards to meet employer and/or employee needs? For example:

o We could have a more flexible hours-of-work standard that would permit
employees to agree to work extra hours in a day or a week without creating
an obligation for overtime pay. In return, the employee would have additional
days off in a shift cycle for family and other personal pursuits. [Use Attached
“Proposal for a Flexible Hours-of-Work Standard” to explain the proposal].

o Or we could think about establishing a legal right for employees to request
flexible work arrangements to meet their family and work-life balance needs,
and an obligation for employers to consider and respond to the request?

o We could also think about enhancing flexibility for non-vulnerable workers by

excluding them from all or part of the Act, such as higher-income earners or
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public servants?

Questions on Flexibility and Other Standards

e Are there other standards — besides hours of work and overtime — where

flexibility could be enhanced to better meet employee and employer needs?

Probing Question — depending on the discussions

e For example, unionized workplaces can establish alternative standards to those
set out in the Act through the collective agreement process. Should there be a
process for non-union workplaces to agree to alternate standards in certain areas
if the majority of the employees agree to them? What kind of process? Which

standards?

Questions on Additional Leave

The Employment Standards Act currently provides unpaid job-protected leave for
pregnancy leave, parental leave, family responsibility leave, compassionate care

leave, reservists’ leave, bereavement leave, and jury duty.

e Are there other situations where unpaid job protected leave should be provided?
For example, the federal government recently announced its intention to extend

unpaid job protected leave for victims of serious crimes?
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C. Clarifying and Simplifying Standards

General Question

e Is there anything in the Act that you or your members find problematic that could
be clarified or simplified? For example:
o We have heard that the provisions for statutory holiday pay can be confusing
and difficult to apply? Is that your experience?
o As well, with the increasing use of alternative work locations (tele-working,
satellite offices, multiple work sites), would it be helpful to clarify in the Act

when travel time is considered to be work?
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D. Improving the provision of information on employment standards to

employees and employers

Context:

e Our goal is to ensure that employees and employers are aware of their
employment standards rights and responsibilities.
e We use a number of means to educate employees and employers including:
o A website
o Brochures and pamphlets
o A 1-800 telephone line

o Training sessions offered to employee and employer groups.

Questions

¢ |s there more that we can do to ensure that employees are adequately informed
about their entitlements under the Employment Standards Act? How can they be
better informed? For example:

o Should there be any mandatory requirements on employers to provide
employment standards information to their employees? In what
circumstances? What information? How should it be provided?

¢ |s there more that we can do to ensure that employers are adequately informed
of their responsibilities? How can they be better informed?

Page21
LBR-2011-00024



E. Improving the enforcement of employment standards

Context:

e The Act provides a number of means to promote or enforce compliance with
employment standards. These include:

o Various education programs and initiatives

o The self-help kit

o A complaint process through the Employment Standards Branch that can
result in a settlement or a determination

o Inspections, investigations and audits

o Programs targeting high-risk or vulnerable groups, such as the Agricultural
Enforcement Team

o Licences, permits and security payments for high-risk sectors

o Financial penalties and interest charges for non-compliance

o Publication of violators’ names

Question
e What suggestions, if any, do you have for improving the enforcement of

employment standards, particularly to protect vulnerable workers?
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F. Ensuring expeditious hearing and determination of complaints

Context:

e |tis in everyone’s interest that complaints be heard and settled as quickly as
possible. There are a number of supports in place to promote the expeditious
settlement of complaints. These include:

o A requirement that complaints be filed within six months, although as a
result of a recent court decision, the Employment Standards Branch must
consider whether or not it should accept a late complaint.

o Attempting to settle as many complaints as possible through a mediation
process rather than going to a hearing and determination.

o An Employment Standards Branch guideline that complaints be settled or
have a final determination within 180 days.

o Legal deadlines for appealing a determination to the Employment
Standards Tribunal

o A policy guideline that requests for reconsideration of an Employment
Standards Tribunal decision must be made within 30 days — although it is

not consistently applied.

Questions

¢ Do you have any suggestions that would help ensure that employment standards
matters are resolved expeditiously? For example:

o To provide certainty for everyone, should government re-establish a
mandatory six-month time limit for filing a complaint with the Employment
Standards Branch — that is, should we restore the policy that no late
complaints will be accepted?

o Should government establish a strict 30-day limit to apply for

reconsideration of an Employment Standards Tribunal decision?
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A Flexible Hours-of-Work Standard (Model for Discussion)

Default overtime standard remains: “Time and a half” for more than 8 hours in
a day and 40 hours in a week, and “double time” after 12 hours in a day.

This model for a flexible standard would consist of the following:

Written agreement of individual employees or the majority of affected workers.

Employer and employee(s) to agree to a work cycle of up fo 8§ weeks. The
maximum number of regular (non-overtime) hours would be 40 hours per week
times the number of weeks in the cycle as follows:

Length of cycle (weeks) | Maximum regular hours
2 80

120

160

200

240

280

320

O NSO B W

With the employee’s agreement, employers could allocate the maximum
regular hours within the agreed-upon cycle as appropriate for their needs.

Employees would be paid double time after 12 hours in a day, and “time and a
half” after the maximum regular hours within the agreed-upon cycle.

Other features to protect workers could include the following:

e Only available for employees working more than 30 hours per week on
average, so that it is not used to deny overtime pay to part-time employees.

e Appropriate minimum periods of rest from work, or maximum number of
days within the agreed-upon cycle that an employee’s regular hours can be
scheduled [5 days times the number of weeks in the cycle is proposed].

e Continuing to require a variance from the Employment Standards Director
for work schedules that fall outside the specified parameters

Workplaces could adopt a fixed schedule over the agreed-upon cycle or a more
flexible arrangement within the framework of the proposal if the employees are
agreeable.
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Supporting Material
[NEED TO IDENTIFY WHAT ELSE WE NEED TO HAVE ON HAND!!!I]

Some data about the evolving world of work:

o A more diverse economy — employment in the primary resource sectors declined from 55,100
jobs in 1996 to 43,000 jobs in 2006, while service sector jobs increased; 77% of employment
is now in the service producing sectors.

o A more diverse workforce — 1) the participation rate for women in the Canadian labour force
rose dramatically during the 1970’s and 1980’s; it was 35% in 1971 and is now 62% in 2010.
2) 19.9% of the Canadian labour force in 2001, with an increase to 21.2% in 2006.

o More dual income families — In 1961, 68% of Canadian households were supported by a
single breadwinner (usually male) but by 2001, both partners were working in 62% of all
households. The percentage of parents who report having a hard time juggling work and
family has risen steadily since 1996 and is now between 46% and 61%.

Page 13 of 13
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Ref:

Date:

IH

MINISTRY OF LABOUR
BRIEFING NOTE

62706

November 4, 2010

PREPARED FOR: Honourable lain Black, Minister

FOR INFORMATION ,
TOPIC: Minister's Meeting with the Business Council of British Columbia
ISSUE:

The Business Council of British Columbia (BCBC) wrote the Minister on September 24, 2010 to
provide recommended changes to the Labour Relations Code, the Employment Standards Act,
and the Workers Compensation Act.

BACKGROUND:

The Business Coungil of British Columbia, established in 19686, is an association representing
approximately 250 major business enterprises engaged in business in British Columbia. The
Business Council provides policy and business advocacy for its members in British Columbia. Its
mission is to build a competitive and growing economy that provides opportunities for all who
invest, work and live in British Columbia. :

DISCUSSION:

The BCBC submission to the Minister addresses a number of issues concerning the Labour
Relations Code, the Employment Standards Act, and the Workers Compensation Act, The
requested changes and ministry response are summarized in the discussion below. The
appendix presents a fuller discussion of each requested amendment and the ministry's initial
comments for each. .

The ministry is currently involved in a review of provincial labour laws to ensure that they remain
responsive to trends in the evolving world of work and the needs of employees and employers.
As a specific focus, we are reviewing the Employment Standards Act to identify proposals for
government's consideration to make employment standards in BC consistent with the new world
of flexible work arrangements. We are also developing proposals to ensure that the Workers
Compensation Act continues to be responsive to employers and workers.

A. BCBC proposals that the ministry is already considering:

Employment Standards Act

1. BCBC proposal: BCBC identifies three concerns with the existing hours of work and
overtime provisions.
» Employers remain liable for overtime costs when employees work extra hours that
the employer has not authorized.
* Employers can also be liable for overtime costs if an employee agrees to work extra
hours on some day in exchange for another day off.
» Employers are not using the existing provisions for averaging agreements to obtain
more flexible arrangements with their employees because the rules are too rigid.
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2. BCBC proposal: Allow employers the flexibility to develop policies and standards that are
appropriate to their workplace provided the Director of Employment Standards approves
them as meeting or exceeding the standards set out in the Employment Standards Act.

Ministry response; The ministry is considering proposals to provide additional fiexibility to
employers and employees to meet the needs of the modern workplace. The ministry can
include BCBC proposals #1 and #2 as part of this review,

3. BCBC proposal: Expand the definition of “managers” who are excluded from the
requirement to receive overtime pay.

Ministry response: The ministry is reviewing the possibility of exclusions for workers
earning above a certain income threshold, and this may capture some of the employees
of concern to the BCBC. ‘

Not Responsive

B. BCBC proposals that the ministry is not currently considering:

Employment Standards Act
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1. Alfow managers to unifaterally re-coup wages paid in error without the worker's written
consent to make the deductions from future wage payments.

2. Clarify the job-protected leave provisions to confirm that employees are not entifled to
additional vacation time.

Ministry response: The proposals may affect existing protections for workers. The ministry
has not considered these changes under the existing review.

Not Responsive

CONCLUSION:

The Business Council of British Columbia has recommended a number of amendments to all of
the major statutes for which the Ministry of Labour is responsible. As indicated above, the
ministry is currently reviewing or actively monitoring a number of the BCBC proposals.
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PREPARED BY:

Peter Rogers

Senior Policy Advisor

Policy and Legislation Division
(250} 387-1755

Michael Tanner

Director

Policy and Legislation Division
(250) 356-7264

REVIEWED BY:

John Blakely

Executive Director

Policy and Legislation Division
{250) 356-9987
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Appendix BCBC’s Requested Changed to Provincial Labour Laws

Employment Standards Act (ESA)

Recommendation 1: Changes to the hours of work and overtime provisions in the ESA
which address unauthorized overtime, “trading” hours, and
averaging agreements.

The BCBC identified three specific concerns: unauthorized overtime; “trading” hours; and
averaging agreements. It is arguing that the ESA is overly complex and inflexible. Ministry
research confirms that studies have shown there is increased diversity and complexity within the
modern workforce and contemporary workplaces which has raised organizational and societal
changes that impact both employers and employees.

Flexibllity is needed in today's workplaces to ensure that workplaces reflect many of the new
realities and that both the needs and interest of employers and employees are met. However the
scope for enhancing flexibility under employment standards legistation is also fimited by the intent
of such legislation to protect workers.

The modernization of B.C.'s employment standards is currently under consideration, and hours of
work and overtime, as well as flexible work arrangements are part of that review.

In addition, the BCBC recommends that the Ministry examine provisions in other jurisdictions
permitting flexibility in hours of work.

The current workplace standards review will incorporate cross jurisdictional review of standards to
determine if there are policy concepts that could be considered appropriate in B.C.

Recommendation 2:  Change the definition of “manager”,

The BCBC suggests that the definition is narrow, unclear and does not reflect what managers do
today. The BCBC proposes that the definition be updated to include employees responsible for
the supervision and direction of work in general, rather than focusing on employees responsible
for supervising and directing human and financial resources only. .

This standard is set by regulation and allows that managers, as defined, are not paid statutory
holiday pay or overtime premiums. Managers are however to be paid for all hours worked at
regular wage. The current definition includes executive capacity and supervision and/or direction

of human or other resources.

The intent of the policy in the definition is to reflect individuals whose primary work has true
management responsibility since the resuit is to exclude them from certain fundamental minimum

standards.

Supervision and direction of ‘work’ would be difficult to define while maintaining that policy, and
an amendment to the definition of “manager” is not under examination at this time. However, the
ministry is reviewing the possibility of exclusions for workers earning above a certain income
threshold, and this may capture some of the employees of concern to the BCBC.

As well, if the BCBC is concerned about the treatment of specific work in specific sectors, it may
be possible to consider an exclusion through a regulation, such as the existing exclusion for
certain workers In the high-tech sector.
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Recommendation 3: Allow for employer policies to govern the workplace, under certain
conditions.

This proposal could provide workplace specific standards that allow some flexibility within the
minimum standards. Providing approvals for every employer who wishes to engage in this
scheme, or change their scheme, would be resource intensive for the Employment Standards
Branch to implement. ‘Framework’ legislation would likely be required to guide the director in
applying appropriate minimum standards to individuat employer-based-policies. Gonsistent
application of such a framework would be essential to fairness across employers and employees
might be difficult to prove and would be subject to appeal or challenge.

Nevertheless, consideration of this type of concept is part of the workplace standards review in
the context of providing desired flexibility.

Recommendaticn 4:  Amend Section 21(1) to allow the employer to re-coup wages paid in
error.

The BCBC recommends that the government amend section 21(1) of the ESA so that an
employer has the legislated right to make deductions from an employee’s pay in cases where the
employee has been overpaid by the employer.

The fegislation does not permit this type of unilateral ‘claw back’, and the deductions from wages
permitted are very specific in the interest of wage protection. If an employer overpays an
employee's wages, the overpayment cannot be deducted unilaterally from future wage payments.
However, an employee may provide written consent to the deduction for an overpayment through
a written assignment of wages.

- The unanticipated nature of such deductions, and disputes about their legitimacy, would make
this proposal difficult to legislate in & manner that provides enough fairness and certainty. As
disputes would be likely, it would be burdensome to administer.

This policy is not under review at this time.

Recommendation 6: Section 56(1) should be clarified so as not to provide additional
vacation time, or paid time arising from a leave under the ESA.

The BCBC is concarned about the uncertainty created by this section of the ESA that deems
employment continuous during a leave under the Act for the purposes of the calculation of the
annual vacation entitlement. The BCBC recommends that section 56 be clarified s0 as o not
provide additional vacation pay, or pald time arising from a leave under the Act.

The entitlement to vacation pay is distinct from the entitlement to job protection for unpaid leaves
under the Act. Job protection means that the employee would not lose anything they otherwise
would have been entitled to if they were not on leave, including vacation pay. It does not provide
for an employee getting.a greater entitlement than they otherwise would have. If vacation pay is
due, or paid vacation leave if that is the employment contract, i is not reduced or eliminated
because the employee took job protected leave. Itis up to the employer and employee to arrange
the timing of vacation leave and is a separate issue from other types of job protected leave.

This matter is not undér review at this time.
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Eighty-seven percent of British Columbians want minimum wage increased to $10 imme... Page 1 of 1

British Columbia Federation of Labour

The Voice of BC's Union Workers

Eighty-seven percent of British Columbians want minimum wage
increased to $10 immediately

November 25, 2010

A poll conducted by Angus Reid Strategies for the BC Federation of Labour has found an overwhelming majority
of British Columbians support an immediate increase to raise BC's minimum wage to $10 an hour. Eighty-seven
percent of respondents support the immediate $2 increase, with 63 percent of respondents saying they "strongly
support” an immediate increase to $10 an hour,

"This is the highest level of public support we have seen for an immediate increase to bring our minimum wage up
to $10 an hour," says Federation president Jim Sinclair. "The vast majority of British Columbians want it increasec
immediately by $2, unlike Labour Minister Iain Black who calls the increase "dangerous” and Liberal leadership
hopefuls who prefer a slow incremental increase that ensures our minimum wage remains the lowest in the
country,"

The B.C. Federation of Labour has been calling for an immediate increase of BC's minimum wage to $10 followec
by regular increases to ensure no full-time worker earns less than the Low-income Cut-off as established by
Statistics Canada. The Federation is also calling for the elimination of the $6 an hour "training wage" introduced
by the Liberals.

"It is increasingly clear that only a small group of low-wage employers and Liberal ideologues support continuing
the nine year minimum wage freeze," Sinclair added. "They need to listen to municipal leaders, anti-poverty
activists, economists and the vast majority of British Columbians who want this shameful nine-year minimum
wage freeze lified, and who want a $10 minimum wage now."

"The only people missing from this conversation for the last decade were the BC Liberals. We do not need more
studies or consultations with business lobbyists and low-wage employers. We need to raise the minimum wage to

$10 an hour immediately," says Sinclair, '
The Angus Reid Strategies poll was conducted November 15-19, 2010, and surveyed 804 British Columbians. The

margin of error is +-3.5%.

Related content:

¢ Employment Standards

e Minimum Wage
¢ News Releases

e Youth
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Liberals nine-year minimum wage freeze boosts McDonald’s profits | British Columbia F... Page 1 of2

British Columbia Federation of Labour

The Voice of BC's Union Workers

Liberals nine-year minimum wage freeze boosts McDonald’s
profits

June 29, 2010
BC sinks further behind as Newfoundland raises minimum wage to $10

British Columbia's mininmum wage will fall further behind the rest of Canada when Newfoundland raises its
minimum wage to $10 an hour on July 1st. BC's minimum wage has been frozen at $8 an hour since 2001, Also
frozen is the so-called "training wage" that allows employers to pay new workers as little as $6 an hour for their

first 500 hours of employment,

"McDonald's and other low-wage employerslin BC are real beneficiaries of the minimum wage freeze," says
Federation President, Jim Sinclair. "McDonald's will pay as little as possible and our low minimum wage meéans
McDonald's workers in BC earn the lowest starting wages anywhere in Canada."

McDonald's restaurants in St. John's Newfoundland already pay new pari-time workers $10.25 an hour. In
Vancouver, many new McDonald's wotkers are paid as little as $6.75 an hour, a salary difference of $3.50 an hour
A part time employee in Vancouver working 20 hours a week would earn $1,750 less than their counterpart in St.
John's in their first 500 hours of employment and earn $2,965 less in the first full year of employment The price o
a Big Mac is the same in both cities, $4.19,

The high cost of lwmg in BC means minimum wage workers here are even further behind. When the cost of living
is included, a minimum wage worker in BC would have to earn $13.21 to match the spending power of a minimun

wage worker in Newfoundland.

"McDonald's is a multi-national with-global profits last year of $4.5 billion," says Sinclair. "The Liberal
governiment's minimum wage freeze has, for nine years, taken thousands of dollars from individual worker's
paycheques and effectiveiy given the money to an enormously profitable company that would still make large
profits if we raised the minimum wage to where it should be. Every low-wage employer in BC has reaped the sam

benefits."”

The B.C. Federahon of Labour is calling for a $10 an hour minimum wage, with annual increase linked to the cost
of living.

-30 -

For more information: Evan Stewart, Director of Communications (604) 220-3095. Download a copy of factsheet,
click here.

Related content:
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Liberals nine-year minimum wage freeze boosts McDonald’s profits | British Columbia F... Page 2 of2.

o Employment Standards

¢ Minimum Wage
o News Releases
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Groups that support the $10 NOW call

A number of organizations and public bodies are making a similar demand that the Campbell
government increase the minimum wage to give 250,000 of B.C.’s lowest paid workers a raise.
Here are some of the organizations that have endorsed the Campaign so far:

Anglican Diocese of New Westminster Justice and Peace Unit
B.C. Coalition of People with Disabilities
B.C. Federation of Labour '

B.C. Nurses’ Union

B.C. Teachers’ Federation

B.C. Family Net Society

B.C. Government and Service Employees’® Union
B.C. Persons With AIDS Society

B.C. and Yukon Territory Building and Construction Trades Council
Campbell River, Courtenay & Dist. Labour Council

Canadian Federation of Students

Canadian Office and Professional Employees Union Local 378

Council of Senior Citizens’ Organizations of B.C. (COSCQ)

Health Sciences Association of B.C.

Hospital Employees” Union

First Call Child & Youth Advocacy Society New Westminster & District Labour Council

Public Service Alliance of Canada

Raise the Rates.org

Municipal Councils are also endorsing the Campaign. At its September 2007 conference, the
Union of B.C. Municipalities voted overwhelmingly to call on the provincial to increase the

minimum to $10. In addition, the following local governments have all adopted resolutions in
support of increasing B.C.’s minimum wage:

Burnaby
Coquitlam
Elkford
Golden
Kimberley
Nanaimo

Oliver

Port Moody
Quesnel
Sparwood
Terrace

www.bcfed.ca

Canal Flats
Creston

Fernie

Hudson’s Hope
Kitimat

New Westminster
Port Alberni
Powell River
Reg. Dist. of Bulkley-Nechako
Squamish
Vernon

Clinton

Cumberland

Gibsons

Kamloops

Midway

North Vancouver City
Port Alice

Prince George
Revelstoke

Surrey

. HOoFe
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A number of newspapers have also written editorials supporting a higher minimum wage:

100 Mile House Free Press ~ Burnaby Now Burns Lake Lakes Dist. News
Coquitlam Now Cranbrook Daily Townsman Dawson Creek Daily News
Kimberley Daily Bulletin Langley Advance Langley Times

New Westminster Record Salmon Arin Observer Nanaimo Daily News

North Shore News Sicamous Valley News Nanaimo News Bulletin

Prince George Free Press

Want to find out how your organization can lend support as well? Call us at 604-430-1421.

SHfsmo

1000-08not-SH min wage endorsers 01 07 08
1772008

</sope
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FARMWORKERS
RECOMMENDATIONS

INTRODUCTION

e are presenting this Brief on behalf of the B.C. Federation of
Labour, the Canadian Farmworkers’ Union and the families of
those who lost a loved one in the recent tragedy that took the lives

of three farmworkers and injured others, when the van they were travelling to
work, overturned on Highway 1 near Abbotsford.

For the families of Sukhvinder Kaur Punia, Sarbjit Kaur Sidhu and Armarjit
Kaur Bal, nothing in this Report can change the sense of loss, the pain and the
suffering they are feeling today and will continue to feel for the rest of their

lives.

For the family of Mohinder Sunar, this Report will be bittersweet. They, too,
lost a loved one in 2003 when she was travelling to work in an overloaded van
without seatbelts. She was not killed by the impact, but later when other
workers, without seatbelts, smothered her.

The Coroners’ inquest and the review by the Workers Compensation Board
(WCB) of that incident made a series of recommendations. Those
recommendations were ignored. Now, three more workers are dead and
another is in critical condition in the hospital,

Today, this Report is being presented by the husbands, sons and relatives of
the three women who were killed. Despite their grief, they are joining
together to demand that no one else die going to work to provide food for
British Columbians. '
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This Report speaks of the transportation issue, but also addresses
the issuc of safety and standards on the farms. For farmworkers,
the experience of going to work is only part of the risks they face.
This Reports calls for action to protect farmworkers in the vehicles
and on the farms. Arything less would be a betrayal of our

 responsibility.

The Coroner’s recommendations and the WCB recommendations
are the backbone of this Report. We particularly wish to thank the
Royal Canadian Mounted Police (RCMP) and the WCB for their
insights into the crisis. We also want to thank the farmworkers’,
their community advocates and the Canadian Farmworkers” Union
for their input. ; ‘

The fundamental conclusion of this Report is that the solutions are
readily available for those who wish to listen. The job of this
government is to listen AND to act, We hope that these solutions
will form the basis of that action, because without action it is not a
question of, if, the next tragedy will occur, but when.

In the words of Darshan Punia, “No one else should die.”

INTER-AGENCY FARMWORKERS COMMITTEE

British Columbia’s farmworkers toil in difficult conditions, their
industry supervised by competing government jurisdictions and
agencies with overlapping, but often, unenforced regulations.

So it should come as no surprise, that the B.C. Federation of
Labour is recommending the establishment of an Inter-Agency
Farmworker Committee.
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Past experience tells us that the only serious attempts to deal with
the problems and deaths of farmworkers in the last three decades
came when government agencies came together to form a joint
approach.

The first attempt came in the mid nineties when the RCMP, the
Commercial Vehicle Branch, the Ministry of Labour and other
agencies joined together to crack down on the dangerous operation
‘of vehicles carrying workers to and from the fields.

. The second came after the introduction of new legislation that
extended many of the rights already enjoyed by other British
Columbian workers, to farmworkers. Tagged the Agriculture
Compliance Team (ACT), it involved the Ministry of Labour,
Human Resources Development Canada and Canadian Customs
and Revenue. They focused mostly on the economic issues in the
fields, Attempts to involve other agencies such as the Commercial
Vehicle Branch and the RCMP were curtailed because of funding
issues.

ACT instituted a systematic approach to ensuring standards for
farmworkers were respected. It involved a team of inspectors who
focused on the contractors and growers. This program was greatly
curtailed (or cancelled, depending on who you talk to) in 2003.
Suffice to say, none of the co-operation between the agencies
continued after this decision and each group went back to doing its
own thing — with disastrous results.

The need for coordination is not in dispute. Following the death
from suffocation by Mohinder Sunar, the WCB report, Lessons
Learned, called for the reinstatement of roadside inspections by the
RCMP, Motor Vehicle Branch, Gas Safety Branch, Workers’
Compensation Board and the Ministry of Labour.

SR




The Coroner’s report into the death of Mohinder Sunar also
endorsed this recommendation and called on the provincial
government to implement it. But after three years, and three more
unnecessary deaths, no action has been taken to follow up and
establish the joint agency.

The need for the Inter-Agency Farmworker Committee is obvious
to anyone who spends time discussing this with the agencies
involved and the farmworkers themselves. As you will see from
the rest of our Report, the need for cooperation is fundamental to
effective enforcement and protection,

Unless government embraces a coordinated approach that is open
and transparent, the real crisis facing farmworkers will never be

solved.

This must not be a one-shot affair which disappears shortly after
the headlines. It must represent a long-term commitment to the
people who do the tough work to provide food for British
Columbians and for our export economy.

1. The provincial government, through the Ministry of
Labour, take a leadership role and immediately establish
the Inter-Agency Farmworker Committee. The Committee
should be composed of a minimum of two full time staff
from the Employment Standards Branch, the WCB, the
Commercial Vehicle Safety Branch, the RCMP and Canada
Revenue Agency. Additional funding for the Committee
should be provided by the provincial government.

2. The Committee must ensure that all applicable laws and
regulations are enforced with regard to the rights and safety
of farmworkers during transportation and on the job.

3. The Committee should have a one-year mandate. A
continued mandate will be reviewed at that time. It should

issue monthly status reports.
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4. The Inter-Agency Farmworker Committee should
immediately call a meeting of all labour contractors to
review all the requirements of the law and regulations.

5. The Inter-Agency Farmworker Committee should develop
a strategic enforcement plan and begin inspections
immediately.

6. Where enforcement measures result in vehicles being
impounded, any farmworkers stranded shall be provided
return transportation to their original departure point. In
addition, eight-hours pay based on the prevailing hourly
minimum wage rate shall be paid to each of them from the
bond posted by the employer.

7. An industry stakeholder committee should be established to
advise the Inter-Agency Farmworker Committee, including
representatives of farmworkers, labour, community and
employer associations.

8. The Committee must work closely with the Farm and
Ranch Safety and Health Association to continue and
expand education on safety issues.

9, The Committee shall not be mandated, nor will its focus be
the enforcement of immigration laws against the employers
or employees.

10, The RCMP should extend INFORM program to agriculture
- industry to ensure a coordinated approach. (This program
involves the RCMP reporting to the WCB any vehicles that
do not meet minimum standards. It is already in place in
northern BC and Alberta,)

VEHICLE SAFETY

The standards and enforcement of regulations to protect the safety
of farmworkers on the way to and from work, is a story of
loopholes and sometimes conflicting jurisdictions. The issue of
vehicle safety is a dramatic case in point about why a coordinated

r__!3519646
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and focused approach is absolutely necessary if we are going to
bring safety standards up to an acceptable level and ensure that
farmworkers are no longer put at risk.

At every turn of our investigation, we found sincere people who
wanted to do the right thing. It is perhaps the seatbelt issue which
so dramatically points out the need for changes to laws, and just as
importantly, the need for coordinated action to ensure every
worker being transported to work has the right to a seat and a seat
belt. The reality is that what is required by law for everyday
motorists, is regularly ignored for farmworkers when vehicles have
the belts removed and overloaded vans head out on the road.

There is no question that there is a significant economic incentive
for contractors and growers to ignore regulations and common
sense. Each additional employee transported to the farm or
greenhouse adds to the bottom line. The overcrowding of vans is a
plus for the balance sheet. It will require coordinated action
including, as we suggest elsewhere, increased fines and quick
action, if the incentive is to be taken away.

INSPECTIONS

Currently, vehicles being used for the transportation of
farmworkers must be inspected every six months. The inspection
is carried out by a certified government appointed inspector who,
in most cases, is a mechanic that works in the private sector,

usually a local garage.

During our discussions to prepare this Report, a number of
concerns and questions were raised about this process. These
included the consistency of the inspections and the need for those
doing the inspections to be properly monitored. Another issue
raised was the need for the inspectors to be free from other
financial relationships with those who they are inspecting. The
conflict of interest between the one doing the work and the one
doing the inspection is transparent and obvious.

However, the Federation did not conclude an immediate course of
action on this front since more research was necessary to consult a

wider group of people.
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1. The issue of motor vehicle inspection be referred to the
Inter-Agency Farmworker Committee to undertake a
review and make recommendations within 90 days.

o

SEAT BELT USE

The seat belt issue has been, to say the least, a glaring example of

how the lack of clear regulation, coordination and enforcement has
led directly to the unnecessary deaths of farmworkers travelling to
and from work.

For the record, the RCMP reported the obvious in the aftermath of
the most recent tragedy. Of those that die in motor vehicle
accidents, a full 60 percent would probably be alive today if they
had simply worn their seat belts. The RCMP also report that there
is a direct relationship between the level of enforcement and the
number of fatalitics on the road. The higher the enforcement, the
lower the fatalities,

It’s not that people and agencies don’t care. There are, at the latest
count, four groups that have some responsibility around the basic
question of seat belt use. Yet, none appear to have a clear mandate
to enforce the simple practice of providing a seat belt and ensuring
it is used. '

The RCMP report they can enforce the seat belt rules under the
Motor Vehicle Act (MVA), but only if there are seat belts in
place. They have the authority to stop the vehicle during transport
to inspect the vehicle. However, if the seat belts have been
removed, then they have no authority to demand they be put back
in the van. This is especially true if the van has been registered as
a bus. This is done by simply getting the insurance agent to
declare it a bus.

A review of the MVA does not necessarily lead to the conclusion
that an owner can simply declare the van a “bus” and take out the
seatbelts. However, despite some confusion, the practice of the

f%i’age43
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RCMP is not to enforce the seat belt rule if the van is classified as
a bus.

The WCB has some clear regulations regarding the use of seat
belts on vehicles used to transport people to work. The vehicle
must have seat belts, it must have proper seats with backs and each
worker must have a 16-inch width of seat to siton. Again,a
simple glance would suggest that these measures are plenty strong
enough to enforce and ensure workers are protected.

But, the WCB regulations have a caveat that suggests exceptions
could be made where it is not “feasible” to have a seat belt. WCB
staff report that they believe the regulation requires the vans to
have seat belts.

Enforcement becomes even more problematic. The RCMP can
stop the van and inspect it on the road. The WCB cannot stop the
van when it is moving and do an inspection, even though the van is
a place of work. The WCB takes the position when the van is
moving it is under the jurisdiction of the MVA.

If the van stops 10 feet from the farm, the van is in a “grey area”
and enforcement of the rules may be at risk. When the van is on
the farmsite, the Board has clear jurisdiction for inspection.

The Motor Vehicle Branch operates under the same understanding
and regulation as the RCMP. I, too, has the power to stop vehicles
and inspect them. But, it has no power to enforce seat belt use,

Employers go to the Insurance Corporation of British Columbia
(ICBC) agent and have the van declared a bus and then remove the
seat belts. While there is some confusion whether this is legal or
not, the results are tragic: the practice of overloading vans without
seat belts continues with deadly results.

The Coroner’s inquest into the death of Mohinder Sunar concluded -

that the government must act to clarify and change the MVA to
make clear the need for scat belt use and to prevent the removal of
seat belts. This was echoed by the WCB report. Both reports were
sent to the provincial government ministries three years ago and no
action was taken. |

Now is the time for action.
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RECOMMENDATIONS

I. The Solicitor General must change the MVA to require that
all motor vehicles used in the transportation of workers
have a proper seat and seat belt for every passenger,

2. The WCB must clarify its role and ensute that it has the
jurisdiction to work jointly with the RCMP and/or the
Commercial Vehicle Safety Branch to inspect vehicles
while on route to work.

3. Owners found guilty of removing seatbelts and/or operating
a vehicle without seat belts must face significant penalties,
including substantial fines and criminal charges, under the
MVA and WCB regulations,

4, Vehicles found operating without seat belts should be
impounded by the RCMP,

5. An educational campaign must be launched in sectors using
vans and other vehicles to transport workers to ensure both
employers and workers understand their responsibilities
and rights.

OVERCROWDING AND OVERLOADING
VEHICLES

Another significant factor in the deaths of farmworkers is the

-overloading of vehicles by growers and contractors, 1t’s a regular
and consistent practice to have more employees in the vehicle then
there are seats and seat belts. For the contractor, there is a direct
economic advantage to have the most workers delivered to the
field at the lowest cost, because they are paid by the number of
workers. The more workers, the higher the return. For the
employees needing to go to work, overloading becomes the only
way they have access to a paycheque.

The RCMP can only deal with this as a gross weight issue. The-
RCMP report they can stop the vehicle, but there is no existing
regulation that would allow police to rule a van is overloaded. If
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seat belts were in place for 15 workers and there were 17 workers,
they could fine up to 15 workers for not wearing a seatbelt, but
take no action against those without belts who are part of the
overloaded van. There is no way of measuring overloaded
vehicles during routine inspections and, therefore, there is no
method of enforcement.

The WCB has much clearer [anguage on this point. If there is a
passenger, there must be a seat and a seat belt. But enforcing this
rule requires the RCMP to stop the vehicle while traveling to and
from work.

Overloading, especially with no seat belts, is a deadly game. The
traditional vans used to transport farmworkers are already under
scrutiny because at 15 passengers, stability is an issue. When
passengers can move with sudden motion, the stability is
significantly compromised, leading to a potentially very dangerous
situation. B

RECOMMENDATIONS . . B

1. The MVA should be changed to aliow the RCMP to fine
the driver a minimum of $500 for overloading the van.

2. The MVA should be changed to require that there be a seat
belt and a seat for every passenger on all vehicles used to
transport farmworkers to work. -

3. The Inter-Agency Farmworker Committee must undertake
a review of stability issues related to the operation of the
passenger vans used for transportation and make
recommendations for improvements in their operations.

4. The WCB must increase fines levied on the owner if the
van is overloaded.

5. The RCMP should be mandated to impound vans where it
is discovered they are overloaded.
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LICENSING OF DRIVERS

The job of driving a vehicle full of people is a complicated and
skilled responsibility. The government recognizes this by
requiring drivers who carry passengers for work to have a Class 4

iicense.

In addition, media reports indicate that the level of concern about
the passenger vans in some areas has caused employers to require
an even higher level of training for the drivers. :

RECOMMENDATIONS =~

1. WCB should fine employers who, themselves or allow
other employees, to drive vehicles without the proper
licenses; should face significantly increased fines.

2. The Inter-Agency Farmworkers Committee should review
increased requirements for these vehicles (including in
other jurisdictions) and recommend additional training if
necessary,

3. Where the driver is found to be without the proper license
and an accident occurs that causes injury or death, criminal
charges should be laid by the RCMP through the Crown

Council,
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FARM SAFETY AND EMPLOYMENT
STANDARDS

Work in the greenhouses and farms is long, difficult and often low-
paying. We do not need to detail the situation here. Our Report,
Hand-Harvesters of Fraser Valley Crops published in 2004,
documents the plight of farmworkers and the conditions under
which they toil.

The Report documents steps by the present government which
siripped away the already meager rights of farmworkers to earn a
decent living. By watering down the rights of farmworkers,
removing their entitlement to even the most basic rights under
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employment standards, an already difficult situation was made
worse.

Enforcement of both safety and employment standards remains an
enormous challenge in the face of continuous denials, that all is
well. The fact that farmworkers are particularly vulnerable to
exploitation on both these fronts is widely accepted.

A consistent and coordinated approach to these problems,
combined with the return of basic employment rights enjoyed by
the vast majority of other workers, is required. This includes the
right to vacation pay, statutory holiday pay, overtime pay,
minimum wage and rest periods.

RECOMMENDATIONS =

1. The Inter-Agency Farmworkers Committee must develop
* and implement a coordinated approach, especially by
employment standards and the WCB, to enforce the
standards and rights on British Columbian farms, nurseries
and greenhouse operations.

2. The government must introduce in this legislative session, a
bill to restore farmworkers rights to the standards enjoyed
by other workers in British Columbia.

3. A safety committee, including farmworkers, be established
at every farm, nursery or greenhouse that employs more
than 20 people, as required by the Workers Compensation
Act, :

BC AGRICULTURE COUNCIL MEMORANDUM

As part of the provincial government’s deregulation strategy, it
agreed to a Memorandum of Agreement with the Agriculture
industry. This Memorandum was proposed as an alternative to
what employment standards offered to farmworkers, It included a
commitment to improving compliance in the fields and educating -
the employers in the industry as to their obligations and
responsibilities.

Page54
LBR-2011-00024



Part of the Agreement called for industry participants to refrain
from using unlicensed contractors to carry out work on their farms.
Rainbow Farms was part of the Agreement but was found guilty of
using unlicensed contractors. It was this farm that the workers
were headed to on the day they were killed.

The Agreement, although dealing in detail with farmworkers, did

not include a single voice from the farmworkers, their union, or
community advocate groups that work with farmworkers.

This Agreement is now up for review.
RECOMMENDATIONS B TS E R R oC N
1. The Agreement should not be renewed until the other steps
outlined in this Report are implemented and reviewed to

ensure they are effective.

2. The Agreement should only be renewed with sign-off from
organizations representing farmworkers and commumty
advocate organizations.

CONCLUSION

basic rights to safety, dignity and economic justice are
achicved for farmworkers, The government of the day must
understand that not only is there a problem, there are solutions.

F I Yhe Federation is committed to carrying on this fight until

JS/mp
cope 15
1000-07rep-js-brief-farmworkers
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HAND-HARVESTERS OF
FRASER VALLEY BERRY
CROPS

NEW ERA PROTECTION
OF VULNERABLE
EMPLOYEES

OVERVIEW

In the matter of employment standards for hand-harvesters
of Fraser Valley Berry Crops, there are four key players:
Growers or Farmers; Farm Labour Contractors; government,
usually in the form of the Employment Standards Branch
(the “Branch”) of the Ministry of Skills Development and
Labour and hand-harvesters, also known as pickers.

For the purposes of this paper, hand-harvesters means
persons employed by growers or Farm Labour Contractors
to pick piece rate (berry) crops in the Fraser Valley and are
ostensibly to be paid the government established “Minimum
Wage for Piece Work Crops.”

Hand-harvesters of Fraser Valley berry crops are largely
drawn from the Lower Mainland’s Indo-Canadian community.
They tend to be middle-aged and older, to have resided in
Canada under five years, and to have limited ability to read
or speak English. Many are in Canada under the auspices
of the family reunification program. While some reside on
the farms where they work, most reside in suburban homes
and are transported to their workplaces by their employers,
the Farm Labour Contractors. Farm Labour Contractors are
- also from the Indo-Canadian community. Informed

' observation suggests that 98 percent of hand-harvesters and
virtually all Farm Labour Contractors are Indo-Canadian.

Farm Labour Contractors, according to the Employment
Standards Act, (the ‘Act’), means “an employer whose
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employees work, for, or under, the control or direction of
another person, in connection with the planting, cultivating or
harvesting of an agricultural product”, Farm Labour
Contractors have made themselves integral to the harvest of
Fraser Valley berry crops. They provide a critical service to
growers and hand-harvesters. For growers, they provide the
service of recruiting, delivering and supervising hand-
harvesters when and where they are needed. They take on
the responsibility of recording work performed and paying
- the hand-harvesters. For hand-harvesters, they find
employment, provide transportation to, from, and between
workplaces and create a continuity of employment
necessary for Employment insurance applications.

The Act requires Farm Labour Contractors to be licensed.
Among other requirements, applicants must successfully
complete a written examination (with a passing mark of 80
percent) on the requirements of the Act and its regulations.
Farm Labour Contractors must deposit a bond with the
Branch to provide it with a readily accessible source from
which to recover unpaid wages. Instead of hand-harvesters
waiting for the Branch to garnish accounts receivable, to
seize and sell assets, the Branch is able to pay them as
soon as the appeal period expires or an appeal is resolved.

Although employment standards were extended to hand-
harvesters in the 1970’s, this account starts in 1993, when
employment standards entitlements, including those for
hand-harvesters, were revisited as part of the Thompson
Royal Commission. Branch efforts to enforce those
provisions of the Act pertaining to hand-harvesters were
likewise revisited, resulting in revamped enforcement in
1997.

THOMPSON'S REPORT - IMPROVING PROTECTION
FOR HAND-HARVESTERS

Mark Thompson, a lawyer and a professor of the Faculty of
Commerce at the University of British Columbia, was
appointed Royal Commissioner by Moe Sihota, then Minister
of Labour and Consumer Services. Thompson’s mandate
included reviewing BC employment standards and
recommending improvements. His inquiry was the most
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extensive and exhaustive examination of employment
standards in British Columbia in a generation.

Thompson and the Advisory Committee held public hearings
throughout British Columbia; they received over 600 briefs.
He submitted his report, Rights and Responsibilities in a
Changing Workplace: A Review of Employment Standards in
British Columbia, in 1994, to Dan Miller, the Minister
responsible for Labour. What Thompson found in the
agricultural sector and what he recommended led to the
subsequent improvement in employment standards and in
enforcement in the mid-1990s.

Thompson found that, “the current situation is exploitative of
workers and leads to violations of this Act and other
statutes”. Exploitation took many forms but the most
common abuses included:

o Workers being paid less than the minimum fruit and
berry crop piece rate wages;

o Workers not being paid any wages,; and

s Workers being paid in the form of bogus Records of
Employment.

From an enforcement and wage recovery perspective,
Thompson found that:

The piece rate records were almost impossible to verify —
“the use of tickets or chits by workers, Contractors and
growers makes it impossible for the authorities to decide if a
particular worker worked in a given location on a specified

date”, and;

» Some Farm Labour Contractors were in business for
a short period of time and also were asset-less or
judgement proof.

Thompson’s findings confirmed what the Branch had found.
Investigations in the 1980’s found that:
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s About 80 percent of hand-harvesters advised that
they were compelled to return wages paid to their
employers after each payday;

¢ Wages were calculated at the end of the season by
multiplying the employer's record of pounds picked by
a piece rate lower than that set by government;

o Hand-harvesters paid both employee and employer
contributions to Canada Pension Plan and
Employment Insurance;

¢ Some wages were held back until the start of the
following season as an inducement for the hand-
harvester to return to that employer for the next crop
harvest;

¢ Aimost all employers’ payroll records showed only
hours worked, even though wages are calculated on a
piece rate basis;

¢ Hand-harvesters who resided at their workplace
worked 7 days a week but their payroll records
showed only 5 days;

» Hand-harvesters worked 10 hours a day, 7 days a
week but their payroll records show only 8 hours a
day, 5 days a week;

¢ Hand-harvesters paid a transportation fee, sometimes
in an amount equal to vacation pay;

¢ Older hand-harvesters were paired, often husband
and wife, and freated as one employee, and;

¢ Wages paid in the form of bogus Records of
Employment (ROE).

Essentially, hand-harvesters were not paid what they were
lawfully entitled to be paid. [nstead, for the most part, they
were paid in the form of bogus ROEs — bogus in the sense
that the wages paid and the weeks worked reflected the
conditions necessary for the hand-harvester to obtain
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benefits for the off-season. The ROE’s did not reflect the
actual wages paid or the weeks worked. In effect,
contributors to Employment Insurance paid the hand-
harvesters’ wages.

Thompson concluded that the situation could be remedied
by implementing the following recommendations:

Eliminating the farmworkers’ exemption from
minimum wage;

Calculating wage rates on the lesser of the period

of employment, or two weeks for seasonal
farmworkers hired directly by producers;

Exempting farmworkersv from normal overtime, in
consideration of which they would not work more

* than 10 hours in a day or 60 hours in a week;

Requiring Farm Labour Contractors to record the
number of hours worked each day and to provide

- their grower clients with payroll records pertaining

to the harvesting of their crops;

Making growers, while Farm Labour Contractors
remained the employer of hand-harvesters, liable
for unpaid wages owed to hand-harvesters who
worked on their farms;

Expanding the subject matter of the Branch’s
Farm Labour Contractor examination to include
other statutes and regulations pertaining to
employment, such as Workers’ Compensation
Board’s health and safety regulations; and

Enhancing cooperation among representatives of
the Branch, other provincial government agencies
and the RCMP to improve the system of
inspecting Farm Labour Contractors’ vehicles.
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ENFORCEMENT — AGRICULTURE COMPLIANCE TEAM

Following Thompson'’s report, the Branch's Regional
Manager then responsible for the agricultural sector
approached Growers’ Associations to discuss accusations of
abuse of hand-harvesters. Representatives of the Growers’
Associations reacted indignantly, claiming the accusations
were unfounded. They demanded proof, noting that there
were few complaints. No compiaints, they contended, meant
no abuse. Certain growers’ representatives challenged the
Branch to prove the accusations, inspect the sector to
confirm that there was no abuse and check for compliance.
To test their claims, the Regional Manager revitalized
enforcement. Thus, it was the growers who actually invited
revamped enforcement.

The Director’s enforcement of minimum standards on behalf
of hand-harvesters was extraordinary. Unlike other sectors,
it was nof complaint driven. Unlike other sectors, the
Director put together a joint project team. Investigative
personnel from the Branch and Human Resources
Development Canada (HRDC) came together to investigate
compliance of producers and Farm Labour Contractors with
their respective statutes. This joint project team, known as
the Agriculture Compliance Team (ACT) began its
investigations in May 1997. Canada Custom and Revenue
Agency (CCRA) investigators joined ACT in 1998.

The Branch’s role was critical to ACT. Unlike HRDC, which
can only conduct educational talks at workplaces — and only
when invited by employers, the Branch has considerable
statutory authority to inspect workplaces.

ACT was a sizeable enforcement team. The Branch
provided two delegates full-time and three co-op students.
HRDC had a team leader with five full-time investigators
supported by two administrative support staff. CCRA
assigned three rulings officers, two trust examiners and two

administrative support staff.

To obtain payroll records, the Branch and HRDC would each
prepare a demand for production of payroll records based on
their own statutory authority. Both demands would be
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served on the grower or Farm Labour Contractors at the
same time (if served by post, mailed in the same envelope).
A set of payroll records delivered to the Branch would satisfy
both demands. The Branch would examine the payroll
records for its purposes. When the Branch had completed
its examination, the payroll records would be turned over to
HRDC. CCRA would obtain the payroll records from HRDC.
Each agency conducted its own investigation independently.

Government supported ACT. When it became apparent that
growers could frustrate the Branch’s access fo fields,
government reacted swiftly by issuing a regulation
empowering the Branch to go into the fields. By regulation,
in 1998, government decreed that, “2) No person may
restrict or attempt to restrict the director from making an
entry under section 85 (1) (a) of the Act” (B.C. Reg. 269/98).

ACT was remarkably successful, especially given the lack of
success of earlier enforcement attempts. lts success was
derived from consolidating the investigating personnel of
three agencies and employing Punjabi speaking
investigators — a move that dramatically increased frust
~ between hand-harvesters and investigators. That trust
increased opportunities to get information about
contraventions and made it easier o provide hand-
harvesters with information on entitlements.

According to the BC Public Service, the success of ACT
was:

... a direct result of the multi-jurisdiction review of the
Farm Labour Contractors sector and the utilization of
staff members who are able to communicate directly
with the predominantly Indo-Canadian work force. A
trust has been developed between the farmworkers
and the team members resulting in a significant
increase in information and wage complaints received
from farmworkers.

The results were worth the effort. During the 1899 harvest,
the Branch:
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e ldentified 82 Farm Labour Contractors who were
either without a license or had more employees than
their license permitted;

e Suspended or cancelled 78 Farm Labour Contractors
licenses; and

» Issued 855 Determinations that found employers in
contravention of significant entitlements.

[Determihations are the Branch'’s formal finding of a
contravention of the ACT or its Regulations combined with
an order to pay and to comply]:

» Collected $107,200 in penalties;

* Received more applications for Farm Labour
Contractors (meaning few Farm Labour Contractors
were operating outside of the Employment
Standards Act);

* Received a greater number of employee wage
security bonds (meaning more hand-harvesters had
their wages protected); and

+ Recovered thousands of dollars in unpaid wages.

The greater knowledge of and trust in the Branch probably
contributed to the increase in complaints made by hand-
harvesters, from four in 1996 to 48 in 1999.

ACT was also a success for the other agencies. In return for
its investment in the program, HRDC:

« Established the existence of extensive abuse through
fraudulent Records of Employment within the
Employment Insurance benefit program — abuses
long suspected but until then unproven:

¢ Realized ‘indirect savings’ of $2.5 million; and

* Realized ‘direct savings’ of over $1.0 million.
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For its part in the program, CCRA recouped $3.3 million from
employers in non-remitted El premiums and CPP

contributions.

From May 1997 to November 2001 ACT achieved the
following enforcement resuits for the Branch.

Farm Labour Contractors without a license or with more
employees than licensed:

1997 1998 1999 2000 2001
32 33 14 10 23
Farm Labour Contractors receiving a Determination:
[ 780f87 | 900f93 | 77097 | 760f111 | 560f105 |
8
‘Child employment permits issued:
"5 47 89 [(group) 36 139
(individual) 35 43
Determinations issued for children working without permit:
[ 19 | 16 l 11 l 9 | 5 ]
Wage complaints made:
| 21 | 22 l 50 | 42 i 52 |
\Wages recovered: _
[ $47,303 | $30,256 | $65,042 [ $77435 | $117,754 |

For the Branch, ACT reduced Farm Labour Contractors non-
compliance from 100 percent in 1997 to 34 percent in 2001,
For HRDC, ACT prevented about $5 million in Employment
insurance fraud. For CCRA, ACT recovered over $4 million
in unpaid taxes and remittances of Employment [nsurance
premiums and Canada Pension Plan contributions.
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The innovative and successful collaboration of government
agencies was recognized publicly at the time. ACT won a
‘Gold 2000 Public Service Award for Teamwork’, and its
manager received a Public Service Gold Medal for his role in
creating a muiti-agency, joint provincial-federal taskforce to
better regulate fruit and berry crop hand-harvesting. BC'’s
Public Service Commission concluded that, “ACT has had
tremendous success in documenting the extent of abuse and
put corrective measures into place to protect this very
vulnerable work force”.

RESISTANCE TO ENFORCEMENT

ACT’s success is even more remarkable in light of the
interference and resistance mounted against its expanded
enforcement activities. The intrusion of Colleen Beaumier,
MP Brampton-Mississauga into the enforcement campaign
in May 1998 was one of the more blatant examples of
political interference in the enforcement campaign.
Beaumier, a friend and guest of Mel Purewal, the Fraser
Valley's prominent blueberry Farmer, arrived uninvited and
unannounced at a public meeting. There she accused ACT
of intimidating hand-harvesters and expressed her
displeasure with the information-sharing agreement between
the Branch and federal agencies - the cornerstone of ACT's
effectiveness. While she described her visit as “fact-finding’,
from all appearances it was overt political interference.

One approach growers and Farm Labour Contractors used
to frustrate enforcement was to deny ACT access to hand-
harvesters in the fields. Although the Branch had statutory
authority to enter any workplace, initially there was no
meaningful consequence when an employer or someone
acting on behalf of an employer denied the Branch entry to
the hand-harvesters’ workplaces. This deficiency was cured
when the government created an administrative penalty for
obstructing the Branch’s access to hand-harvesters. In

- 1998, a regulation was issued that prohibited anyone from

restricting or attempting to restrict the Branch from entering
the fields. Challenges to this prohibition failed. No grower or
Farm Labour Contractor could get between ACT and the
hand-harvesters without incurring an administrative penalty.
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ACT could interview hand-harvesters at the time and place |
of its choice.

Perhaps as important as creating a penalty for denying the
Branch access to workers at their workplaces was the
message that government signaled to growers and Farm
Labour Contractors. By promptly and effectively addressing
the challenge of denied access, government assertively
expressed its support of the Branch’s enforcement initiative.
The regulation’s language is clear and precise, a product of
skilled and thoughtful regulators. Its message is starkly
stated - get out of the Branch'’s way.

Another approach used by employers to limit ACT’s
effectiveness was to litigate enforcement to a standstill.
Some growers and Farm Labour Contractors raised a ‘war
chest’ to fund appeals of Determinations issued by the
Branch against them. Their strategy was to so engage ACT
in defending its past investigations before the Employment
Standards Tribunal (the “Tribunal”); it could not undertake
any new investigations. Tony Bhullar, a lawyer, and later a
Liberal MLA, was hired to file and argue appeals. Bhullar's
self-professed mission was to so preoccupy ACT in
preparing submissions in response to appeals and in
attending Tribunal hearings that ACT could not get out of its
offices.

From 1997 to 2001, the Branch issued 1,136 determinations
against Farm Labour Contractors. Of these, 143 were
appealed to the Tribunal. Of these 143, the Tribunal
confirmed 135, varied 2, and cancelled 2 (four were before
the Tribunal at the time this report was produced). The
Tribunal dismissed the preponderance of appeals. The
enforcement activity was undisturbed. The appeal-them-to-
inactivity campaign was woefully unsuccessful.

Discussion of enforcement would be incomplete without an
account of the personal attacks made by Farm Labour
Contractors and by grower representatives against the
Branch’s manager responsible for ACT and its enhanced
and effective enforcement. The Branch’s manager was the
target of punishing and persistent personal attacks.
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The BC Raspberry Growers’ Association and the Raspberry
Industry Development Council were quick to attack the
Branch’s manager. A letter to the Editor of Fruif and
Vegetable Magazine signed by the Chair of the Development
Council and the President of the Association on BC
Raspberry Growers’ Association letterhead claimed:

The impression [the Branch’s manager] gives of Farm
Labour Contractors (FLCs) in British Columbia is
pathetically slanted to support his own biased views
as to the necessity of existence for his enforcement
team. ltis certainly surprising that a provincial
employee would make such inflammatory remarks as
a representative of the Ministry of Skills Development
and Labour in a public forum and without offering
authentication.

[The Branch’s manager] is spreading his doctrine of
massive, unsolvable problems, hoping to enshrine his
position in the face of looming changes in regulation
that may ultimately result in the lack of need for this
enforcement.

And, in a letter to the Minister of Skills Development and
Labour, the same pair wrote:

We cannot continue to tolerate the uncontrolled
actions of an employment standards enforcement
officer, tarnishing our entire industry by spreading
biased information and openly working to disrupt and
eliminate a farm contracting system that is depended
upon by over a thousand farms throughout Bntlsh
Columbia for their livelihood.

What the Branch’s manager said was that some hand-
harvesters are paid wages in the form of a ROE, and some
are paid less than the minimum wage. He said that ‘workers
remain quiet because they're afraid they'll lose their work or
their entire extended family will lose their jobs’. His
conclusion that ‘there’s good value in Farm Labour
Contractors’ seems to have been overlooked.

These attacks came from berry growers that rely on hand-
harvesters to pick about a fifth of their crop; the rest are
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machine harvested. Their heightened concern about the
availability and cost of hand-harvesters seems out of
proportion given their reliance on mechanization.

The BC Raspberry Growers’ Association and the Raspberry
Industry Development Council were not alone in attacking
the Branch's manager and seeking his removal. Some
ethnic media outlets portrayed the Branch’s manager as a
government employee out of control. The problem, as it was
presented, was government involvement, and the problem
with government involvement was that it was effective -
effective in no small part because of the vigour with which
the Branch’s manager applied his investigative and
organizational skills and abilities to the enforcement
campaign. Get rid of the Branch manager, and with the
removal of the person seen to be energizing the
enforcement campaign, the campaign would collapse.

In addition to the organized campaigns to run the Branch out
of the fields were the whisper campaigns fo link wage
disruption with Branch enforcement in hand-harvesters’
mirids. The Branch, not growers or Farm Labour
Contractors, was responsible for causing hand-harvesters to
miss work, resulting in lost wages. The Branch, hand-
harvesters were told, was making it difficult for Farm Labour
Contractors to employ them. There were threats directed
against ACT personnel; suggestions that their continued
investigating activities would jeopardize their prospects of
continued government employment. The ‘race card’ was
played; Anglo-Canadian males brutalizing Indo-Canadian
females — overlooking that many members of the Branch’s
ACT contingent were Indo-Canadians. '

The Minister's response to the Raspberry Growers and
Development Council, while supportive of the Branch
manager, was not helpful. Due fo unspecified administrative
delays, a response letter, drafted in July 2002, was not sent
until March 2003. In the meantime, the Branch’s manager
had booked off work on medical leave. He remained
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on medical leave until his premature retirement in June
2004. The sheriff had been run out of fown.

NEW ERA ENFORCEMENT

John van Dongen, Minister of Agriculture, Food and
Fisheries, starkly stated his views on employment standards
and hand-harvesters at the October 24, 2001 ‘Open
Cabinet’”: ,
First of all, we want less government. That will result
in a more competitive industry. That is an area that
we intend to work closely on with some of the other
ministries, such as Graham's Ministry, Labour. A
good example there is the kind of very complex
employment standards and regulations we have that
are choking industries like the raspberry industry.

In an undated memo produced in January, 2002 van Dongen
and Graham Bruce, Minister of Skills Development and
Labour, jointly agreed that:

In response to concerns expressed by Farmers and
Farm Labour Contractors about disruptions to the-
harvest during peak picking periods, Employment
Standards compliance staff were directed to reduce
their presence in the fields during that period.

Enforcement activity by the Employment Standards
Branch will continue throughout the winter and spring
months. While full efforts will be made to minimize or
eliminate disruption of work during the critical period
of harvest, enforcement measures will proceed.

In terms of protecting hand-harvesters, this agreement was
actually an improvement on an earlier suggestion. Eariier it
had been suggested that the Branch give growers and Farm
Labour Contractors hours or days notice of its intent to visit a
field; advance notice would mean the Branch’s visit would be
less disruptive to the harvest. It would give growers and
Farm Labour Contractors time to prepare for the visit. It
would allow employers time to remove from the workplace
children working without a permit and the number of hand-
harvesters who would put the employer over the permitted
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number. It would have the same negative impact on the

Branch’s ability to properly investigate and effectively

enforce the ACT as such advance notice in criminal
investigations would render meaningless a police raid or
execution of a search warrani.

Work, hence offences take place during harvest. The
Branch found the most effective means to investigate
compliance of Farm Labour Contractors is to interview
seasonal hand-harvesters in the field, at their workplace — to
go to the workers during work at their workplace. During a
workplace inspection, the Branch would readily obtain
information about non-payment of wages and easily
determine if the number of persons employed complied with
the Farm Labour Contractor's bond limit and if the motor
vehicle which took the hand-harvesters to, and from, their
workplaces was certified to be roadworthy. That approach
was effective. The announcement made by van Dongen and
Bruce ended that effectiveness because only limited
enforcement measures can take place outside the peak
season.

Van Dongen had delivered. Farmers and Farm Labour
Contractors could get on with their business as they saw fit
without the involvement and interference of the Branch. Van
Dongen was not alone in easing off enforcement in the
summer of 2001. The Director of Employment Standards at
the time kept Branch enforcement personnel out of the berry
fields in the summer of 2001. Bruce did not instruct them to
get out into the berry fields, and so appears to have
condoned keeping them office-bound. Collectively, van
Dongen, Bruce and the Director put out of action that
extraordinary approach to enforcement — the Agriculture
Compliance Team.

ACT still exists, but in name only. No longer do investigators
from HRDC and CCRA join those from the Branch to do field
inspections. Despite the brief flurry of field inspections.
following a vehicle crash in which a hand-harvester was
killed, Branch personnel spend most of their time in their
offices. Their office has moved from Abbotsford, in the heart
of berry growing country, to Whalley in Surrey.
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The Branch is not totally inactive. Certain Farm Labour
Contractors have failed to honour their undertaking to pay
wages by way of direct deposit. This past fall, ACT issued
about three dozen Determinations for failure to pay by direct
deposit. The one frue benefit hand-harvesters gained
through the memorandum of understanding discussed below
meet with less than universal voluntary compliance. .

Memorandum of Understanding 2003

- Apparently, not satisfied with h.is previous efforts to

effectively efiminate enforcement, van Dongen pushed on.
In May 2003 he brokered a Memorandum of Understanding
between the Ministry of Skills Development and Labour and
its Employment Standards Branch and BC Agriculture
Council (BCAC) and BCAC member organizations. It was a
‘partnership’; the goals of which were to:

s Produce a framework for a partnership beiween the
Branch, Ministry of Skills Development and Labour
and the Agriculture sector;

e Increase education, understanding and compliance in
regard to the Act with a focus on core requirements
under the Act;

¢ Provide a more proactive, efficient and mutually
satisfactory means of dealing with empioyment
legislation issues and complaints while protecting the
most vulnerable of employees; and,

o Assist in creating opportunities for youth employment
in Agriculture.

This memorandum of understanding gave Bruce and the

 Branch written assurance that the BCAC and its member

organizations would comply with the Act. Those
organizations undertook to compiy with the Act in that, “they

will not support or condone the utilization of unlicensed Farm -

Labour Contractors”. Bruce also received written assurance
that, “the largest employers of hand harvest labour in BC,
the blueberry, raspberry, strawberry, field vegetable and tree
fruit associations have not and will not condone any core
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violations, including the non-payment of wages owed to
farmworkers and hand harvesters by growers, Farm Labour
Contractors, processors or fresh packers.” The Council and
its member organizations also promised to support Branch
enforcement activities during the 2003/04 seasons.

These assurances of compliance with the Act and of support
for its enforcement are not legally necessary. Ignorance of
the law is no defense. |t is difficult to appreciate what the
Branch gained from these assurances. Employers are

- compelled to comply with the Act, regardless of their views

of its propriety.

As for supporting Branch enforcement activities, these are
the same organizations that requested the Branch give prior
notice of when and where it intended to conduct a workplace
inspection.

Of greater importance than the BCAG's assurance to comply
with the Act and support its enforcement was the Ministry’s
expectation, expressed at the same time, that Farm Labour
Contractors pay wages by direct deposit.” The Minister's
expectation would be converted to a regulation later. Many
farm worker advocates believe direct deposit of wages is
necessary to end abuses, in particular, clawbacking of wage
payments, made possible when wages are paid by cash or
cheque. Direct deposit ends the abusive practice of issuing
a receipt or a cheque in the correct amount but, if any
payment is made, paying cash or converting the cheque to
cash in a lesser amount. The sector's response to this
initiative will be discussed later.

New Era Employer Requirements

The amount of bond that had to be deposited was one area
where the New Era relaxed statutory requirements of Farm
Labour Contractors. The amount of the bond is directly-
related to the number of hand-harvesters. lts amount is
calculated by multiplying the number of employees specified

in the license application times the minimum hourly wage
- ($8.00) times a multiplier. A multiplier of 80, for example,

means that a Farm Labour Contractor has given the Branch
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access to 80 hours wages at $8.00, ($640.00), for each
employee.

At one time the multiplier was 120. In April 1999, it was
reduced to 80. Bruce further reduced the multiplier. in
2003, by regulation, the multiplier was reduced for Farm
Labour Contractors who had not been found to have
contravened the Act for specified periods of time. The
reductions are significant and initiated after a short period of
time. After a year without a finding of a contravention, the
muitiplier is reduced to 60, after two years to 40 and for three
or more years to 20.

In order to qualify for the reduced multiplier, the records for
that employer only have to show that the Branch has not
issued any Determinations for the qualifying period. The
Branch does not issue Determinations against those Farm
Labour Contractors who, when found to be in contravention,
resolve the matter informally. Instead of having to post a
bond worth $640 for each employee, a Farm Labour
Contractor against whom a Determination has not been
issued in a three year period has to post only $160 for each
employee - a reduction of $480.00. Instead of having the
equivalent of a week’s wages available per employee, the
Branch now has about two day's wages.

A multiplier of 20 - $160.00 for each employee - does not
provide financial resources to pay wages owed shouid the
Farm Labour Contractor become insolvent.

New Era Entitlements

While announcing this "new partnership agreement that
helps protect farmworkers”, Bruce mentioned that the very
same workers would the next day lose their entitlement to
hours of work, overtime and statutory holiday pay. He also
announced a new crop piece rate minimum wage for hand-

| harvesters.

What Bruce failed to mention was that the new crop piece
rate minimum wage was 3.72 percent lower than its
predecessor, issued for the 2001 harvest. For example, the
2001 minimum wage for strawberries was $0.326 a pound,

Page77’
LBR-2011-00024




21

raspberries, $0.338 and bluebetrries, $0.376. The 2003
minimum wage for strawberries was $0.314, $0.012 less;
raspberries and blueberries, $0.326, $0.014 less.

From 1995 to 2003, hand-harvesters’ crop piece rate
minimum wage, with the exception of those who pick
daffodils, included statutory holiday pay and vacation pay.
Statutory holiday pay has a value of 3.6 percent. Vacation
pay has a value of 4 percent. When the government
eliminated hand-harvesters’ entitlement to statutory holiday
pay, the amount of statutory holiday pay, 3.6 percent, and
the pro-rated vacation pay of 4.0 percent formerly earned on
those days, was eliminated from the hand-harvesters’ crop
piece rate minimum wage.

The inclusion of statutory holiday pay and vacation pay in a
wage rate is abnormal and unique to hand-harvesters. Had
any other group of employees lost entitlement to statutory
holiday pay, their wage rates would have remained the same
because statutory holiday pay is calculated in addition to
their wage rate. Hand-harvesters, however, because their
wage rates include statutory holiday pay, had their wage
rates reduced. As it is, hand-harvesters’ crop piece rate
minimum wages are 4 percent less than they appear to be
because they still include vacation pay.

Furthermore, they were no longer entitled to their overtime
provisions, which were already significantly less than for
other workers. Prior to the changes, hand-harvesters got
time and a half after working 120 hours in a two-week
period. Other workers get time and a half after working 40
hours in a one-week period. Overtime does not apply to
hand-harvesters now, no matter how many hours they work.

in this Memorandum, the following points were presented by
the Ministers as ‘improvements’ gained by hand-harvesters:

e An officer of the Employment Standards Branch
liaising with the Council and its member associations;

¢ The largest employers of hand-harvesters in BC
agreeing that they would not condone any core
violations, including the non-payment of wages owed,;
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o The Council and its member organizations supporting
the Branch'’s enforcement activities;

s Delivering a minimum of five annual joint education
sessions for growers, Farm Labour Contractors and

farmworkers;

e The Ministry and the Council and its member
organizations developing educational materials to be
used in seminars, industry newsletters and targetted
mailouts;

¢ The Council and its member associations promoting
use of the materials and attendance at seminars;

» The ‘Partner’ web sites describing the partnership, its
goals and progress towards meeting the goals;

¢ The Branch committing to visit every berry field once -

during the harvest; and

* The ‘government’ requiring their wages to be paid by
direct deposit.

Under the Memorandum, hand-harvesters lost the following:

+ Statutory holiday pay, resulting in crop piece rate
minimum wage reduction of 3.72 percent; and

¢ Overtime pay.

It is impossible to imagine on what basis Bruce can now
proclaim that “this agreement will help protect vuinerable
workers”. In consideration of direct deposit of wages, hand-
harvesters absorbed a considerable drop in wages and lost
any compensation for working in excess of 120 hours bi-

weekly.

The irony is that direct deposit does not prevent employers
from recovering wages paid to hand-harvesters. In the real
world out in the berry fields, if a hand-harvester wants to
work again or get a ROE to obtain off-season benefits, or
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both, they are vulnerable to pressure to repay wages,
regardless how those wages were paid.

It is unknown if hand-harvesters were consulted in the
discussions concluding with the signing of this
Memorandum. [t is unknown, for example, how many, if any,
hand-harvesters appreciate what they lost when statutory
holiday pay was given up in return for the development and
promotion of educational materials by the Council.

Questionable exchange of benefits aside, the Memorandum
of Understanding is based on the faulty assumption that
education produces compliance. Enforcement, not
education, produces compliance. From the beginning, Farm
Labour Contractors have had fo sit and pass an
examination, which tests and certifies their knowledge of the
Act and the Employment Standards Regulations. If
education was sufficient to secure compliance, then over a
decade of educating and testing Farm Labour Contractors
should have uncovered no abuse in the industry. The lesson
learned from ACT’s enhanced enforcement campaign is that
Farm Labour Contractors and growers are motivated to
voluntary compliance when it is more likely they will be
caught and fined if they don't comply.

MEMORANDUM OF UNDERSTANDING — ONE YEAR
LATER :

In February 2004, the Director of Employment
Standards (the ‘Director’), provided the following
information about the ‘outcomes’ of the
Memorandum of Understanding.

An Industrial Relations Officer was now in charge of
Agricultural Compliance. In addition to responsibility for
Farm Labour Contractors and their employees, that Officer
also maintained a full investigative and adjudicative

caseload.

Although asked, the Director has yet to report on any
assistance the Council and its member organizations
provided to the Branch during the 2003 harvest - assistance
these organizations undertook to supply. -
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There were seven (7) education sessions. On June 13" the
Officer met with strawberry producers in Abbotsford, on the
19" with producers in Abbotsford and Delta, on the 25" with
producers in Penticton and Kelowna and on the 27™ with
raspberry producers in Abbotsford. In the autumn, in
Abbotsford, he met with blueberry producers on October 29"
and with raspberry and strawberry producers on November
12" He made a presentation to the BC Agricultural Council

on December 81,

- Although asked, the Director has yet to reveal how many

producers attended the Branch’s education sessions. The
information provided by the Branch could only confirm that at
one session there were 15 attendees and at another, 70. It
appears that the Branch and the Council have yet to deliver
any of the promised annual joint education sessions for
growers, Farm Labour Confractors and farmworkers.

As of April 2004, the Branch and the Council had yet to
produce the promised educational materials.

in 2003, the Branch conducted 59 site visits — far from the
Minister’s stated undertaking to visit every field. These few
site visits found an astonishing 69 percent of Farm Labour
Contractors in contravention of ‘core issues’. Thirty-six
percent of producers were found in non-compliance with
core issues. Core issues include entitlements to payment of
wages, minimum wage, payment of wages on a semi-
monthly basis and fraudulent payroll records (ftwo employees
on one picking card).

Of the 1,777 hand harvesters interviewed during these site
visits and the 52 who filed complaints in 2003, 134 reported
failure to receive minimum wage, 182 failures to be paid at
least twice a month or at all, 19 not paid vacation pay and
157 victims of payroll record fraud. The 1,777 employees
represent about a third of the number of employees ‘bonded’
by the 110 registered Farm Labour Contractors for 2003.
These site visits also found 21 instances of non-compliance
with daily log requirements, 16 instances of failure to provide
proper vehicle registration, 18 instances of failure to post
piece rate notice and four children employed without the
requisite child employment permits. At these site visits, the

Page81
LBR-2011-00024




25

Branch encountered 7 unlicensed Farm Labour Contractors.

It is apparent that the Branch did not visit every field. The
Director did not explain why the Branch did not deliver on the
Minister's undertaking. From casual observation, 59 sites,
assuming a site js a field, is a very small percentage of
Fraser Valley berry fields.

As of April, 2003 the Director had issued 7 Determinations
against Farm Labour Contractors for being unlicensed
($5,500 in administrative penalties); 13 for failure to keep or
to produce records, 31 for failure to pay by direct deposit and
one for non-payment of wages; a fotal of 52 Determinations.

This is in stark contrast with the outcomes of the 1999

* enforcement campaign conducted by ACT. During that

campaign, ACT issued 855 Determinations and collected
$107,200 in penalties.

-E\}en though two thirds of Farm Labour Contractors and one- -

third of Producers were found to be in non-compliance with
‘core-issues’ in just 59 visits, the Director did not increase
Branch resources assigned to Farm Labour or undertake
any extraordinary investigative or educational activities.

The Director did have resources available to engage in pro-
active investigations. Although the Campbell cuts reduced
the number of Full Time Equivalents (FTE — the unit BC
government uses to measure personnel allocation) was

- reduced from about 150 to about 120 because of the

‘Campbell Cuts’, only about twenty of those were
investigative personnel. So, while their numbers were
reduced by about a quarter, the new complaint process
resulted in more than a 50 percent drop in complaints
between 2002 and 2004. The drop was in no small part due
to the fact that employees are now expected to face
employers on their own, using a self-help kit designed by the
Branch, before filing a formal complaint. This left two-thirds
of the Branch investigators available to deal with half the

caseload.
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The Branch also switched from an investigative model to
mediation and adjudication for program delivery. Mediation
and adjudication is less time consuming than investigation.

The Branch issued fewer than half the number of
Determinations in 2003/2004 than it did in 2001/2002,
dropping from 1,600 to just 787. The Branch office
responsible for hand-harvesters went from a caseload
backiog of about two months in 2001/2002 to none in
2003/2004. The caseload in the Fraser Valley's Whalley
office dropped so dramatically that it was able to ‘loan’ an
Officer to the Lower Mainland office. This occurred despite
the fact that ocne of the purposes of the Act is to ensure
workers receive basic standards of compensation. Non-
compliance was clearly up, yet the Branch visited just 59
sites.

WHAT WENT WRONG

Political Solutions not Based on Reality

Hand-harvesters face another barrier to obtaining basic
standards of employment - the Minister seems to be out of
touch with the reality of their workplaces. The following
exchange between the Minister and a member of the press
last July (after a farm labourer was killed in a vehicle crash

-on her way to work) indicates his disconnect:

Bruce: ... But in respect to the work that we're
attempting to do to improve life on the farm, so fo
speak, there's been a number of initiatives that both
the Ministry of Agriculture and the Ministry of Labour
have been working with, with the agricultural
community and specifically Farm Labour Confractors.

Reporter: And what is that work, what are you doing?

Bruce: Well, first of all, we have had all of the
agricultural communities - [rather] sectors sign off on
a Memorandum of Understanding of what needs to be
done in the agriculture community.
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In respect to Farm Labour Contractors, they are
required to be bonded.

[Farm Labour Contractors have been required to be

" bonded since the early 1980's — not a NEW ERA

initiative.] :

We've also moved very aggressively in respect to
making sure that people receive full payment for their
wages, which you might think is odd, but in fact, has
been occurring for a number of years in which farm
labour employees, farm labourers are not gelting
paid. We've done that by inifiating a process of direct
deposits so all Farm Labour Confractors have fo have
direct deposits with employees.

[Failure of Farm Labour Contractors’ voluntary
compliance with direct deposit discussed next. Bruce
failed to mention that ACT had all but been wound
down and consequently enforcement all but
eliminated.]

We've also increased the fines so that, where it is,
that they do not adhere fo the rules and regulations,
they find themselves faced with severe penalties.

[The 52 Determinations issued generated $28,000 in

penalties, about $500 a Determination. Being
charged $500 for failure to be licensed, for example,
is not exactly a severe penalty. Penaities of these
small amounts are minor costs of doing business, not
incentives to bring business practices into
compliance. Penalties in excess of $100,000, as in
1999, would be an incentive to either correct business
practices or elect a government comfortable with
employee exploitation.] '

And then combined with that we've done a very
aggressive program with some of our industrial
relations officers with the farm labourers themselves,
making sure that people with English as a second
language are fully aware and understanding of what
their rights are as employees. This is going to be a
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little bit longer in getting everybody fully apprised of
what their rights and responsibilities are but we're
working through with them in the field and directly
through a number of forums that are held beginning
each year.

[Educating hand-harvesters has been a long on-going
activity predating the current government, with many
more hand-harvesters contacted in past harvests than
during the 2003 harvest. ‘We're working through with
them in the field’ does not ring true when only 59 sites
were visited, only 1,777 employees interviewed.
Knowing one’s rights is one thing; getting them,
especially with the Branch's ‘self-help’ program, is
another. Vulnerable employees, such as hand-
harvesters, need assistance in getting what is lawfully
theirs.]

Penalties without subsequent re-investigations are
ineffectual. Only with subsequent re-investigation is a non-
compliant employer moved up the penalty ladder to the
$10,000 rung. Only with re-investigation is a non-compliant
employer pushed to a point where contravention becomes
an unacceptable cost of doing business. A chance
encounter of a Farm Labour Contractor with the Branch does
not bring the full economic weight of penalties to bear.

According to its 2003 report:

The Ministry is committed to protecting vulnerable
employees, including garment workers and
agricultural workers. As these groups have
historically been the most disadvantaged and the
least able to advance their own interests, the
ministry’s challenge is in trying to involve the sectors
in achieving employer compliance with employment
standards.

It is impossible to see how the Minister has honoured this
commitment and met the challenge. The Memorandum of
Understanding and the reduction in entitlements has neither
protected agricultural workers nor achieved employer
compliance.
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The Failure of Direct Deposit — An Undertaking
Breached :

~ All that the Minister asked of Farm Labour Contractors was

that they pay their employees by direct deposit. Farm
Labour Contractors have not complied, One measure of
their non-compliance is the number of Determinations issued
for non-compliance with this requirement — 31. Another is
that the Minister persuaded an anti-government regulation
Cabinet to issue a regulation requiring Farm Labour
Contractors to pay wages by direct deposit. A government
committed to reducing regulations by a third, a government
that requires Ministers to give up two regulations in order to
get one, went ahead and issued a regulation requiring
employers in the farm sector to pay wages by direct deposit.

The regulation mandating direct deposit is as follows:

Exclusion from payment options for Farm Labour
Contractors; '

40.2 (1) In respect of the payment of wages to farm
workers, Farm Labour Contractors are excluded from
section 20 of the Act;

(2) A Farm Labour Contractor must pay all wages to
farm workers employed by the Farm Labour
Contractor,

(a) in Canadian dollars, and

(b) by deposit to the credit of the farmworker's
account in a savings institution.

This regulation may not achieve its objective. There are two
problems; one minor, the other, major. Payment should be

made in Canadian ‘currency’ not ‘dollars’. More importantly,
‘by deposit’ should be 'by direct deposit’. Black’s Law '

- Dictionary distinguishes between ‘deposit’ and ‘direct

deposit’; they are distinctly different activities. The Branch
may yet discover that it has not been given the tool it needs
to compel compliance with the direct deposit payment
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requirements. It did not get the swift and timely support the
previous government provided ACT when growers tried to
keep the Branch out of the fields.

Informed but Powerless Workforce 7

Again, education is no substitute for enforcement. No
amount of knowledge will lead to action without motivation.
And in an environment of intimidation and threats, even the
most informed workers are robbed of the choice to act.

Despite what government believes, hand-harvesters are well
informed about their rights. From May 1997 to November
2001, ACT handed out over 5,500 fact sheets describing
hand-harvesters’ statutory entitlements. These fact sheets
were written in English, Punjabi, as well as French, for the
fruit tree hand-harvesters in the Okanagan. ACT educated
over 1,300 hand-harvesters in formal classroom-like
instruction environments at the Progressive Intercultural
Community Services Society (PICS) and at Abbotsford
Community Services. ACT also educated HRDC personnel,
who in turn, passed on information to hand-harvesters who
they interviewed for benefits. Given the ‘ripple effect’, it can
be reasonably assumed that many hand-harvesters are
aware of their statutory entitlements. Few, if any, economic
sectors have a workforce as informed about statutory
employment standards as does the berry sector. The
Branch has made and confinues to make extraordinary
efforts to inform hand-harvesters of their statutory
entitlements.

Despite these efforts, hand-harvesters teli Branch personnel
that past abuses are still present. Hand-harvesters are well
aware of their statutory entittements but, because they are
subjected fo manipulation and control, they can do little, if
anything, to obtain them.
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HOW HAND-HARVESTERS DIFFER FROM OTHER
WORKERS

Lower Employment Standards

On top of these losses and reductions, hand-harvesters
continue to be ehtitled to lower minimum standards, to lesser
basic standards than other employees. The most vulnerable
are afforded the least protection. Below is the inventory of
how piece rate paid berry and fruit hand-harvesters are
short-changed.

Calculation of Crop Piece Rate Minimum Wage

When the berry and fruit hand-harvester piece rates were
introduced, the Branch hired an economist to establish what
an average hand-harvester could pick in an hour. That
result was related to the hourly minimum wage, from which
was computed the crop piece rate. In theory, an average
hand-harvester picking an average crop at the average pace
would earn the equivalent of the hourly minimum wage on
the basis of the crop piece rate paid for each half-bin, bin or
pound. In reality, it means a hand-harvester has to pick just
over 23 pounds an hour of blueberries or raspberries and
about 26.5 pounds a hour, every hour, to make the currently
minimum wage of $8.00 an hour. : -

The problem with the crop piece rate minimum wage rates is
that they are predicated on ‘average’. No allowance is made
for poor crops. No consideration is given to harvesting at the
end of the crop, when pickers are more gleaners than
harvesters. Fatigue is not factored in, nor is weather. The
distance between where the hand-harvester is picking and
the weighing station is not factored in. In other words, time
spent recording what they have picked works against hand-
harvesters. For reasons beyond the hand-harvester's
control, the hand-harvester may be physically unable to pick
at a rate that approximates the hourly minimum wage.

. In 1997, it was determined that an experienced and quick

hand-harvester picking a blueberry crop at its height can .
earn about $40 a day, however, by the end of the crop,
might only earn about $12 a day. Minimum wage was $7.00
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an hour. A retail employee paid minimum wage earned, in
an 8-hour day, $56. This past harvest season, in order to
earn the minimum wage of $8.00 an hour for an eight hour
day, a hand-harvester had to pick about 184 pounds of
strawberries (23 pounds/hour), or about 212 pounds of
blueberries or raspberries (26.5 pounds/hour).

The inability of a hand-harvester to pick at a rate that
approximates the hourly minimum wage would not be
devastating to the hand-harvester if they were entitled to the

hourly minimum wage.

No Entitlement to Hourly Minimum Wage

Hand-harvesters are not entitled to the hourly minimum

wage, currently, $8.00 an hour. Other employees paid on a -

piece rate or other incentive-based wages are entitled to the
hourly minimum wage. A felemarketer paid $4.00 for each
subscription sold, a form of piece rate, is entitled to the
hourly minimum wage; they must be paid at least $8.00 an
hour regardiess of the number of subscriptions sold during
her or his shift. A sales person paid on a straight
commission basis is entitled to $8.00 an hour for each hour
worked. Even when a commissioned sales person sells
nothing in a pay-period, that sales person has earned
minimum wage for each hour worked. Not so for hand-
harvesters. '

Hand-harvesters are entitled to the crop piece rate minimum
wage regardless of the time-spent picking. If a hand-
harvester works eight hours and picks one pound of
raspberries, for example, earns only $0.326. A piece rate
telemarketer, however, who worked eight hours and sells
one subscription, earns $64.00.

The other sectors that rely on incentive-based wage rates to
induce employees to work to their fullest potential must pay
at [east the hourly minimum wage. Commissioned
salespersons paid in whole or in part by commission are
entitied to the hourly minimum wage. They are also entitled
fo overtime at the hourly minimum wage when their
commission earnings are less than the hourly minimum
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wage at the applicable overtime rates (see: ESR section
37.14). The government provides the safety net of hourly
minimum wage to all employees paid on a piece rate basis
except those who are employed as hand-harvesters. The
unproductive piece rate worker is not unique to the farm
sector. Other sectors find ways to deal with those workers
who do not earn by selling goods and services what they are
paid in hourly minimum wage.

Semi-Monthly Payment of Wages

Almost all employees within provincial jurisdiction are

entitled to semi-monthly payment of wages. Wages earned

in a pay period, which cannot be longer than 16 consecutive

days, must be paid in full within 8 days of the end of the pay

period. Not so for hand-harvesters, Piece rate hand-

harvesters may be paid 80 percent of total estimated wages

owing at the middle of each month. All remaining wages __
must be paid within eight days of the end of the month. fl

Other Abuses

ACT observed other abuses of hand-harveé._ters, some that
were outside of the jurisdiction of the agencies participating
in ACT. These abuses include the following:

Child Hand-Harvesters

From time to time, during field inspections, the Branch
encountered children under the age of 12 working as hand-
harvesters. This practice contravenes the statutory control
of the employment of children provisions. The pretext for
their presence often was, because of a lack of childcare, the
child or children accompanied their mother into the field,
where she cared for them while she worked. This pretext did
not explain why the children had buckets of their own and
were picking alongside their mothers.

Without field inspections, the Director does not know if Farm
Labour Contractors are complying with the provisions
pertaining to the employment of children.
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Scales

After ﬁiiihg picking buckets or pails, hand-harvesters walk to
weigh stations. At the weigh stations, they transfer berries
from picking buckets or pails into flats. Berries are weighted
in flats. '

ACT rarely found scales used to measure poundage picked
to be of the lawful type. Fewer still were certified to be
accurately calibrated. All oo often, inappropriate scales
were used. Bathroom scales were commonly found as the
device to measure poundage picked. Hand-harvesters were
denied fair measure because of their employer's use of
inaccurate and inappropriate scales.

Besides using inaccurate and inappropriate scales, the
manner of weighing has an adverse effect on hand-
harvesters. Weighing is often done in such a way that the
hand-harvester cannot question or verify the employer’s
announcement that the pail is under-weight or acceptable.
There is no opportunity for a second opinion and no way to
monitor the process of weighing the produce closely. There
is no scrutineer.

Weighing is done by the party whose interest is in paying the
least amount for berries harvested — the grower or the
grower's surrogate, the Farm Labour Contractor. The
picking pail is never overweight. Unlike buying produce at a
retail outlet, where the process of weighing the produce is
clearly visible to both the buyer and the seller, hand-
harvesters usually have no visual or physical access to the
scale.

ACT did not have authority to address weighing scale
issues. '

Picking Card

Picking cards record the weight of berries picked. Here
again, hand-harvesters are vulnerable. At the weigh scale,
hand-harvesters turn in their picking card to the supervisor
weighing the flats. All too often, the amount recorded is not
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accurate. Hand-harvesters have to accept the amount as
recorded.

Without field inspections, the Director does not know if Farm
| abour Contractors are complying with the provisions
pertaining recording work performed.

Sanitation

While some Farm Labour Contractors and growers provide
field toilets, usually in the form of portable toilets, many do
not. Working from dawn to dusk necessitates hand-
harvesters to relieve themselves in the field. That patch of
field that was an outdoor latrine becomes a workplace, later.
in the day or in the harvest. Branch personnel sometimes
saw hand-harvesters relieve themselves where they were
working. '
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