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THIS MASTER SERVICES AGREEMENT is entered into as of December 3, 2004 (the “Effective
Date”), between IBM Canada Limited (“IBM”), a company incorporated under the laws of Canada and
Her Majesty the Queen in Right of the Province of British Columbia as represented by the Minister
of Management Serv1ces (the “Province”).

RECITALS

A. The Province conducted a competitive procurement process under the JSRFP for
purposes of establishing a contractual business alliance with an experienced and qualified third party to,
among other things, manage and deliver certain workplace support services to the Province;

B. As a result of the JSRFP process, the Province selected IBM to providé the workplace
support services to the Province subject to, and in accordance with, the terms of this Agreement;

C. IBM is a wholly-owned subsidiary of IBM World Trade Corporation;

D. The Parties are committed to fulfilling their obligations with respect to the security of

information and protection of privacy of Personal Information, and have therefore structured this
Agreement, and the relationship between the Parties, in order to ensure that the same is achieved where
IBM has access to or Custody of Personal Information;

IN CONSIDERATION of the foregoing and the mutual covenants and agreements contained in this
Agreement, the Parties covenant and agree as follows: :

ARTICLE 1 - INTERPRETATION
1.1 Definitions.

Unless otherwise provided in this Agreement (or in any Schedules attached to this Agreement),
capitalized terms shall have the meanings given to those terms in the attached Schedule A (Definitions).
In addition to the definitions contained in Schedule A (Definitions), any capitalized terms defined
elsewhere in this Agreement shall have the meanings so given to them.

1.2 Recitals.

The recitals to this Agreement are intended to be a general introduction to this Agreement and are not
intended to expand the scope of the Parties’ obligations under this Agreement or to alter the plain
meaning of the terms and conditions of this Agreement.

1.3 Headings.

The division of this Agreement into Articles, Sections, Subsections, paragraphs and clauses and the
insertion of headings are for convenience of reference only and shall not affect the construction or
interpretation of this Agreement.

14 Interpretation.
In this Agreement, unless cxpfessly stated to the contrary:
(a) the terms “Agreement”, “hereof”, “hereunder”, and similar expressions refer, unless

otherwise specified, to this Agreement taken as a whole and not to any particular Article,
Section, Subsection, paragraph, clause or other portion of this Agreement;

-1-
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(b) words importing the singular number only shall include the plural, and vice versa, and
words importing gender shall include all genders;

(©) unless something in the subject matter or context is inconsistent therewith, all references
in this Agreement to Articles, Sections, Subsections, paragraphs, clauses and Schedules
refer to Articles, Sections, Subsection, paragraphs, clauses and Schedules of this
Agreement;

(@ words and phrases denoting inclusiveness (such as “including” or “includes”), whether or
not stated as being without limitation, are not limited by their context or the words or
phrases which precede or succeed them;

(e) unless otherwise provided in this Agreement, whenever the words “discretion”, “option”
or any variations thereof are used with respect to a Party, they shall be deemed to mean
such Party’s sole and absolute discretion or option; and

63) any reference to a statute shall be deemed to refer to the statute and any regulations made
thereunder in force as at the date hereof, as the same may be subsequently amended or
replaced from time to time, unless otherwise expressly provided.

1.5 Acting Reasonably.

Any requirement set forth in this Agreement for a Party to use reasonable efforts shall mean commercially
reasonable efforts having regard to the surrounding circumstances unless provided otherwise.
Notwithstanding the foregoing, any requirement set forth in this Agreement for the Province to act
reasonably (including any requirement for approvals by the Province not to be unreasonably withheld)
shall not require the Province to act in a manner that is contrary to or is inconsistent with any:

(a) Treasury Board decisions (by means of Treasury Board directives, regulations. or
otherwise);
(b) formal policies, rules, directives, executive directions or guidelines of the Province that

are of general application, are not specifically intended to resolve Disputes under this
Agreement, or are not otherwise contrary to or inconsistent with the express provisions of
the Agreement; or

(© regulations, legislation or other similar determinations of the Province.
1.6 Accounting Policy.
In this Agreement all references to “GAAP” refer, unless otherwise specified, to generally accepted
accounting principles from time to time approved by the Canadian Institute of Chartered Accountants (or
any applicable successor institute thereto) as at the date on which such calculation is made or required to
be made, consistently applied. Unless otherwise provided in this Agreement, all accounting, record

keeping, book keeping and other actions of IBM contemplated in this Agreement shall be performed and
carried out in a manner that is consistent with GAAP.

1.7 Calculation of Time i’eriods.

Unless otherwise specified in this Agreement, when calculating the period of time within which or
following which any act is to be done or any step taken, the date which is the reference date for starting

-2
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the calculation of such period shall be excluded and the final date for completing such act or step shall be
included. »

1.8 Currency References.

Unless otherwise specified, all dollar references in this Agreement are deemed to refer to lawful money of
Canada. ‘

1.9 Time.

Time shall be of the essence of this Agreement, provided that this provision shall not prevent either Party
from relying on any cure periods expressly provided for in this Agreement.

1.10  Schedules.

The following are the Schedules attached to this Agreement, which are expressly incorporated into this
Agreement and are deemed to be an integral part of this Agreement:

Schedule A -  Definitions

Schedule B - Services .

Schedule C - Certified Copies of Extracts of Key Subcontracts
Schedule D - Service Levels

Schedule E - Shared Infrastructure

Schedule F - Charges .
Schedule G -  Technical Transition/Refres
Schedule H -  Organizational Structure

Schedule I - Application and Operating Software Lists
Schedule J - Equipment

Schedule K -  Standards -Hardware

Schedule L - Facilities

ScheduleM -  Key Positions

Schedule N -  Summary Financial Information
Schedule O - Termination Fees

Schedule P - Governance

Schedule Q -  Form of Certificate of Insurance
Schedule R - Privacy Obligations

Schedule S - Reporting

Schedule T -  Brand Permission

ScheduleU -  Change Order Process Forms
Schedule V. -  Form of Non-Disclosure Agreement
Schedule W -  Form of Invoice

Schedule X - Services Recovery

ScheduleY -  Purchase Terms and Conditions
Schedule Z - Transition

1.11  Document Conflicts.

The main body of this Agreement, the Schedules attached to this Agreement and the Transaction
Documents are to be interpreted so that all of the provisions are given as full effect as possible. In the
event of a conflict among the foregoing, and unless expressly stated to the contrary, the order of
precedence shall be as follows:
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(a) first, the main body of this Agreement (which for clarity means the Recitals and Articles
1 — 32) provided that with respect to the purchase by the Province of Machines and
Programs, the Purchase terms and conditions set forth in Schedule Y (Purchase Terms
and Conditions) shall apply;

(b) second, any Schedules (with the exception of Schedule Y -(Purchase Terms and
Conditions)) attached to this Agreement; '

(c) third, any other Transaction Documents; and

(d) fourth, any provisions of the JSDA that expressly survive the termination of the JSDA, as
contemplated in Section 52 of the JSDA, with respect to matters under that agreement.

1.12  Joint Drafting.

The Parties have jointly contributed to the drafting of this Agreement, the Schedules attached to this
Agreement, the Transaction Documents and all other documents referenced herein or therein.
Accordingly, it is the intention of the Parties that the principle of contra proferentem shall not apply with
respect to interpretation matters in respect thereof.

1.13  Objectives of the Parties.

The Parties acknowledge and agree that the primary objectives of their contractual relationship under this
Agreement are as follows (it being acknowledged by the Parties that all such objectives are important to
the Parties and the order thereof set forth below does not reflect any differing importance or order of
priority of such objectives):

(a) for IBM to deliver the Services to the Province, as well as other additional services
contemplated by this Agreement and added to the Agreement through the Change Order
Process or as Project Services;

(b) to assist the Ministry in achieving the goals and objectives set forth in the JSRFP,
including the following;

6)) the ongoing reduction of the annual cost of performing workstation services
calculated on a per Seat basis,

(i) to implement rapid advancement of standardization of equipment and
regionalized service levels,

(iii)  to ensure continual improvement in service levels to achieve “best-in-class”
standards as soon as possible,

(iv)  to establish and maintain positive and productive working relationships with the
Ministry and the Client Ministries; and

) to éngblc a rapid transition to a new service delivery model;

(c) to develop a long term and mutually beneficial business relationship characterized by,
among other things, a positive relationship based upon mutual trust, respect and
understanding of each Party’s interests, mutual cooperation, and flexibility to allow for
the addition of services within the scope of the Services described in this Agreement, as

_4-
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(d)

(©
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(8)
(h)

@)

®
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well as the flexibility to allow for the addition or removal of Seats as may be necessary as
a result of volume fluctuations and any unforeseen conditions or circumstances;

to allow IBM to meet or exceed the Service Levels and the Province’s service delivery
requirements as described in this Agreement, to proactively seek improvements on an
ongoing basis in the delivery of the Services where appropriate and possible, to provide
the Services to the Province throughout the Term in a more flexible and efficient manner
than that in which the Province has been able to provide previously, and to allow IBM to
maintain and exceed all Service Level Requirements, outcomes and Client satisfaction;

to protect the security and privacy of the Personal Information of the Province to which
IBM may have access as a result of changes to the Services or in the procedure,
applications or.technology used by IBM in performing or delivering the Services after the
Effective Date, in accordance with the Change Order Process, so that there are no
circumstances pursuant to which any such information:

(1) is disclosed or used contrary to the terms of this Agreement or any Applicable
Laws of Canada or British Columbia; or

(i) is stored or can otherwise be accessed anywhere other than in Canada, whether in
its original form or otherwise;

to provide for the transition of the Services to IBM by the Commencement Date, and
back to the Province or an Alternate Service Provider on the expiration or termination of
this Agreement, in a manner that is efficient, enables continued and uninterrupted
delivery of such Services during each such transition, and minimizes any adverse impact
on the businesses of the Province in connection therewith;

to implement, to the extent possible, standardization as a “best practice” with respect to
the workstations, with a view to facilitating the reduction of operational and ownership
costs of the Services;

to facilitate the ability of the Province to continue to provide a leadership role in the
development, communication and ongoing maintenance of standards with respect to the
Services;

to assist the Province in establishing a framework for the whole of government to adopt
and maintain standards set by the office of the Chief Information Officer or its successor,
for purposes of facilitating:

@) the ability of the Clients to maximize the value of the Services;

(ii) coordination of the Clients’ business irequirements and the selection and timing
of new standards and technologies; and

(iii)  cost reductions while improving the Services and maintaining or exceeding the
appligable Service Levels;

to allow the Parties to jointly monitor and report to Clients the trends and achieved

benefits realized as a result of standardization and to thereby facilitate the active
promotion of the adoption of standards;
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) to adopt a technology standard platform which will assist the leveraging of the Services
to the Broader Public Sector in accordance with the terms of this Agreement;

)] to facilitate the acceleration of onboarding of Client Ministries and the extension of the
Services to the Broader Public Sector using joint marketing plans and effective execution
thereof, in accordance with the provisions contemplating the same under this Agreement;

(m) providing fair treatment and expanded career opportunities for the Transferred
Employees on a long-term basis;

(n) to provide IBM with a referenceable customer that builds on IBM’s excellent service
delivery reputation; and

(o) to provide IBM with a fair and reasonable return over the term of the Agreement.

The Parties acknowledge and agree that the above noted objectives are not, as such, intended to create
legal obligations for the Parties, but instead, are intended to document the mutual primary objectives of
the Parties in entering into this Agreement. The specific provisions of this Agreement are to be
interpreted according to their plain meaning, provided that, where there is uncertainty concerning the
meaning of any specific provision, such provision is to be interpreted in light of such primary objectives.

1.14  Co-operation of the Parties.

Each party shall cooperate with the other, in good faith, in the performance of its obligations under this
Agreement. In connection therewith, each Party shall make available, as reasonably requested by the
other Party, such management decisions, information, approvals and acceptances such that the provision
of the Services under this Agreement may be accomplished in a proper, timely and efficient manner and
in accordance with the processes and procedures set forth in this Agreement. Unless specifically provided
otherwise in this Agreement, where agreement, approval, acceptance or consent of either Party is required
by any provision of this Agreement, such action shall not be unreasonably withheld or delayed. '

1.15  General Scope.

The scope of the Services for the Term of this Agreement is as follows:

(a) the Services described as being in-scope for this Agreement in the provisions of
Schedule B (Services) (which shall include, for greater certainty, Schedule B1 - B21);
and

(b) the in-scope services as described in the JSRFP, subject to the implementation of such

services as Project Services or in accordance with the Change Order Process.
ARTICLE 2 - AGREEMENT TERM AND RENEWAL
2.1 Initial Term.

The Initial Term of this Agr.ee\mc;nt shall commence on the date of this Agreement and shall continue until
the earlier of:

(a) the date upon which this Agreement is terminated in accordance with the provisions of -
this Agreement; or
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(b) March 31, 2015.
2.2 No Renewal Assurances.

The Province is giving no assurances whatsoever to IBM, expressed or implied, that this Agreement shall
be renewed or extended beyond the expiry of the Initial Term. IBM has arranged its business affalrs on
the assumption that this Agreement shall terminate at the end of the Initial Term.

2.3 No Expropriation.

Any termination of this Agreement in accordance with its terms, either at the expiry of the Initial Term or
as otherwise provided in this Agreement, shall not constitute an expropriation by the Province or be
tantamount to an expropriation by the Province at domestic or international law (including, but not
limited to the North American Free Trade Agreement), and shall not constitute grounds for asserting any
claim of expropriation or similar claims under any international agreement or domestic law implementing
an international agreement (including, but not limited to, Chapter Eleven of the North American Free
Trade Agreement and the General Agreement on Trade in Services). For greater clarification, the
foregoing provision shall not prevent IBM from bringing forth a Dispute on the basis that a termination of
this Agreement by the Province constitutes a termination for convenience to which the provisions of
Section 18.6 (Termination by Province for Convenience) apply, as opposed to a termination for cause to
which the provisions of Sections 18.1 (Events of Termination) and 18.3 (Termination for Chronic
Failure) apply, or any other claim under domestic law with respect to termination, other than a claim for
expropriation, and any such Dispute shall be determined in accordance with its merits having regard to
the surrounding circumstances and the provisions of Article 18 (Default and Termination).

24  Renewal Option.

The Province, at its sole option and acting in its discretion, may elect to renew the Initial Term of this
Agreement for one (1) additional renewal term of two (2) years expiring on March 31,2017 (the
“Renewal Term”), by delivering written notice of such renewal to IBM in accordance with the provisions
of Section 2.5 (Renewal Notice), but subject to the provisions of Section 2.6 (Renewal Negotiations). No
such renewal of the Initial Term shall prevent either Party from exercising its rights to terminate this
Agreement in accordance with the terms of Article 18 (Default and Termination).

2.5 Renewal Notice.

Where the Province intends to renew the Initial Term, it shall provide IBM with prior written notice of its
intent to renew the Initial Term not less than twenty-four (24) months’ prior to the expiry of the Initial
Term, being on or before March 31, 2013. If the Province does not deliver such notice to IBM on or
before March 31, 2013, then the Province shall be deemed to have elected not to renew the Initial Term of
this Agreement.

2.6 Renewal Negotiations.

The terms and conditions of this Agreement shall apply during the Renewal Term except for the
following, which may be subject to renegotiation and agreement by the parties:

(a) the provision; of Section 12.1 (Charges) and Schedule F (Charges) relating to the
Charges to be paid to IBM for the Services performed during the Renewal Term;
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(b) the provisions of Section 6.1 (General Compliance) and Schedule D (Service Levels)
relating to the Service Levels for the Services performed during the Renewal Term; and

(c) such provisions of this Agreement and any Schedules attached to this Agreement which
may require consequential amendments as a result of the foregoing.

If the Parties successfully conclude an agreement upon the foregoing, then they shall execute a renewal
agreement (the “Renewal Agreement”) on or before March 31, 2014 setting forth the renegotiated terms
that shall apply to the Renewal Term, which terms shall be effective from and after April 1, 2015, being
the first calendar day following the expiry of the Term. If the Parties fail to agree upon the foregoing
terms on or before the earlier of March 31, 2014 (or such other date as may be agreed to in writing by the
Parties), then there shall be deemed to be no Renewal Term, and subject to Sections 2.7 to 2.9, the Term
. shall expire at the end of the Initial Term or earlier in accordance with the terms of this Agreement.

2.7 One Year Extension.

The Province, at its sole option and acting in its discretion, may elect to extend the Initial Term (unless
the Parties have entered into a Renewal Agreement, in which case, the Province may elect to extend the
Renewal Term), for one (1) additional period of up to twelve (12) months (the “Extension”), by
delivering written notice of such extension, including the period of such extension, to IBM in accordance
with the provisions of Section 2.8 (Extension Notice). The Parties acknowledge that the purpose for
granting the Province the option to extend the Initial Term, or the Renewal Term, as the case may be, is to
allow the Province to conclude any procurement or other process that it may undertake in connection with
the selection of a new service provider for the Services or the repatriation of the Services by the Province.

2.8 Extension Notice.

Where the Province intends to extend the Initial Term (or the Renewal Term, as the case may be), it shall
provide IBM with prior written notice of its election to extend not less than six (6) months’ prior to the
expiry of the following (as applicable):

(a) the Initial Term, being on or before September 30, 2014; or
(b) the Renewal Term, being on or before September 30, 2016;

If the Province does not deliver such notice to IBM within the time required, then the Province shall be
deemed to have elected not to extend the Initial Term or the Renewal Term, as the case may be.

2.9 Extension Terms.

Unleés otherwise agreed to in writing by the Parties, the terms and conditions in effect as at the end of the
Initial Term or the Renewal Term, as the case may be, of this Agreement, as may be changed, modified,
amended or supplemented, shall apply during such Extension.

2.10 Termination Assistance.

Following the expiry or eﬁqlier termination of this Agreement, IBM shall provide the Termination
Services to the Province in accordance with Article 19 (Termination Services).
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2.11  Effect of Termination.

The expiry or earlier termination of this Agreement shall cause, and shall be deemed to cause, the expiry
or earlier termination of all Transaction Documents as of the same date, except for those provisions herein
(as set forth in Section 32.11 (Survival)) and therein which are stated to survive termination.

ARTICLE 3 - TRANSITION
3.1 Transition Overview.

Following the execution of this Agreement, the Parties shall use all reasonable efforts to complete their
respective activities set forth in the Transition Plan with diligence and within the times required in respect
thereof as set forth in the Transition Plan, and shall do such other acts as may be reasonably necessary to
enable IBM to complete each stage of the Transition Plan. IBM shall provide the Province with such
.services that are reasonably necessary to complete the Transition Plan in a manner that shall, to the
greatest extent possible minimize the disruption to the business operations of the Province. For clarity,
the Parties acknowledge that the Transition Plan comprises four (4) stages as follows: Stage 1 —
Employee/HR Transition; Stage 2 - Interim Services Period; Stage 3 — Process and Tools
Implementation; and Stage 4 — Workstation Refresh. The activities carried out and the Services provided
by IBM to the Province in Stage 2 through Stage 4 transition will occur, in part, concurrently, provided
that the Interim Services Period shall expire upon IBM’s completion of the Stage 3 activities.

3.2 Modifications to Transition Plan.

Notwithstanding the level of detail contained in the Transition Plan, the Parties acknowledge that the
Transition Plan may require modification after the execution of this Agreement. The Parties shall work
cooperatively together through the Governance Process during the Transition Period and shall make such
modifications to the Transition Plan as may be mutually agreed between them. Any such modifications
shall be incorporated into the Transition Plan, and the Transition Plan shall be deemed to be amended
accordingly; provided that any changes to the Commencement Date shall require the joint approval of the
Parties at the Joint Executive Steering Committee level through the Governance Process.

33 Transition Requirements.

The transfer of the provision and performance of the Services from the Province to IBM shall be subject
to the satisfaction or waiver by both Parties of each of the transition requirements set forth below
(“Transition Requirements”) on or before the Commencement Date:

(a) each of the Transaction Documents shall have been executed by each of the parties to
such agreements and delivered to both Parties, and each Party shall be satisfied with the
form and substance of such Transaction Documents;

®) evidence shall be delivered by IBM to the Province demonstrating to the satisfaction of
the Province that: ’ ‘

@) ISM has entered into a Memorandum of Agreement with the BCGEU which will
result in a collective bargaining agreement effective as of the Commencement
Date; and

(i1) ISM has been approved as a participating member in the Public Service Pension
Plan;
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(c)

(d)

(e

all personnel who are initially assigned to IBM Key Positions, as set forth in Schedule M
(Key Positions), are employees of IBM or ISM, as the case may be, and have been so
appointed to such positions;

all transactions contemplated in the other Transaction Documents to be completed on or
before the Commencement Date shall have been completed in a manner satisfactory to
both Parties or both Parties are satisfied that such transactions shall be completed on the
Commencement Date;

there has not been a material adverse change to the business or assets of IBM or ISM in

the period from the Effective Date to the Commencement Date; and

®

since the Effective Date, the Province shall not have enacted, issued or approved any
statute, regulation, bylaw, policy, directive, executive direction, Treasury Board decision
(by means of directives, regulations or otherwise) rules or guidelines or announced any
proposed implementation of the same that will materially and adversely affect:

(1) the Services; or

(i1) the ability of IBM to provide the Services.

34 Stage 1 Transition.

IBM shall take such steps as may be reasonably necessary to complete the Stage 1 transition requirements
set forth in the HR Transition Plan and each Party shall perform its respective employee-related
obligations as set out in the Master Transfer Agreement.

3.5 Failure to Complete Stage 1 Transition Plan.

If the Transition Requirements have not been satisfied or waived by the appropriate Party, on or before
the Commencement Date, then the Parties shall mutually agree to, either:

()

(b)
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Postponement — postpone the Commencement Date to such reasonable later date as the
Parties may mutually agree, which postponed Commencement Date shall be prior to

March 31, 2005 (the “2™ Commencement Date”), in which event:

(i) the Parties shall use reasonable efforts to complete the Stage 1 Transition Plan in
accordance with its terms, applied mutatis mutandis, on or before such postponed
Commencement Date, and

(ii) if the Stagel Transition Plan is not completed by such postponed
Commencement Date (as may be extended in accordance herewith up to and no
later than the 2°¢ Commencement Date), then either Party may give written
notice of termination of this Agreement to the other Party in which event the
provisions of Section 18.8(e) (Termination Fees) shall apply, or

Partial Commencement — if the Stage 1 Transition Plan is substantially complete and it is
reasonably practicable to do so, the Parties may agree to commence all available Services
on the Commencement Date (the “Partial Commencement”), and to use all reasonable
efforts to complete the outstanding obligations under the Stage 1 Transition Plan in
accordance with its terms, applied mutatis mutandis, after the Commencement Date and
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as soon as reasonably practicable (but in any event on or before the 2™ Commencement
Date), in which event the Parties shall adjust the Charges for the Services having regard
to the portion of such Services which have not been commenced provided that, if the
Parties, acting reasonably, are unable to mutually agree upon all of the terms of the
Partial Commencement of the Services as set forth above within five (5) Business Days
after the earlier of the Commencement Date or written notice of delay having been
received by a Party, then the Parties shall be deemed to have selected a postponement of
the Commencement Date, in which case the provisions of Subsection 3.5(a)
(Postponement) shall apply.

3.6 Stage 2 Transition.

Upon the Commencement Date, IBM shall provide the Province with the interim services (“Interim
Services”) in accordance with the Interim Services Plan and shall use reasonable efforts to meet the
Interim Service Levels. The Interim Service Levels shall be phased in, in accordance with Schedule D
(Service Levels). In performing the Interim Services, IBM shall use reasonable efforts to ensure, to the
greatest extent possible, the continued, uninterrupted and efficient delivery of the Services and that shall
minimize the disruption to the business operations of the Province.

3.7 Province License for Space.

The Province shall provide IBM with use of the Swing Space and the Swing Space Services, as more
particularly described in an agreement between the Parties of even date (the “License Agreement”), for
purposes of housing the Transferred Employees and certain additional personnel of IBM, or its
Subcontractors, required in connection with the Services. IBM shall comply, and shall cause its
Subcontractors to comply, with the provisions of Section 5.3 (Service Location Policies) in respect of its
use, and that of its Subcontractors, of the Swing Space. IBM shall vacate the Victoria Swing Space
within six (6) months after the Commencement Date (the “Permanent Move Date”). IBM shall pay the
Province for its use of the Swing Space and the Swing Space Services in the amounts and at the times set
forth in the License Agreement. Unless the Parties agree otherwise in writing, IBM acknowledges and
confirms that it shall not be permitted or otherwise entitled to any holding over in the Victoria Swing
Space past the Permanent Move Date. Accordingly, if IBM is unable, for any reason, to move into the
IBM Facilities on or before the Permanent Move Date, then it shall vacate the Victoria Swing Space by
such date, and shall relocate all such personnel to other temporary space until such time as the IBM
Facilities are available, all at the sole cost and expense of IBM. In any event, upon vacating the Swing
Space, IBM shall leave the Swing Space in the same condition as it was in immediately prior to the
Commencement Date, normal wear and tear excepted. .

3.8 Transition Costs.

The Parties acknowledge that the Base Fees set forth in Schedule F (Charges), includes all of the costs
incurred by IBM (or its Subcontractors) for completing the Transition Plan, including all direct and
indirect costs incurred in connection with the implementation of the Transition Plan, and the overall
management of the Transition Plan, but excluding therefrom those costs identified in the Master Transfer
Agreement as being the responsibility of the Province.

3.9-  In-Flight Projects.
The Parties acknowledge that there are certain In-Flight Projects existing as of the date of this Agreement

in respect of which there may be work which will not be completed by the Commencement Date and
which will constitute ongoing projects as of such date, as more particularly described in Schedule B2 (In-
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Flight Project Services). The Parties shall handle the In-Flight Projects in accordance with the following
principles:

(a) the Province shall have financial and operational responsibility for the In-Flight Projects
prior to the Commencement Date; and

(b) from and after the Commencement Date:

(1) IBM shall assume operational responsibility for the In-Flight Projects that have
not been completed by the Commencement Date which are designated in
Schedule B2 (/n-Flight Project Services) as being IBM In-Flight Projects, to be
completed by IBM in accordance with the applicable In-Flight Projects Plan for
such In-Flight Project, and

(11) the Province shall maintain financial responsibility in respect of such In-Flight
Projects and shall pay for services performed by IBM in connection with such In-
Flight Projects as specified in the applicable In-Flight Project Plan which shall,
for greater certainty, specify whether the services set forth in the applicable In-
Flight Project Plan are chargeable at a fixed price or on a time and materials basis
and the amount therefore; and

(©) In-Flight Projects shall otherwise be managed as set forth in the In-Flight Projects Plan.

For greater certainty, the Province may, in its sole discretion, determine that it is in the best interest of the
applicable Client that all or certain in-flight projects in respect of such Client should be completed by the
Province without involvement of IBM, in which event such in-flight projects shall be excluded from the
In-Flight Projects Plan. All such matters and changes with respect to In-Flight Projects shall in each case
be recorded in the In-Flight Projects Plan.

3.10 Transition Plan.
IBM shall deliver a draft of the Transition Plan to the Province on or before the Commencement Date.
IBM and the Province shall mutually approve the Transition Plan within ten (10) Business Days after the
Commencement Date. The Transition Plan shall form the basis for IBM and its Subcontractors and the
Province to develop the detailed transition project plan that will be completed and approved by the Parties
within thirty (30) Business Days after Commencement Date.

ARTICLE 4 - SERVICES

4.1 Overview of Services. -
Subject to a partial commencement of the Services pursuant to Article 3 (Transition) and to the
transformation of the Services during the Term in accordance with the provisions of this Agreement, IBM
shall provide to the Province, and the Province shall obtain from IBM, the following Services from and
after the Commencement Date, upon the terms and conditions set forth in this Agreement:

(a) the Transition Services, as more particularly described in Schedule Z (Transition),

(b) the Services, as more particularly described in Schedules B1 — B21 (Services),
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© the Termination Services, as more particularly described in Article 19 (Termination
Services); and

(d) such other services or additional services as may be agreed to by the Parties pursuant to
the Change Order Process under Article 17 (Change Management).

4,2 Included or Inherent Services.

The Parties acknowledge that there are functions or tasks not specifically listed or described in this
Agreement that are customarily required for the proper performance and provision of the Services, or as
may otherwise be required to perform the Services in a manner consistent with the performance thereof
by the Province in the twelve (12) month period prior to the Commencement Date (as the same may be
improved, changed or transformed as contemplated under this Agreement). Without limiting the
foregoing and subject to the provisions of this Section 4.2 (Included or Inherent Services), such functions
or tasks shall be deemed to be implied or included in the scope of the services to the same extent and in
the same manner as if those functions or tasks had been specifically described in this Agreement.
Notwithstanding the foregoing, this Section 4.2 (/ncluded or Inherent Services) is not intended to expand
the scope of the services beyond the Services described in this Agreement, or to require a higher standard
of service delivery than that which is otherwise described in this Agreement.

43 Services Changés.

All changes, modifications, amendments or supplements to the Services provided under this Agreement
shall be undertaken in accordance with the Operational Change Management Process or the Change Order
Process described in Article 17 (Change Management).

4.4 Continuous Improvement Recommendations.

As part of the Services IBM shall, from time to time as it may deem to be appropriate but not less
frequently than annually, make recommendations to the Province for improvements to the Services based
upon known changes and trends of which IBM has knowledge (after making due enquiry) in the field of
workstation support services and relevant available new technologies. Recommendations made by IBM
under this Section may be approved by the Province in accordance with the Governance Process and
implemented in accordance with the Change Order Process. Upon the completion of the Change Order
Process, the descriptions of the Services as set forth in this Agreement, or in documents referenced in this
Agreement, shall be deemed to be amended accordingly.

4.5 Quality Management.
In providing the Services to the Province during the Term, IBM shall:

()  be responsible for implementing programs, practices and methodologies for ongoing
quality management and improvement for the Services; and

(b) monitor quality management progress through Service Level reporting.
4.6 Documentation and Ongoing Knowledge Exchange.
IBM shall maintain documentation relevant to the delivery of the Services, such documentation to be in

the form of the Process Interface Manual, as updated by IBM from time to time in accordance with
Schedule B-14 (Common Services). The Process Interface Manual is intended to enable the Province to
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understand the technical, operational and business components of the Services. In addition, ongoing
knowledge exchange between the Parties shall be accomplished through the joint periodic review and
update of the Process Interface Manual and through ongoing regularly scheduled joint operations and
reporting forums, in the form of meetings and other communications between the Parties. The provisions
set forth in this Section 4.6 (Documentation and Ongoing Knowledge Exchange) are intended to describe
to the Province how the Province and IBM will interact during the delivery of the Services over the Term.
" Nothing in this Section 4.6 (Documentation and Ongoing Knowledge Exchange) shall be interpreted so as
to relieve either Party of any of its performance obligations under this Agreement. The Parties
acknowledge that at no time will the documentation set forth in this Section 4.6 (Documentation and
Ongoing Knowledge Exchange) include IBM Confidential Information or IBM proprietary information.

4.7 Province Retained Responsibilities.
During the Term, the Province shall remain responsible for and shall retain control of:
(a) the obligations of the Province set forth in any Schedules to this Agreément;

(b) setting of all Province policies and guidelines including, without limitation, relating to the
Services, records management, and privacy and security;

(© relations with Clients, Ministries and Broader Public Sector;
(d) any agreements between the Province and Client Ministries relating to the Services;
(e) ~ approval of the announcements, public notices and other publicity materials relating to

this Agreement or the transactions contemplated by this Agreement in which the
Province’s name or Province Marks are maintained in accordance with Section 32.19
(Publicity),

® the exercise of powers for and on behalf of Her Majesty the Queen in Right of the
Province of British Columbia, as represented by the Minister of the Management
Services; and

(2) such other direct responsibilities as may be expressly contemplated in this Agreement.
The Parties acknowledge that these responsibilities are vested solely in the Province. IBM has no right
nor obligation in respect of any responsibilities of the Province set forth in this Section 4.7 (Province
Retained Responsibilities) and shall not be accountable for any actions taken by the Province in respect of
the same.
ARTICLE 5 - SERVICE AND DATA LOCATIONS
5.1 Overview of Service Locations.
No Services shall be provided or performed by IBM at any location outside of Canada. The on-site

Services provided by IBM or its Subcontractors to the Clients or Ministries shall at all times be provided
by IBM to such Clients in British Columbia.
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5.2 Relocation of IBM Service Locations.

Subject to the requirements of Sections 5.1 (Overview of Service Locations), IBM may relocate the IBM
Facilities at any time upon prior written notice thereof to the Province, provided that the relocation of the
IBM Facilities outside of British Columbia shall be subject to the prior written approval of the Province.

5.3 - Service Location Policies.

~ At all times while accessing any premises of the other Party (including any Subcontractors of that other
Party) in connection with the Services being performed under this Agreement, or as may otherwise be
contemplated under this Agreement, each Party shall, and shall cause their respective Personnel,
Subcontractors, representatives or other parties for whom they are responsible at law or under the terms of
this Agreement, to comply with any standard workplace security, safety, operational and other similar
policies and procedures applicable to visitors for such Party, as may be provided, in writing by each Party
to the other from time to time. For clarity, the foregoing shall not limit or otherwise prohibit the Province
or its representatives from accessing information that is properly within the scope of an audit,
investigation or inspection under Article 15 (Maintenance of Records and Audit Rights) when the
Province or its representatives require access to the same for purposes of conducting an audit, inspection
or investigation under Article 15 (Maintenance of Records and Audit Rights), provided that the Province
or its representatives comply with IBM’s standard policies and procedures referred to above.

54 Access to Province Locations.

During the Term, the Province shall provide IBM with access to Province Facilities and service locations
as may be required by IBM for purposes of performing the Services, including, for purposes of
performing the desk-side support services for Province employees and/or Clients.

ARTICLE 6 - SERVICE LEVELS
6.1 General Compliance.

IBM acknowledges that the establishment of the Service Levels is a matter of fundamental importance to
the Province. The Parties acknowledge and agree that:

(a) the Service Levels are comprised of the:

@) specific Service Level Requirements set forth in Section 3.0 of Schedule D
(Service Levels); and

(11) Service Level Objectives (being performance measures and indicators) as set
forth in Section 3.0 of Schedule D (Service Levels);

(b) from and after the Interim Service Level Period, IBM shall use all reasonable efforts to
perform the Services to a standard and level of performance which is required to meet or
exceed the relevant Service Level Requirements and the Service Level Objectives for the
Services, unless otherwise mutually agreed in writing by the Parties;

(c) the Service Levels set out in this Agreement, as may be amended from time to time
through the Change Order Process in accordance with this Agreement, are intended to be
baseline performance standards and levels for the delivery and performance of the
Services;
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(d) during the Term, IBM shall use reasonable commercial efforts to identify actions and
opportunities to improve or increase the Achieved Service Levels, on an ongoing basis,
including monitoring and evaluating changes and trends in the industry and monitoring
and evaluating new and available technologies and service delivery processes and
strategies that are applicable to the Services; :

(e) during the Term, IBM shall use reasonable commercial efforts to improve the Achieved
Service Levels, on an ongoing basis, in a manner consistent with the terms and intent of
this Agreement, acting reasonably and taking into account the cost as compared to the
benefit of such improvements; and

® any improvements in Achieved Services Levels or performance standards and levels
achieved by IBM, whether or not as part of any progressive improvement requirements
contemplated in this Agreement, will not result in an increase in thé Charges payable
under this Agreement unless otherwise agreed to by the Province in writing.

6.2 Interim Service Level Targets.

Effective as of the Commencement Date and for a period of twenty-four (24) months after the
Commencement Date (the “Interim Service Level Period”), IBM shall use reasonable efforts to perform
the Services at or above the performance standard and level of the Interim Service Level Targets as set
forth in Schedule D (Service Levels). IBM shall measure its Service Level performance during the
Interim Service Level Period for monitoring purposes using the Province’s measuring and monitoring
tools and processes in effect as of the Commencement Date until the IBM service level measuring and
monitoring tools have been implemented and are operational, which shall be no later than twenty-four
(24) months after the Commencement Date. For greater clarity, the Parties acknowledge and agree that if
IBM fails to meet any one or more Service Level Requirements, Service Level Objectives or Interim
Service Level Targets during the Interim Service Level Period, the Province shall not be entitled to
Service Level Credits or to terminate the Agreement for Chronic Failure.

6.3 Monitoring.
From and after the Interim Service Level Period, IBM shall establish and maintain in place, at all times,
the tools and processes necessary to monitor and evaluate the achievement of the Service Levels on a
monthly basis, in order to permit IBM to satisfy its reporting obligations under Schedule S (Reporting) to
this Agreement. The Province acknowledges that, as of the Effective Date, the reporting obligations under
Schedule S (Reporting) to this Agreement are sufficient to allow it to:

(a) evaluate Achieved Service Levels;

(b) satisfy its reporting obligations;

(c) respond to enquires from the Client Ministries or the Province customers in respect of
IBM’s performance of the Services; and

(d) confirm and verify Achieved Service Levels in respect of any Service Level from time to
time upon reasonable notice.
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6.4 Reports of Achieved Service Levels.

Without limiting the application of Section 6.3 (Monitoring), beginning no later than the second month
after completion of the Interim Service Level Period and monthly thereafter, IBM shall prepare and
deliver to the Province standard reports summarizing IBM’s performance during the previous month
against the Service Level Requirements and the Service Level Objectives, in such form and content as set
out in Schedule S (Reporting), or such other form and content as the Parties may agree through the
Governance Process, and shall make such reports available to the Province by the tenth (10) Business Day
after the end of each month or as otherwise agreed by the Parties through the Governance Process.

6.5 Reports of Service Level Failures.

The Reports referred to in Section 6.4 (Reports of Achieved Service Levels) above shall identify each
failure to meet a Service Level of which IBM is aware in respect of the provision of a Service. IBM shall
provide reasonable detail as to such failure in order to allow the Parties to evaluate the remedies available
as a result of such failure, and for the Province to communicate with or respond to the applicable Client
Ministry in respect of such failure, to cooperate to rectify and remediate the cause of such failure, and to
prevent similar failures in the future. Such reports shall include a description of the measures taken or
planned to be taken by IBM to rectify and remedy each failure to meet a Service Level (including the
timelines in which such measures were or will be taken).

6.6 Problem Alert and Escalation Procedures.

From and after the Commencement Date, IBM shall develop, implement, maintain and comply with
problem alert, escalation, and management procedures mutually agreed upon by the Parties from time to
time (acting reasonably) through the Governance Process and having consideration for the provisions of
Schedule B14 (Common Services) (the “Problem Alert and Escalation Procedures”). In the event that
IBM becomes aware of any event, occurrence, error, deficiency, defect, interruption, malfunction or other -
similar matter with respect to the Services, or any other or service provided by a Subcontractor or any
other Person which is related to or otherwise impacts the Services, and which IBM reasonably believes
could have a material adverse effect on the delivery of the Services (a “Problem™), then IBM shall
promptly notify the Province through the Joint Program Office of such Problem.

6.7 Problem Management and Root Cause Analysis.

In the event of a Problem, IBM shall treat the Problem as a priority, shall work diligently to avert or
minimize any adverse effect that the Problem may have on the performance of the Services at the Service
Levels. Upon the occurrence of any Problem, IBM shall perform a root cause analysis in respect thereof
as soon as practicable, for purposes of identifying the cause of such Problem, and in order to assist IBM
in developing and implementing a proposal for correcting the Problem and implementing improved
processes to detect and avoid similar Problems in the future. IBM will correct Problems and shall use all
reasonable efforts to minimize reoccurrence of Problems for which IBM is responsible. The Province
agrees to correct and use all reasonable efforts to minimize problems for which the Province is
responsible and that prevent IBM from meeting the Service Levels.

6.8 Service Level Classifications.

All Service Level Requirements shall be designated as Level A, B or C. As of the Effective Date, the
Performance Measure for each Service Level Requirement is set forth in Schedule D (Service Levels).
IBM acknowledges that the Province shall propose appropriate Service Level designations for any new
Service Level Requirements added at any time during the Term which shall be reviewed by the Parties
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through the Joint Program Office and implemented in accordance with the Change Order Process. The
Joint Program Office shall also determine, and may from time to time modify if appropriate, the
mechanism for determining the designation that should be given to a new Service Level Requirement.

6.9 Chronic Failure.
A “Chronic Failure” shall be deemed to occur in any of the fdllowing circumstances:

(a) Level A Service Level Failure: failure of the same Level A Service Level Requirement
for three (3) consecutive months or failure of the same Level A Service Level
Requirement that occurs four (4) or more times in any twelve (12) month period,;

(b) Level B Service Level Failure: failure of the same Level B Service Level Requirement
for four (4) consecutive months or failure of the same Level B Service Level
Requirement that occurs five (5) or more times in any twelve (12) month period; or

(c) Level C Service Level Failure: failure of the same Level C Service Level Requirement
for six (6) consecutive months or failure of the same Level C Service Level Requirement
that occurs seven (7) or more times in any twelve (12) month period.

In the event of a Chronic Failure under this Section 6.9 (Chronic Failure) the Province shall have the
right, in its discretion, to terminate the Agreement without liability for any payment to IBM or its
Subcontractors, relating to, in connection with or arising out of the Province’s termination of this
Agreement for Chronic Failure, other than payment for Termination Services as set out in Article 19
(Termination Services). For certainty, the foregoing right of termination shall be the Province’s sole and
exclusive remedy for Chronic Failure.

6.10 Remediation Plan.

IBM agrees that in addition to the obligations otherwise set forth in this Article 6 (Service Levels) it shall
promptly prepare a remediation plan (the “Remediation Plan”) and deliver the same to the Province in
any of the following circumstances:

(a) Level A Service Levels: a failure of a Level A Service Level Requirement occurs;

) Level B Service Levels: failure of the same Level B Service Level Requirement for two
(2) consecutive months or failure of the same Level B Service Level Requirement that
occurs three (3) or more times in any twelve (12) months period; or

(©) Level C Service Levels: failure of the same Level C Service Level Requirement for three
(3) consecutive months or failure of the same Level C Service Level Requirement that
occurs four (4) or more times in any twelve (12) month period.

6.11  Service Level Credits.

IBM acknowledges that should it fail to achieve a Service Level Requirement, the Province may be
damaged by such failure. Because the precise amount of such damages, if any, would be difficult, in most
cases, to ascertain, IBM agrees that in the event of such failure the Province will, in lieu of all other
remedies available to the Province, receive a service level credit (“Service Level Credit”) against any
amounts owing to IBM under this Agreement, as its sole and exclusive remedy with respect to the failure
for which the Service Level Credits are payable, in accordance with this Section as follows:
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(2)

(b)

(©)

(d)

©

®
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IBM’s failure to meet any Service Level Requirements shall not entitle the Province to
any Service Level Credits unless such failure occurs after the Interim Service Level
Period;

for clarity, Service Level Credits may only be earned in the event of a failure by IBM to
meet a Service Level Requirement not a Service Level Objective;

the monthly maximum Service Level Credits to which the Province shall be entitled shall
not exceed five percent (5%) of the Base Monthly Fees (the “At Risk Amount”) for the
month in which such Service Level Requirement failure occurred,;

the Province has attached weightings to the Service Level Requirements. The Parties
may mutually agree to redistribute the weightings attached to the Service Level
Requirements, provided that the aggregate weightings may not exceed two hundred and
thirty percentage (230%) points; ‘

if IBM fails to meet any Service Level Requirement in any given month, then subject to
paragraphs 6.11(g) and 6.11(h) of this Section, the Province shall earn a Service Level
Credit in respect of such missed Service Level Requirement equal to the product of:

) the weighting attached to the missed Service Level Requirement, and
(i) =~ the At Risk Amount.

If IBM fails to meet more than one Service Level Requirement in a given month, the
Province shall earn the sum of the number of Service Level Credits corresponding to the
number of failed Service Level Requirements, provided that the Province may not eam
more than the At Risk Amount in Service Level Credits in any month;

IBM shall be entitled to earn credits for each Service Level Requirement where IBM
meets or exceeds that same Service Level Requirement in a period of six (6) consecutive
months (“Banked Credits” and each a “Banked Credit™), to be applied by IBM to offset
Service Level Credits for that same Service Level Requirement as set out in
Subsection (g) of this Section. Banked Credits shall be earned as follows:

) if IBM meets or exceeds the same Service Level Requirement for any six
consecutive months (the “Banked Credit Period”) IBM shall earn one IBM
Service Level Credit for that Service Level Requirement;

(i1) calculation of the Banked Credit Period shall begin for each Service Level
Requirement in the eighteenth month after the Commencement Date;

(iii)  upon méeting or exceeding the same Service Level Requirement for six (6)
consecutive months and earning a Banked Credit for that Service Level
Requirement, calculation of the Banked Credit Period shall begin again;

(ivy in tlie.\ev_\cnt IBM should fail to meet a Service Level Requirement in any month,

calculation of the Banked Credit Period for that Service Level Requirement shall
begin again;
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(g)

(h)

(@)

0)

) IBM may accumulate up to a maximum of three (3) Banked Credits for each
Service Level Requirement at any given time. Upon accumulating three (3)
Banked Credits for any Service Level Requirement, IBM shall not earn any
further Banked Credits for that Service Level Requirement until such time as one
or more of accumulated Banked Credits is utilized. IBM may thereupon earn
further Banked Credits, up to the maximum of three (3), as set out in
Subsection (i) above.

if IBM fails to meet any Service Level Requirement in any given month entitling the
Province to a Service Level Credit, then IBM may apply a Banked Credit for the same
Service Level Requirement, if any, against such Service Level Credit, in accordance with
paragraph (h) below;

if IBM has accumulated Banked Credits for a particular Service Level Requirement, then
notwithstanding that the Province has earned a Service Level Credit in respect of such
Service Level Requirement in any given month, IBM shall be released from the
obligation to pay the Service Level Credit by setting off a Banked Credit against a
Service Level Credit for such Service Requirement; provided that IBM shall not be
entitled to apply a Banked Credit against a Service Level Credit, for any one Service
Level Requirement, in two (2) consecutive months;

upon the occurrence of a single problem that causes a failure in multiple Service Level
Requirements, the Province may only earn one (1) Service Level Credit in respect of one
(and not all) of such affected Service Level Requirements, which Service Level Credit
shall be selected and by the Province in its sole discretion; and

within thirty (30) days after the end of each month, the Parties shall make all necessary
adjustments to the Service Level Credits as contemplated in Subsection 6.11(h) (Service
Level Credits) above, and any Service Level Credits remaining after such adjustment
shall be set-off against Charges in accordance with Section 12.6 (Rectification and Set-

of.

Notwithstanding the foregoing, and for greater certainty, IBM shall use all reasonable efforts to meet all

Service Levels,

whether or not such Service Levels constitute a Service Level Requirement to which

Service Level Credits apply.

6.12  Relief.

IBM will be relieved of responsibility for meeting any Service Levels and for any associated Service
Level Credits or other remedies:

(2)

(b)

VANO1: 2017039v11

to the extent affected by problems caused by the actions or inaction of the Province or the
Client Ministries, third-party vendors (excluding the Subcontractors) and suppliers, the
Province’s prioritization of available resources or refusal to implement a Change Order
necessary to meet Service Levels, or circumstances that constitute a Force Majeure
Event.

where, in any month, the relevant Baseline has been exceeded in such month, provided
that, if the Parties agree that a Baseline has been exceeded as a result of an extraordinary
event, the period of time affected by the extraordinary event shall be excluded from the
calculation of such Service Level Attainment.
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6.13  Joint Review of Service Levels.

The Parties acknowledge that the Service Levels are intended to be comprehensive, however, it is the
intention of the Parties that during the Term the Parties may agree to different or additional Service
Levels in respect of any of the Services. Accordingly, on an annual basis during the Term, and pursuant
to the Governance Process, the Parties shall jointly review: :

(a) the then-current Service Levels;

(b) generally available information indicating industry-wide improvements in delchry of
substantially similar services (including any available service level information in the
Benchmarker’s report commissioned in accordance with Article 9 (Benchmarking); and

(© improved performance capabilities, including those associated with advances in
technology and methods used to provide the Services.

On the basis of such review, the Parties shall discuss and agree upon whether any of the Service Levels
- shall be adjusted. In determining whether an adjustment under this Section 6.13 (Joint Review of Service
Levels) is warranted, the Parties shall take into consideration the relationship between the existing Service
‘Level Requirements and the remedies for failure to obtain such Service Level Requirements as set forth in
this Agreement as of the Effective Date. Any such adjustment shall be subject to the mutual agreement of
the Parties in accordance with the Governance Process and as documented by a Change Order.

6.14 Customer Satisfaction.

IBM shall cooperate with the Province to obtain information concerning the levels of client satisfaction
with the Services, including the following:

(a) assisting the Province to survey Ministries as to their level of satlsfactlon with the
-performance of the Services; and

(b)  tracking customer complaints received through the Weekly Electronic Survey as
described in Schedule D (Service Levels), as well as assisting the Province with the
response to and handling of such complaints.

Customer satisfaction surveys shall be conducted annually, unless the Parties mutually agree otherwise in
writing. The results of any customer satisfaction surveys shall be reviewed by the Parties through the
- Joint Program Office. If the results of the survey indicate a decrease in the level of customer satisfaction,
then within two (2) months of receipt of the survey results, IBM shall design and propose a remedial plan
(in consultation with the Province through the Governance Process) to increase customer satisfaction of
the applicable Ministries. IBM shall implement the same in accordance with the Change Order Process.

ARTICLE 7 - BUSINESS CONTINUITY AND RECOVERY

7.1 Acknowledgement.

For purposes of this Article 7 (Business Continuity and Recovery), the Province and IBM recognize the
importance of recovering Services as quickly as reasonably possible in the event of a service disruption.
The Province has not provided IBM with a comprehensive plan for recovering the services in the event of
a service disruption. During the period from and after the Commencement Date, in the event of a
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disruption in the continuity of the Services, as a result of a disaster or otherwise, then IBM shall use
commercially reasonable efforts to recover the Services.

7.2 Services Recovery Management.

In accordance with Schedule X (Services Recovery), IBM shall develop a services recovery plan and
maintain such services recovery plan for the Services (the “IBM Services Recovery Plan”). Promptly
upon completion, IBM shall provide a copy of IBM Services Recovery Plan to the Province for its
review. If the Province identifies additional requirements for Services recovery planning over and above
the standard IBM Services Recovery Plan, whether required for the Province generally or for a particular
Client Ministry, they shall be identified through the Governance Process and, if agreed, implemented
through the Change Order Process.

7.3 Roles and Responsibilities.

After completion of the IBM Services Recovery Plan, the roles and responsibilities of the Parties in
respect of the business continuity planning for the Services shall be as follows:

)] the roles and responsibilities of the Province are as follows:
1) to lead the Client Ministry’s business continuity and services recovery planning,

(11) to provide Province services recovery standards and templates to IBM if and to
the extent that the Province requires that IBM use or follow the same, which shall
be implemented through the Change Order Process,

(iii)  to provide business continuity planning for any services or functions retained by
the Province relating to the Services,

(iv)  to communicate with Client Ministries with respect to the integration and
co-ordination of the Client Ministries’ service recovery planning and the IBM
Services Recovery Plan,

W) to notify IBM in the event of the declaration of a Disaster that may require the
resulting activation of the IBM Services Recovery Plan, and

(vi) to communicate requested changes to Recovery Time Objectives in respect of the
IBM Services Recovery Plan, for consideration in consultation with IBM through
the Governance Process as set out in Section 7.4 (Recovery Time Objectives); and

(b) the roles and responsibilities of IBM are as follows:
@ to assess the requirements of the Ministry policy in accordance with Schedule X
(Services Recovery), provided that any changes to Ministry policy shall be

implemented in accordance with the Change Order Process,

(i) to ensure that its Subcontractors are able to meet the requirements of the IBM
Services Recovery Plan to the extent applicable to them,

(iii)  to notify the Province (through the Joint Program Office) in the event of a
Disaster and the resulting activation of the IBM Services Recovery Plan, and
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@iv) to ensure the preparedness and ability of IBM to execute, the IBM Services
Recovery Plan.

7.4 Recovery Time Objectives.

The Recovery Time Objectives for the IBM Services Recovery Plan for the Services shall be as set forth
in Exhibit A to Schedule X (Services Recovery). In each Contract Year, the Parties shall review the
Recovery Time Objectives for the IBM Services Recovery Plan, and may, subject to mutual agreement,
revise the Recovery Time Objectives through the Change Order Process. Any revisions so agreed to shall
thereafter be deemed to form part of the IBM Services Recovery Plan. Notwithstanding that the Parties
have identified specific Recovery Time Objectives, IBM shall use reasonable commercial efforts to
ensure that all Service interruptions are resolved as promptly as possible in the circumstances.

7.5 Testing of IBM Services Recovery Plan.

The testing of the IBM Services Recovery Plan shall be performed by IBM in accordance with the testing
requirements set out in the IBM Services Recovery Plan, and, if and where the IBM Services Recovery
Plan requires Province involvement, shall consist of process walkthrough and awareness training (as
opposed to full production testing) with the Province. Such testing shall include the following (to the
extent consistent with the foregoing and applicable to IBM:

() IBM shall complete a test of the IBM Ser\{ices Recovery Plan within three (3) months
following the completion of IBM Services Recovery Plan;

®) IBM shall test the IBM Services Recovery Plan at least once in each Contract Year
following the initial test described in paragraph (a) above;

(c) IBM shall complete a test of the IBM Services Recovery Plan within sixty (60) days of
implementing any material change in respect of the Services (including any material
change in the technology, processes, facilities, infrastructure or Recovery Time
Objectives), for purposes of determining the impact of such material changes to the
Services and the effectiveness of the IBM Services Recovery Plan in respect thereof;

(d) the Province shall have the right to participate in any testing of the IBM Services
‘ Recovery Plan as an observer in the testing process and to review any results of such
testing; and

(e) IBM shall prepare and submit to the Province (through the Joint Program Office) within
thirty (30) days of any testing conducted by IBM in respect of the IBM Services
Recovery Plan, a report detailing the results of such testing and listing any deficiencies in
respect thereof, together with IBM’s proposed action plan and assigned responsibilities
and timelines that shall be undertaken by IBM to address such deficiencies.

7.6 Eusiness Continnity Representative.

IBM and the Province shall each designate a “Business Continuity Representative”, to be responsible for
the updating, testing and implementing of the IBM Services Recovery Plan, to act as the liaison between
the Parties (through the Joint PrOgram Office) to ensure the integration of the IBM Services Recovery
Plan with the business continuity plans of the Province, and assume responsibility for the coordination of
recovery services as contemplated under this Article 7 (Business Continuity and Recovery), from and after
the Commencement Date. '
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7.7 Actual Disaster.

The determination as to whether a Disaster related to the Services has occurred shall be the sole
determination of the Province. In the event of a Disaster:

(a) if either Party is prevented from, or delayed in, performing any of its obligations under
- the Agreement, then the Party claiming such disruption shall promptly notify the other
Party thereof, and shall provide the other Party with a follow-up written notice within
five (5) days of such Party becoming aware of the potential disruption, non-performance
or delay, the particulars thereof including reasonable details of the nature of the event
causing the same, its expected duration and the obligations under this Agreement that will

be affected as a result thereof;

(b) the Party claiming the disruption under paragraph (a) above shall continue to provide
reasonable status updates to the other Party with respect to such disruption, on a timely
basis during the continuance of such disruption;

(c) IBM shall use all commercially reasonable efforts (including the redeployment or
reassignment of other available IBM or ISM personnel, having regard to the nature and
extent of the Disaster and its impact on the Province and other Client Ministries) to
provide delivery of the Critical Services in accordance with the Recovery Time
Objectives and use commercially reasonable efforts to restore all Services in accordance
with the IBM Services Recovery Plan;

(@ to the extent that such Disaster is not addressed or not fully addressed in the IBM
Services Recovery Plan, IBM shall use all commercially reasonable efforts to restore the
Services; '

(e) within thirty (30) days of the recovery of the Services as a result of the implementation of
the IBM Services Recovery Plan, IBM shall provide the Province (through the Joint
Program Office) with a written report detailing the reasons for the execution of the IBM
Services Recovery Plan, the steps taken by IBM in respect thereof, and any
recommendations that IBM may have with respect to improving the IBM Services
Recovery Plan (including the responsibilities and timelines referred to therein); and

® notwithstanding the foregoing, the Province shall retain the right to conduct an
Operational Audit, sign-off and confirm the full recovery of the Services following the
execution of an IBM Services Recovery Plan.

ARTICLE 8 - RELATIONSHIP MANAGEMENT AND HUMAN RESOURCES

8.1 Governance.

Forthwith upon the execution of this Agreement, the Parties shall establish a governance structure in
accordance with the governance framework described in the attached Schedule P (Governance). During
the Term, the relationship of the Parties shall be expressly governed by the provisions of this Article 8
(Relationship Management and Human Resources) and the processes and procedures set forth in, or
otherwise established by the Parties in accordance with the framework described in, the attached
Schedule P (Governance), as such schedule may be amended and supplemented by the Parties from time
to time in accordance with this Agreement.
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8.2 Power and Authority of IBM.

Except as set forth in Section 8.5 (Required Province Approval) and subject to the terms of this
Agreement, IBM shall have the power and authority to take such actions as it deems to be prudent,
necessary or advisable to perform the Services in accordance with the terms and conditions set forth in
this Agreement including, without limitation, the Services Levels.

83 Province’s Right to Issue Directives.

The Province may, from time to time, at IBM’s request or at the Province’s own initiative, issue written
directives and instructions and establish written policies and procedures relating to IBM’s performance of
or delivery of the Services (including procedures with respect to confidentiality, privacy and security), in
order to ensure that the Services performed by IBM comply with the Province policies, which shall be
implemented in accordance with the Change Order Process. The Province shall provide timely notice to
IBM of any such written directives, instructions, policies and procedures. IBM shall indicate, in writing,
its intent to act in accordance with such written directives, instructions, policies and procedures which it
has received from the Province, provided that they shall not oblige IBM to perform any Service that is
outside the scope of the services provided for under the terms of the JSRFP.

8.4 Reliance on Instructions.

In performing its obligations under this Agreement, IBM shall be entitled to rely upon any instructions,
authorizations, approvals or other information provided to IBM by the Province from time to time
through the established governance channels described in Schedule P (Governance), or such other
authorized personnel as may be specifically identified in this Agreement, or agreed by the Parties.

8.5 Required Province Approval.

IBM éhall not undertake any of the following matters without the prior approval of the Province through
the Governance Process or as may otherwise be specifically provided in this Agreement:

(a) those matters specifically identified in this Agreement as requiring the approval or other
authorization or consent of the Province; '

(b) soliciting Clients (Client Ministries/BC Broader Public Sector) for potential project
services within the scope of Services under this Agreement; or .

(©) making or agreeing to make any capital expenditure on behalf of the Province.

8.6 Key Positions.

The initial IBM Key Positions and the initial Province Key Positions, as well as the personnel assigned to
such Key Positions, are identified in the attached Schedule M (Key Positions). The Parties may, from
time to time through the Joint Program Office mutually agree to redesignate the positions that constitute
Key Positions. Recognizing the importance of executive continuity to the ongoing success of the Parties’
relationship and the performance of the Services under this Agreement, the Parties shall use all reasonable
efforts to minimize turnover of personnel in their respective Key Positions in order to maintain continuity
with respect thereto. Furthermore, IBM shall use all reasonable efforts to ensure that there is no turnover
in the IBM Key Positions for the respective periods set forth in Schedule M (Key Positions) for each
IBM Key Position. At all times during the Term, the Parties shall ensure that their respective Key
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Positions are appropriately staffed with personnel of suitable skill, and available during such reasonable
times as may be necessary to ensure the continuous and uninterrupted provision of the Services.

8.7 Changes in Province Key Positions.

Personnel changes in respect of such Province Key Positions shall be implemented by the Province in
accordance with the following, which shall apply to the WSS LOB Executive and Delivery Manager
during the Transition Period, and to the Delivery Manager during the Term of the Agreement, and
provided that such Province Key Positions are not filled by appointments made by way of an Order-in-
Council:

(a) the Province may replace a person holding a Province Key Position or appoint a new
person to fill a vacancy caused by the resignation or other departure of a person holding a
Province Key Position, provided that:

@A) the Province provides IBM with reasonable prior written notice thereof, if
possible, and

(i) the Province provides IBM with the opportunity to consult with the Province in
respect of the hiring or appointment of a successor to a Province Key Position;

(b) in the event of an extended and unexpected absence of the incumbent in a Province Key
Position, the Province shall forthwith advise IBM of such absence and the Parties shall
consult with each other as to the appropriate steps to be taken by the Province in respect
of such absence; and

(c) any person assigned to a Province Key Position that is vacated for any reason shall be of
equal or better qualifications as the person who previously held such position, with
appropriate experience, and such person shall be suitably trained and transitioned to the
Province Key Position.

8;8 Changes in IBM Key Positions.

The Province has entered into this Agreement in reliance upon and with the expectation that the personnel
in the IBM Key Positions shall be engaged in the provision of the Services to the Province for the periods
specified in Schedule M (Key Positions), and with the expectation of reasonable continuity in the IBM
Key Positions during such periods. Accordingly, personnel changes in respect of such IBM Key
Positions shall be implemented by IBM in accordance with the following, which shall apply for the
respective periods specified in Schedule M (Key Positions) for each IBM Key Position: -

(a) IBM may replace a person holding an IBM Key Position or appoint a new person to fill a
vacancy caused by the resignation or other departure of a person holding an IBM Key
Position, provided that:

1) IBM provides the Province with reasonable prior written notice thereof, if
possible, together with relevant information regarding the background
qualifications of the person that IBM wishes to appoint in the IBM Key Position,
and such other information regarding the qualifications of such person as the
Province may reasonably request, provided all such information is consistent
with IBM personnel practices,
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(i1) IBM will provide the Province with the opportunity to interview the person that
IBM wishes to appoint or hire into the IBM Key Position prior to the final
decision being made in respect of such appointment or hire, and IBM obtains and
considers comments from, and consults with, the Province in respect of such
interview,

(iii)  IBM obtains the approval of the Province, acting reasonably, in respect of any
candidate that will replace an incumbent in an IBM Key Position, and

(iv)  IBM will maintain a succession plan or process for the replacement of the
personnel performing roles equivalent to the IBM Key Position, which
succession plan or process shall include a job description for the IBM Key
Position, the required experience and qualifications necessary in order to fulfill
the mandate of the IBM Key Position, the training and transition that will be
undertaken in respect of the successor to the IBM Key Position, and the search
procedures that will be undertaken by IBM for purposes of filling any vacancies
that may arise in an IBM Key Position; '

(b) in the event of an extended and unexpected absence of the incumbent in an IBM Key
Position, IBM shall forthwith advise the Province of such absence and the Parties shall
consult with each other as to the appropriate steps to be taken by IBM in respect of such
absence; and

(c) any person assigned to an IBM Key Position that is vacated for any reason shall be of
equal or better qualifications and experience as the person who previously held such
position, with appropriate experience, and such person shall be suitably trained and
transitioned to the IBM Key Position.

8.9 IBM Key Position Failures.

At any time, and from time to time, during the Term, the Province may by written notice to IBM, declare
that an IBM Key Position has failed to satisfactorily perform the duties of such position, which notice
shall provide an explanation of such failure. The parties shall promptly discuss the concemns of the
Province in respect of such IBM Key Position, and IBM shall, as soon as possible thereafter, investigate
the matter and provide the Province with IBM’s recommended course of action in respect thereof, which
course of action may include a removal of the incumbent in the applicable IBM Key Position. If the
Province does not agree with IBM’s recommended course of action in respect of the IBM Key Position,
then the Parties shall escalate the matter, on an expedited basis, through the Governance Process for
resolution, or such other discreet channels of communication as may be appropriate under the
circumstances, for consideration. Where the issue is not resolved through the Governance Process, then
the Province shall have the right to require IBM to remove the incumbent from the IBM Key Position. In
such event, IBM shall promptly remove the incumbent from such IBM Key Position and appoint an
alternate Person for such vacated IBM Key Position.

8.10  Training.

IBM shall ensure that all of its IBM Key Positions, Personnel and all applicable External Personnel
receive quality training courses, refresher courses and retraining programs in respect of the delivery of the
Services in accordance with the provisions of this Agreement and shall cause its Subcontractors to ensure
that the External Personnel receive appropriate training. Without limiting the generality of the foregoing,
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IBM shall ensure that training with respect to privacy and confidentiality is conducted in the manner
contemplated in Section 14.19 (Privacy Training).

8.11  General Principles Regarding Personnel.

At all times during the Term, IBM shall employ sufficient personnel of IBM, including both employees
and independent contractors of IBM (collectively, “Personnel”) and require that its Subcontractors
engage sufficient personnel (“External Personnel”) to perform the Services. The following provisions
shall apply with respect to the Personnel and the External Personnel in the course of performing the

Services:

(@

(b)

(©

@

©

®
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IBM shall be responsible for the management and supervision of, and for the acts,
omissions and performance of, its Personnel and shall ensure that its Subcontractors are
responsible for the management and supervision of, and for the acts, omissions and
performance of the External Personnel;

IBM shall ensure that the Personnel performing the Services shall:

@) possess a degree of skill and experience appropriate to the tasks to which they are
assigned and as necessary to meet the performance and Service Levels which
IBM is required to achieve,

(i1) have received appropriate training in accordance with Section 8.10 (Zraining);
and

(iii)  strictly comply with the privacy, security and confidentiality provisions set forth
in Article 14 (Privacy, Security and Confidentiality);

and IBM shall require its Subcontractors ensure that the External Personnel meet the
requirements of paragraphs (i) to (ii1) above;

where agreed by the Parties that it is appropriate and prudent to do so due to the nature of
the Service or of the Personal Information being accessed, IBM shall conduct such
background checks as agreed with respect to the applicable Personnel and shall
contractually require Subcontractors to do the same with respect to the applicable
External Personnel prior to such personnel commencing to provide such Services;

IBM shall ensure that there is a sufficient number of Personnel and shall cause its
Subcontractors to ensure that there is a sufficient number of External Personne! available
at all times during the Term to provide the Services in accordance with Service Levels
and the other terms and conditions of this Agreement;

provided that IBM meets its obligations as set out in Subsections 8.11(b) (General
Principles Regarding Personnel) and 8.11(d) (General Principles Regarding Personnel)
above, IBM may use the Personnel performing Services for the purpose of performing
services for other customers of IBM, and IBM may assign its personnel in any way it
may choose; ‘

subject to the terms of the Master Transfer Agreement, from and after the
Commencement Date, IBM shall be solely liable and responsible for (to the exclusion of
the Province) all costs, expenses, liabilities or claims, whenever incurred, relating to:
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1) salaries and other compensation payable to its Personnel,

(i) labour relations proceedings or orders, grievances, arbitration proceedings or
unsatisfied arbitration awards relating to its Personnel,

(iii)  strikes or other actions due to labour disputes involving its Personnel, and

(iv)  complaints, claims, decisions, applications, orders or prosecutions under any
employment or labour standards, occupational health and safety, workers’
compensation, pay equity, employment equity and human rights legislation
relating to its Personnel,

regardless of the time that the matter or event giving rise to any such costs, expenses,
liability or claims arises or occurs, and for greater certainty, unless provided otherwise
under the terms of the Master Transfer Agreement, none of such costs, expenses,
liabilities or claims referred to in this Subsection 8.11(f) (General Principles Regarding
Personnel) shall be subject to reimbursement by the Province to IBM;

(2) IBM shall deal with its Subcontractors in such a manner that the Province shall have no
liability resulting from the failure of the Subcontractors to meet the same responsibilities
and payment obligations as described above in Subsection 8.11(f) (General Principles
Regarding Personnel) with respect to the External Personnel, and for greater certainty,
none of such costs, expenses, liabilities or claims contemplated in this Subsection 8.11(g)
(General Principles Regarding Personnel) shall be subject to reimbursement by the
Province to IBM or to the Subcontractors; '

(h) IBM shall comply at all times with all applicable collective agreements and all applicable
employment standards, occupational health and safety, workers’ compensation, human
rights legislation, and other Applicable Laws of Canada and British Columbia relating to
its Personnel, shall cause each Subcontractor to comply with the same as applicable to the
External Personnel of such entities, and shall deal with all Subcontractors in such a
manner that the Province shall have no liability resulting from any failure of the
Subcontractors to so comply with such responsibilities and obligations with respect to the
Extemnal Personnel; and

1) except as expressly provided otherwise in this Agreement or in the Master Transfer
Agreement, IBM shall be solely liable and responsible for, to the exclusion of the
Province, all costs arising from or otherwise relating to the termination by IBM of any
Personnel and IBM shall not be reimbursed by the Province for any such costs, expenses,
claims or habilities.

8.12  Relationship with Province Clients and Stakeholders.

The Province shall be responsible for the customer relationship with the Clients Ministries within the
Province, as well as all customer relationships with the Broader Public Sector customers, with respect to
the provision of workstation support services as contemplated by this Agreement. In connection
therewith, and at the request_of the Province, IBM shall provide such support as the Province may
reasonably request with respect to managing such relationships.
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8.13  Annual Strategic Plan.

The Parties shall prepare an annual strategic plan in accordance with Schedule P (Governance).

ARTICLE 9 - BENCHMARKING

9.1 Benchmarking.

The Province may require benchmarking comparisons of the Charges for the Services and the Service
Levels to be performed by IBM with the fees for substantially similar services and service levels provided
by other top tier service providers (each, a “Benchmarking”), in which case the following shall apply:

(a) the first Benchmarking shall not be performed before April 1, 2007,

(b) the Benchmarking shall not be performed more frequently than once (1) in any two (2)
"~ consecutive Contract Years and not more than three (3) times during the Term of the

- Agreement;

(c) the third party consultant performing the Benchmarking (the “Benchmarker”) shall be
selected and engaged by the Province and IBM jointly. If the Province and IBM are not
able to agree on the selection of the Benchmarker, then the matter shall be settled in
accordance with Article 24 (Disputes);

(d) the costs of the Benchmarker shall be shared equally between the Province and IBM,;

(e) as a condition to its engagement, the Benchmarker shall:
1) perform the benchmarking services on a non-contingency-fee basis;
(i1) enter into an agreement with the Province and IBM, which agreement shall

contain the requirements set forth in this Article 9 (Benchmarking); and

(iii))  prior to performing the comparison, provide a written summary of the benchmark
methodology, meet with the Parties to review and explain such methodology, and
perform the benchmark in strict adherence thereto.

9.2 Benchmarking Cooperation.

It is the intent of the Parties that the Benchmarking be a collaborative process. In this regard, each Party
shall cooperate with reasonable requests by the Benchmarker for any information or data related to the
Agreement, including Service Levels, to the extent necessary for the Benchmarker to perform the
Benchmarking, provided, however, in no event shall IBM be required to provide the Benchmarker with
IBM cost data or data relating to other IBM customers.

9.3 Comparison to Representative Sample.

The Benchmarker shall compare the total fees, in aggregate, applicable to the Services, against the total
charges applicable to similar sérvices with respect to the selected entities in the Representative Sample as
such term is defined below. The Benchmarker shall take into consideration and account for differences in
the volume of services, scope of services, service levels, complexity of the customer/service provider
relatlonshlp, degree of standardization of the workstations, terms and conditions of the contract governing
the services, any financing provided by the service provider, service delivery and receipt location(s) and
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other relevant factors applicable to the entities comprising the Representative Sample, to normalize the
data used by the Benchmarker to perform the comparison in order to provide as accurate of a comparison
as reasonably possible. For purposes of this Section “Representative Sample” for Services shall mean a
sample of a minimum of five (5) entities proposed by the Benchmarker that shall only include customers
outsourced by top tier outsourcers in a similar geographic location with similar scope, service levels and
volume and similar complexity as the Services.

94 Benchmarker’s Report.

Each Party shall receive a copy of the Benchmarker’s report which shall be treated as Confidential
Information of each Party and shall have an opportunity to review the same and make submissions with
respect to the findings contained in the Benchmarker’s report prior to any adjustments. If the
Benchmarker’s report indicates that the Charges for the Services and Service Levels are materially
different from the average total charges for the Services and Service Levels among the Representative
Sample, then the Parties shall discuss and agree upon whether the Charges for the Services or the Service
Levels shall be adjusted. Any such adjustments shall be subject to mutual agreement of the Parties in
accordance with the Governance Process and implemented in accordance with the Change Order Process
on a prospective basis for future Services.

ARTICLE 10 - INTELLECTUAL PROPERTY AND PROPRIETARY RIGHTS

10.1 vApplication}of Sections.

Sections 10.3 to 10.11 apply only in respect of the Base Services and Included Projects, and Works and
Materials, Modifications, IP Rights, and related rights, licenses and obligations arising out of the Base
Services and Included Projects, provided that this Section 10.1 (Application of Sections) shall not limit
references to Province Intellectual Property, IBM Intellectual Property and Third Party Intellectual
Property to other than their full meaning provided for herein.

10.2  Excluded Projects.

If the Province retains IBM to perform any Excluded Projects, the Parties shall agree upon the ownership
(including IP Rights) of any Works and Materials resulting from the performance of such Excluded
Projects and any related rights, licenses and obligations pursuant to the Governance Process.

10.3  Province Intellectual Property.

The Province shall be and remain the sole and exclusive owner of all right, title and interest in and to the
Province Intellectual Property and all Modifications thereto, whether made by or on behalf of the
Province or IBM alone, jointly with each other or with any other Person, including any Province or IBM
Affiliates, Personnel, Subcontractors and External Personnel.

10.4 IBM Intellectual Property.

IBM shall be and remain the sole and exclusive owner of all right, title and interest in and to the IBM
Intellectual Property and the New Intellectual Property and, subject to Section 10.12 (Province
Modifications to Embedded IBM Intellectual Property), all Modifications thereto, whether made by or on
behalf of the Province or IBM alone, jointly with each other or with any other Person, including any
Province or IBM Affiliates, Personnel, Subcontractors and External Personnel.
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10.5  Third Party Intellectual Property.

Subject to the rights of the owner of any Third Party Intellectual Property, as between the Province and
IBM, the Province shall be and remain the sole and exclusive owner of all Modifications to Third Party
Intellectual Property licensed by the Province made by or on behalf of the Province or IBM pursuant this
Agreement, whether made by the Province or IBM alone, jointly with each other or with any other
Person, including any Province or IBM Affiliates, Personnel, Subcontractors and External Personnel.

10.6  Assignment Re: Intellectual Property.

If, notwithstanding Sections 10.3 (Province Intellectual Property), 10.4 (IBM Intellectual Property) or
10.5 (Third Party Intellectual Property), either Party (the “Assigning Party”) retains, acquires or owns
any right, title or interest, including any IP Rights, in or to anything that is to be owned by the other Party
(the “Assignee Party”) pursuant to notwithstanding Sections 10.3 (Province Intellectual Property), 10.4
(IBM Intellectual Property) or 10.5 (Third Party Intellectual Property), as applicable, (the “Assigned
Intellectual Property”), then the Assigning Party shall assign, and for no further consideration and
without any further act or formality does hereby irrevocably assign, to the Assignee Party all of the
Assigning Party’s worldwide right, title and interest in and to the Assigned Intellectual’ Property,
including all IP Rights therein, free and clear of all Liens, but subject to any licenses granted by the
Assignee Party to the Assigning Party pursuant to this Agreement. If and to the extent that the
assignment pursuant to this Section 10.6 (Assignment Re: Intellectual Property) is not effective on the
date hereof or on any future date, either generally or pursuant to the laws of any jurisdiction, then any and
all right, title and interest, including IP Rights, in and to the Assigned Intellectual Property that is
retained, acquired or owned by the Assigning Party (collectively, the “Trust Rights™), shall be held by
the Assigning Party in trust for the exclusive benefit and use of the Assignee Party, except for any
licenses granted by the Assignee Party to the Assigning Party pursuant to this Agreement, and the
Assigning Party shall execute and deliver to the Assignee Party such transfers, assignments, documents
and instruments as may be necessary to transfer and assign to the Assignee Party the Trust Rights, free
and clear of all Liens, promptly upon receipt thereof from the Assignee Party, and shall otherwise
cooperate with the Assignee Party to give effect to, record and register the Assignee Party’s ownership of
the Trust Rights.

10.7 IBM Personnel and Subcontractors.

IBM shall ensure that:

(a) all IBM Personnel and Subcontractors shall by duly executed written agreement or by
operation of law, irrevocably and unconditionally sell, assign and transfer to IBM all
right, title and interest, including all IP Rights, that they may have in or to any or all
Province Intellectual Property and all Modifications to Province Intellectual Property or
Third Party Intellectual Property licensed by the Province, such that the assignment by
IBM pursuant to Sections 10.3 (Province Intellectual Property), 10.5 (Third Party
Intellectual Property) and 10.6 (Assignment Re: Intellectual Property) includes all right,
title and interest, including all IP Rights, of the IBM Personnel and Subcontractors; and

(b) all IBM Personnel and unincorporated Subcontractors shall by duly executed written
agreement, irrgvocably waive all non-transferable rights, including moral rights, that they
have or may have in any Province Intellectual Property and any Modifications to
Province Intellectual Property or Third Party Intellectual Property licensed by the
Province in favour of IBM, its customers and their respective successors and assigns.
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IBM shall use reasonable efforts to impose upon each Subcontractor of IBM obligations equivalent to
those in this Section 10.7 (IBM Personnel and Subcontractors) in respect of the External Personnel of that
Subcontractor.

10.8 Province Personnel and Subcontractors.

(a) The Province shall do such things as necessary to ensure that the Province acquires from
the Province Personnel and Subcontractors such right, title and interest, including IP
Rights, as may be necessary for the Province to assign to IBM all right, title and interest,
including all IP Rights, in and to the IBM Intellectual Property, New Intellectual Property
or Modifications to IBM Intellectual Property or New Intellectual Property in accordance
with Sections 10.4 (IBM Intellectual Property) and 10.6 (Assignment Re: Intellectual
Property). If requested by IBM in respect of any Works and Materials created or
contributed to by Province Personnel or Subcontractors pursuant to this Agreement and
which form part of the IBM Intellectual Property, New Intellectual Property or
Modifications to IBM Intellectual Property or New Intellectual Property, the Province

-will provide IBM with a written statement of the basis on which the Province has
acquired the right, title and interest, including IP Rights, of such Province Personnel or
Subcontractors.

(b) If requested by IBM, the Province shall use reasonable efforts to obtain from any
Province Personnel, Subcontractors or External Personnel written waivers of moral rights
in respect of any Works and Materials created or contributed to by such Province
Personnel, Subcontractors or External Personnel pursuant to this Agreement and which
form part of the IBM Intellectual Property, New Intellectual Property or Modifications to
IBM Intellectual Property or New Intellectual Property.

10.9 IBM’s Use of Province Intellectual Property for Services.

Subject to this Agreement, IBM shall have the non-exclusive right during the Term, without cost or
charge but subject to any third party rights as notified by the Province to IBM, to Use the Province
Intellectual Property and to create and Use Modifications thereto, and subject to the rights of the owner
thereof to Use any Third Party Intellectual Property licensed by the Province and to create and Use
Modifications thereto, for the purpose of providing the Services pursuant to, and in accordance with, the
terms of this Agreement, and to permit IBM’s Personnel, Subcontractors and External Personnel to do so.
The foregoing does not give IBM the right, and IBM is not authorized, to permit or authorize any other
Person to Use the Province Intellectual Property, the Third Party Intellectual Property licensed by the
Province or any Modifications thereto (other than IBM Affiliates, Personnel, Subcontractors and External
Personnel who require the same for purposes of, and in connection with, the delivery of the Services to
the Province and who have agreed with IBM to be bound by the terms and conditions of this Article 10 -
(Intellectual Property and Proprietary Rights) with respect to the ownership and permitted uses of the
Province Intellectual Property, the Third Party Intellectual Property licensed by the Province and
Modifications thereto and the provisions of Article 14 (Privacy, Security and Confidentiality) with respect
to Province Confidential Information).

10.10 TBM’s Use of Modifications.
() The Province ilereby grants to IBM an irrevocable, perpetual, royalty free, fully paid-up,
non-exclusive license to Use, on an enterprise basis and without restriction or limitation

as to users (whether by number, identity or otherwise), location, authorized system or
otherwise, and with the right to grant sublicenses, all Modifications to Province
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(b)

Intellectual Property made by or on behalf of IBM pursuant this Agreement, whether
made by IBM alone, jointly with the Province or with any other Person, including any
Province or IBM Affiliates, Personnel, Subcontractors and External Personnel.

Subject to the rights of the owner of any Third Party Intellectual Property, the Province
hereby grants to IBM an irrevocable, perpetual, royalty free, fully paid-up, non-exclusive
license to Use, on an enterprise basis and without restriction or limitation as to users
(whether by number, identity or otherwise), location, authorized system or otherwise, and
with the right to grant sublicenses, all Modifications to Third Party Intellectual Property
licensed by the Province made by or on behalf of IBM pursuant this Agreement, whether
made by IBM alone, jointly with the Province or with any other Person, including any
Province or IBM Affiliates, Personnel, Subcontractors and External Personnel.

10.11 Province’s Use of Embedded IBM Intellectual Property.

(a)

(b)

(©)
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IBM hereby grants to the Province an irrevocable, perpetual, royalty free, fully paid-up,
non-exclusive license to Use, for the Province’s internal requirements on an enterprise
basis and without restriction or limitation as to users (whether by number, identity or
otherwise), location, authorized system or otherwise, the Embedded IBM Intellectual
Property, but only as part of, and not separate or apart from, the Province Intellectual
Property or Modifications thereto or Modifications to Third Party Intellectual Property or
Deliverable in which any Embedded Intellectual Property was originally incorporated,
embedded, contained or otherwise included by IBM.

The license granted under this Section 10.11 (Province’s Use of Embedded IBM
Intellectual Property) does not give the Province the right, and the Province is not
authorized, to authorize third parties to Use the Embedded IBM Intellectual Property,
except that the Province may authorize its subcontractors, agents or. representatives,
including the Alternate Service Provider, to Use the Embedded IBM Intellectual Property
(i) but only as part of, and not separate or apart from, the Province Intellectual Property
or Modifications thereto or Modifications to Third Party Intellectual Property or
Deliverable in which any Embedded Intellectual Property was originally incorporated,
embedded, contained or otherwise included by IBM; and (ii) only in connection with the
Province’s internal requirements, and the Province may exercise its rights under this
Section 10.11 (Province's Use of Embedded IBM Intellectual Property) for the benefit of,
and may sublicense its rights under this Section 10.11 (Province’s Use of Embedded IBM
Intellectual Property) to, members of the Broader Public Sector who are or were at the
time of expiry or termination of this Agreement receiving Services under this Agreement
and who have agreed with the Province to be bound by the terms and conditions of this
Article 10 (Intellectual Property and Proprietary Rights) with respect to the ownership
and permitted uses of the IBM Intellectual Property, the New Intellectual Property and
Modifications thereto and the provisions of Article 14 (Privacy, Security and
Confidentiality) with respect to IBM Confidential Information.

IBM shall not rely upon any IP Rights of IBM that are not included in Embedded IBM
Intellectual Property to prevent or restrict the exercise by the Province of any of the rights
granted to the,Province pursuant to this Section 10.11 (Province's Use of Embedded IBM
Intellectual Property) in respect of the Embedded IBM Intellectual Property.
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10.12 Province Modifications to Embedded IBM Intellectual Property.

The Province shall own all right, title and interest, including IP Rights, in and to all Modifications to the
Embedded IBM Intellectual Property made subsequent to the termination or expiry of this Agreement by
or on behalf of the Province, the Alternate Service Provider, the Broader Public Sector and their
respective contractors, subcontractors, agents and representatives, and the provisions of Section 10.6
(Assignment Re: Intellectual Property) shall apply, mutatis mutandis, in respect of the Province’s
ownership thereof. This Section 10.12 (Province Modifications to Embedded IBM Intellectual Property)
shall not apply to any Modifications to Embedded IBM Intellectual Property made by or on behalf of
IBM or any IBM Affiliate pursuant to any separate agreement between the Province and IBM or that IBM
Affiliate and ownership of any such Modifications shall be determined in accordance with the terms of
that separate agreement.

10.13 Province’s Use of IBM Software.

The Province’s rights and licenses in respect of any IBM Software shall be determined pursuant to the
applicable software license agreement between IBM and the Province with respect to that IBM Software.
Nothing in this Agreement shall be construed so as to grant the Province any rights in IBM Software.
The termination or expiry of this Agreement shall not result in the termination or expiry of any software
license agreement between IBM and the Province with respect to any IBM Software, and each such
agreement shall expire or terminate only in accordance with its terms.

10.14 Post-Termination Maintenance and Support.

Subsequent to termination or expiry of this Agreement, IBM will provide to the Province or its designee,
including the Alternate Service Provider, any maintenance and support services that IBM provides to its
customers generally in respect of the Embedded IBM Intellectual Property and IBM Software retained
and Used by the Province pursuant to Sections 10.11 (Province’s Use of Embedded IBM Intellectual
Property) and 10.13 (Province’s Use of IBM Software), provided the maintenance and support services
are provided for and relate to the version of Embedded IBM Intellectual Property retained and Used by
the Province, on IBM’s normal commercial terms and rates for such maintenance and support services.

10.15 Third Party Intellectual Property.

IBM will not incorporate, embed, contain or otherwise include in any Province Intellectual Property or
Modifications thereto, or in any Modifications to Third Party Intellectual Property licensed by the
Province, or in any Deliverable, any Third Party Intellectual Property unless IBM has obtained and
assigned to the Province a license in respect of such Third Party Intellectual Property on such terms and
conditions as have been approved by the Province, in its discretion, prior to such provision, delivery,
incorporation, embedding, containing or inclusion of that Third Party Intellectual Property.

10.16 Reservation of Rights.

Except as expressly set out herein, neither the Province in respect of the Province Intellectual Property or
any Modifications thereto or any Third Party Intellectual Property licensed by the Province or any
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