MAY 28, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition s.22

Introduction

On March 3, 2011, a peace officer served you with a Notice of Driving Prohibition. You applied
to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition if |
am satisfied that you were a driver within the meaning of section 215.41(1) of the Act, and that
the approved screening device (ASD) registered a "fail”.

| must revoke your driving prohibition if | am satisfied that you were not a driver within the
meaning of section 215.41(1), or that the ASD did not register a “fail”.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Preliminary Matters

Records at this office confirm that full disclosure of the police documents was sent to your
lawyer, Chris Massey, prior to your hearing. | have proceeded with this review based on that
confirmation.

Issues

There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?

2. Did the ASD register a "fail”?

Facts, Evidence and Analysis

Were you are driver within the meaning of section 215.41(1) of the Act?

Having carefully considered all of the evidence before me, | am not satisfied that you were a
driver within the meaning of section 215.41(1) of the Act.

Having made this finding | do not have to consider anything further.
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Decision

Based on the evidence, | am not satisfied that you were a driver as defined under s. 215.41(1)
of the Act. | thereby revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

Records show that your vehicle was impounded and has since been released. Upon receipt of
proof of payment, the Superintendent of Motor Vehicles will pay the towing and storage costs up
to and including April 3, 2011, the date the vehicle was eligible for release. Original receipts
and invoices with proof of payment must be submitted for reimbursement. You must also
enclose a copy of this letter to ensure the correct charges are refunded to you. You may send
your invoice to the Superintendent of Motor Vehicles at the address noted below.

s.15
Adjudicator

cc: Chris Massey
(250) 920-0177
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May 23, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22

Introduction

On May 7, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”)
being not less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”)

e you were advised of your right to request a second analysis;

e if requested, it was provided and performed with a different approved screening device
("ASD”);

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters
Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Jennifer Currie. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
o Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
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s.22

Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed with a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having considered all of the evidence before me, | find there is one issue that is determinative
of my decision in this review.

Were the ASDs reliable?

In the Report to Superintendent (“RTS”), the officer reported that you provided breath samples
into ASDs with serial numbers 0775538 and 0775539, respectively.

The Certificates of A Qualified ASD Calibrator (“Certificates”) attached are for serial numbers
077538 and 077539, respectively. | agree with Ms. Currie that | cannot reasonably conclude that
the ASDs referred to in the Certificates are the same ones the officer reported in the RTS as
having used. Accordingly, | cannot be satisfied that the ASDs were reliable.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 23, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

Cc: Jennifer Currie
Fax: 604.590.5626
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May 14, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 20, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

= you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
Records at this office confirm that your legal counsel, Jack Harris, received full disclosure of the
documents before me. At the start of the oral hearing Mr. Harris acknowledged that he had
received disclosure. | have proceeded with the review based on this confirmation.
Issues

= Were you a driver within the meaning of section 215.41(1) of the Act?

= Did you fail or refuse to comply with an ASD demand?
= |f you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis

Did you fail or refuse to comply with an ASD demand?

The issue of whether you failed or refused to comply with a demand is twofold. First, the
evidence must establish that an officer made a demand on you pursuant to section 254 of the
Criminal Code. Second, the evidence must establish that you failed or refused to comply with
the demand.

In reviewing the evidence in its totality, | am not satisfied that Officer Hunt provided evidence
sufficient to establish that your failure or refusal to provide a breath sample was clear and
unequivocal.

Having made this finding, there is no need to address the other issues in this review.
Decision

Based on the evidence before me, | am not satisfied that on April 20, 2013, you failed or refused
to comply with an ASD demand. | therefore revoke your driving prohibition and monetary
penalty as required by s. 215.5(4) of the Act. As a result, the prohibition has been removed
from your driving record and you may resume driving once you have obtained a driver's licence
from the Insurance Corporation of British Columbia.

The vehicle impoundment is also revoked. The owner may go directly to the place that their
vehicle was impounded for the immediate release of the vehicle. The Superintendent of Motor
Vehicles will pay towing and storage costs up to and including May 14, 2013. The owner is
responsible for any storage costs beyond that date. The owner should also know that if this
vehicle is not retrieved within 30 days of the expiry of the impoundment, the impound lot may
take steps to dispose of the vehicle.

Adjudicator s.15

pc: Jack Harris via fax
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MAY 2, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) S.22
Introduction

On April 13, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”)
being not less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);
you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
(‘ASD")

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Issues
The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed your submission and those of your lawyer, Colby Johnson, | find there is one
determinative issue in this review.

Was the ASD reliable?

There is no evidence before me to substantiate a 90-day driving prohibition. Having made this
finding, | do not need to consider any other issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 2, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc. Colby Johnson
250-868-3080 (fax)
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MAY 27, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 8, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”)
being not less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;

e if requested, it was provided and performed with a different approved screening device
(‘ASD");

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

At the beginning of the hearing you confirmed that you had received all of the disclosure
documents before me. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
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Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed the evidence of Constable Ehrentraut and your statements from the oral
hearing, | find there is one determinative issue in this review.

Was the ASD reliable?

In the Report to Superintendent (the “RTS”), Constable Ehrentraut indicated that you provided a
breath sample into an ASD with serial number 072950. However, the officer did not provide a
Certificate of a Qualified ASD Calibrator regarding this ASD. Accordingly, there is no evidence
before me regarding the calibration of the ASD used to administer your first ASD test. As a
result, | cannot be satisfied that the first ASD was reliable. Having made this finding, | do not
need to consider other issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 27, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
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MAY 9, 2013

sS.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 21, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”)
being not less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);
you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
(‘ASD")

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

At the beginning of the hearing your lawyer, Sarah Leamon, confirmed that she had received all
of the disclosure documents before me. | proceeded with the review based on that
confirmation.
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Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed the evidence of Constable Moe and your lawyer’s submissions, | find there is
one determinative issue in this review.

Was the ASD reliable?

In the Report to Superintendent (the “RTS”), Constable Moe indicated that you provided a
breath sample into an ASD with serial number 087153 on April 21, 2013. The officer also
provided a Certificate of Qualified ASD Calibrator (the “Certificate”), regarding an ASD with this
serial number. According to the Certificate, this ASD was past the service expiry date. |,
therefore, | cannot be satisfied that the ASD was reliable. Having made this finding, | do not
need to consider other issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc. Sarah Leamon
604-370-2505 (fax)
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May 23, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 10, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

In reviewing the evidence before me, | find that the police failed to provide sufficient evidence to
support the allegation on the Notice.

Having made this finding, there is no need to address the other issues in this review.
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Decision

| revoke your driving prohibition, monetary penalty, and vehicle impoundment as required by s.
215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 23, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

_

Adjudicator

cc. Jeremy Carr
fax: 250-388-7327
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May 16, 2013

Driver’s Licence # s.22
s.22

REVIEW DECISION Immediate Roadside Prohibition s.22

Introduction

On April 27, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “fail” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”)

e you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different approved screening device
("ASD");

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was faxed to your
lawyer on May 3, 2013. | have proceeded with the review based on this confirmation.

Some of the grounds on which you applied for this review are not applicable to your situation
because the officer alleged that you were being prohibited from driving because an ASD test resulted
in a “fail”. Therefore, | will consider all of the grounds available to you in this review that are
appropriate to those circumstances.
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Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “WARN”, and was it as a result of your BAC exceeding 50 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed with a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
Since there is one issue that is determinative in this review, | have only addressed that issue.

Were you a driver within the meaning of section 215.41(1) of the Act?

In determining this issue, | have considered whether you had the intent to drive. Even if | accept that
you did not intend to drive when you entered the vehicle, | must determine whether there was a risk
that you would change your mind, and decide to drive. After considering your submission and
considering the factors, | find that the risk that you would change your mind and decide to drive is
low. Consequently, | am not satisfied that you were you a driver within the meaning of section
215.41(1) of the Act?

Having made this finding, there is no need to consider the other issues in this review.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is impounded
for the immediate release of your vehicle. The Superintendent of Motor Vehicles will pay towing and
storage costs up to and including May 16, 2013. You are responsible for any storage costs beyond
that date. You should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

pc: JESSE GELBER, Lawyer, via fax 250-368-9401
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May 21, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 28, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of all the documents before me was provided to
your lawyer Nathan Bauder. | have proceeded with this review based on that confirmation.
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Issues

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

If requested, was the second analysis provided by the officer and performed using a
different ASD?

Was the Notice served on the basis of the lower analysis result?

e Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

Having reviewed of all of the evidence before me, | am not satisfied that you were a driver within
the meaning of section 215.41(1) of the Act, at the time in question.

Having made this finding, there is no need to consider the other issues in this review.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence. Please note that this decision does not change any
other prohibitions from driving or licensing requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 22, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

__

Adjudicator

CC: Nathan Bauder
Fax: 250-774-2158
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May 28, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 9, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office indicate that disclosure documents were provided to your lawyer, Keven
Schecter. | have proceeded with the hearing based on this confirmation.
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Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Were the ASDs reliable?

Facts, Evidence and Analysis
There is one issue that is determinative of my decision in this review.

Was your BAC less than 80 mg% even though the ASDs registered a “FAIL"?

The Superintendent’s Report on Approved Screening Devices (ASDs) (the “Superintendent’s
Report”), indicates that breath samples are taken at least 15 minutes after the last drink was
consumed to allow for elimination of mouth alcohol.

Having reviewed the evidence before me, because of the possibility of a falsely elevated result
from mouth alcohol prior to the ASD test, | am not satisfied that your BAC was at least 80 mg%.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 28, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc. Keven Schecter
fax: 250.344.7374
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May 31, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 18, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Kyla Lee. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on the evidence before me, | am not satisfied that you were a driver within the meaning
of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc: Kyla Lee
Fax: 604-685-8308
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May 2, 2013

Driver’'s Licence # s.22
sS.22

REVIEW DECISION Immediate Roadside Prohibition (IRP)- s.22

Introduction

On April 13, 2013 a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and
| am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act requires me to confirm your prohibition, along with the
corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

e you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Motor Vehicle Act requires me to revoke your prohibition, cancel the
monetary penalty, and revoke any corresponding vehicle impoundment if | am not satisfied of
any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Some of the grounds on which you applied for this review are not applicable to your situation
because the officer alleged that you were being prohibited from driving because you failed or
refused to comply with a demand to provide a sample of breath. Therefore, | will consider all of
the grounds available to you in this review that are appropriate to those circumstances.

At the beginning of the hearing your lawyer confirmed that he had received all of the disclosure
documents before me. | have proceeded with the review based on that confirmation.
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Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?

e Did you fail or refuse to comply with an ASD demand?

o If you failed or refused to comply with the demand, did you have a reasonable excuse?
Facts, Evidence and Analysis

As it is determinative of this review, | will only address the following issue:

Did you have a reasonable excuse to fail or refuse to comply with a breath demand?

In the officer’s occurrence report he reports that you stated you were having an 5.22
He reports that you bent over with your face towards the ground. The officer reports that you
appeared to be faking an s.22 to avoid providing a breath sample.

You lawyer submits that you had a reasonable excuse to fail or refuse to comply with a breath

demand due to your medical condition. You submit that you have suffered from a s.22
You submit that the police lights startled you and you
began to feel anxious. You submit that you have been s.22
You state that in 2011 you began to see s.22
You have provided a s.22

After considering the evidence before me, | place more weight on the evidence from you and
s.22 and | am satisfied that you had a reasonable excuse to fail or refuse to comply
with a breath demand.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.
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You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including April 30, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator

Pc: JAMES BUTLER, Lawyer, via fax 604-739-9888

25
JAG-2013-01076



MAY 8, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 8, 2013 a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this written review, | must consider all relevant information provided
to me.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?
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Facts, Evidence and Analysis
I will only address one issue as it is determinative of this review.

Was the ASD reliable?

The officer’s evidence is that you provided a sample of your breath for analysis in an ASD with
the serial number 038141.

No Certificate of a Qualified ASD Calibrator for this ASD has been provided. There is no
evidence to allow me to determine if the ASD was reliable.

| am not satisfied that the ASD was reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator
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May 29, 2013

sS.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 17, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Jeremy Carr. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on the evidence before me, | am not satisfied that you were a driver within the meaning
of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including May 29, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc: Jeremy Carr
Fax: 250-388-7327
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May 17, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) sS.22
Introduction

On April 27, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
Mr. Hemphill. | have proceeded with this review based on that confirmation.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following ground:

Was the ASD reliable?

In the Report to Superintendent (the “Report”), the officer indicated that you provide breath
samples into ASDs with serial numbers 054813 and 061129. The officer provided Certificates of
Qualified ASD Calibrator (the “Certificates”) for both ASDs. However, | note that for both ASDs
the service expiry date is April 25, 2013. This means that the ASDs used in your case were
passed their recommended annual service date by two days. Consequently, | am not satisfied
the first ASDs were reliable. Having made this finding, | do not need to consider the other
issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence. Please note that this decision does not change any
other prohibitions from driving or licensing requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 17, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

]

Adjudicator

cc: Tybring Hemphill
Fax: 250-655-3329
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May 16, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 4, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Jeremy Carr. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on the evidence before me, | am not satisfied that you were a driver within the meaning
of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including May 16, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc: Jeremy Carr
Fax: 250-388-7327
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May 27, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 04, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
At the beginning of the oral hearing, | confirmed with your lawyer, Sarah Leamon, that she

received full disclosure of all of the documents before me. | have proceeded with this review on
the basis of this confirmation.
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Did the ASDs register a “FAIL” as a result of your BAC exceeding 80 mg%?

In considering the evidence in its totality, | am not satisfied that it is more probable than not that
the ASDs registered a “FAIL” as a result of your BAC exceeding 80 mg%.

Having made this finding, there is no need to consider the other issues in this review.
Decision

Based on the evidence, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

The corresponding vehicle impoundment is also revoked. If you have not already done so, you
may go directly to the location where your vehicle is impounded for the immediate release of
your vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including May 27, 2013. You are responsible for any storage costs beyond that date. You
should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator

cc. Sarah Leamon
fax: 604-370-2505
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May 15, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 29, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the review, | confirmed that you had received full disclosure of the
documents before me. | have proceeded with my review based on this confirmation.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?

Were you advised of your right to a second analysis?
Was the second analysis provided by the officer and performed using a different ASD?

36
JAG-2013-01076



sS.22

o Was the Notice served on the basis of the lower analysis result?
o Were the ASDs reliable?

Facts, Evidence and Analysis
There is one issue determinative of my decision in this review.

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report To Superintendent (“RTS”), the officer reported that you were driving or in care or
control of a vehicle at 02:00 hours, on April 29, 2013. In the Narrative Text Hardcopy
(“Narrative”) the officer indicated that he responded to a report of a noisy vehicle parked in front
of a building. The officer reported that he located a parked vehicle. A person whom the officer
subsequently identified as you was behind the wheel, keys in hand with the radio playing.

You provided evidence, both in writing and by telephone that you had driven from home in
Courtenay and parked at the apartment before s.22 picked you up and took you to the

S.22 kilometers away, where you go s.22 The apartment
complex where you parked is 5.22
which you have set up for the s.22 Your intention

was for you to be transported back to the apartment after your time at the pub so you could
sleep and return home the next day.

You included a statement from s.22 , who stated that he drove you to the
s.22 He said he did not drive you back, but he understood that a man at your table was going
to drive you back.

You indicated that you ended up taking a taxi back to the apartment. You said your intention
was to go into the apartment to sleep. You indicated that you wanted to listen to music, and if
your back seats were not full of things, you would have sat in the back to listen to music before
going inside the building to sleep. You said you fell asleep by accident, as you had not intended
to fall asleep while in the vehicle.

| note that the officer reported that after your vehicle was impounded, you walked back into the
building where your vehicle had been parked. | find that the officer’s evidence on this point
corroborates your evidence that your intention was always to go into the building to sleep. As a
result | find that there was a low risk that you would change your mind and decide to drive while
it was dangerous do so.

Having reviewed the evidence before me, | am not satisfied that you were a driver within the
meaning of section 215.41(1) of the Act on April 29, 2013, at 02:00 hours, as the investigating
officer reported.

Having made this finding, | do not need to consider other issues in this review.
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Decision

| therefore revoke your driving prohibition and monetary penalty as required by s. 215.5(4) of the
Act. As a result, the prohibition has been removed from your driving record and you may
resume driving once you have obtained a driver's licence.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 19, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Tony Zipp. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on the evidence before me, | am not satisfied that you were a driver within the meaning
of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc: Tony Zipp
Fax: 250-249-5345
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 10, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the hearing | confirmed that full disclosure of the documents before me was
provided to you. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did you fail or refuse to comply with an ASD demand?
e If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Did you fail or refuse to comply with an ASD demand?

There are two matters for me to determine in this issue. | must determine whether the peace
officer made a valid demand, and whether you failed or refused to comply with that demand.

Based on the evidence before me, | am not satisfied that the peace officer made a valid
demand. As | have made this finding, | do not need to consider whether you failed or refused to
comply with the demand.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including May 16, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 29, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the start of the hearing | confirmed that your lawyer, Kyla Lee, had received disclosure of the
documents before me. | have proceeded with the review based on this confirmation.

You applied on the ground, “My 7-day or 30-day prohibition should be reduced because | did not
have the required number of previous IRP(s)”. This ground is not applicable in this review
because it does not relate to the circumstances of your prohibition. However, | have considered
all the relevant grounds available to you.
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Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Were the ASDs reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Narrative Text Hardcopy (“Narrative”), the investigating officer indicated that at 20:32
hours a report was received from “COM FLEURY” of a vehicle travelling from s.22

swerving onto the shoulder and into the #1 lane. The officer reported having located
the noted vehicle wherein an occupant was observed asleep in the driver’s seat with the key in
the ignition.

The officer identified you as the driver of the vehicle, and in the Report To Superintendent
(“RTS”), she reported that you were driving or in care or control of a vehicle at 21:03 hours, on
April 29, 2013.

Your evidence is that the officer located you in your vehicle where it was parked in a privately
owned stall that is rented to you exclusively. You stated that you work in Richmond and live in
s.22 each day. You
s.22
Your intention was to leave your vehicle where it was parked, walk
s.22 You included a receipt to show that you
had paid to rent the parking stall.

Based on the evidence before me, | am satisfied that there was no risk the vehicle would be
accidentally set in motion, nor was there any risk that you would change your intention not to
drive and decide to drive, as | accept your evidence that you were going to be s.22

| also find that your vehicle was parked in a privately owned parking stall that you rent for
your exclusive use.

Although | note the evidence that a withess saw you driving about half an hour before the officer
confronted you, | am satisfied that you were not a driver when the officer made the ASD
demand and served you the Notice.

In summary, | am not satisfied that you were a driver within the meaning of section 215.41(1) of
the Act on April 29, 2013, at 21:03 hours.

Having made this finding, | do not need to consider other issues in this review.
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Decision

| therefore revoke your driving prohibition and monetary penalty as required by s. 215.5(4) of the
Act. As a result, the prohibition has been removed from your driving record and you may
resume driving once you have obtained a driver's licence.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

The vehicle impoundment is also revoked. Upon receipt of proof of payment, the Superintendent
of Motor Vehicles will pay the towing and storage costs up to and including the date the vehicle
was eligible for release. Original receipts and invoices with proof of payment must be submitted
for reimbursement. You must also enclose a copy of this letter to ensure the correct charges are
refunded to you. You may send your invoice to the Superintendent of Motor Vehicles at the
address noted below.

s.15
Adjudicator

cc. Kyla Lee
fax 250.685.8308
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Driver’s Licence # s.22
s.22

REVIEW DECISION Immediate Roadside Prohibition No. s.22

Introduction

On April 14, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “fail” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”)

e you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different approved screening device
("ASD");

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the disclosure documents before me was
provided to you on April 19, 2013. | have proceeded with the review based on that confirmation.

Upon review of the Report to Superintendent (the “Report”), | am not satisfied that it is properly
sworn. As per the judge’s ruling in the case of Murray v. Superintendent of Motor Vehicles, | have no
jurisdiction to proceed with a review hearing if there is no sworn or solemnly affirmed Report.
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Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of the
vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and including
May 2, 2013, the date the vehicle was eligible for release. You are responsible for any storage costs
beyond that date, and you should know that if the vehicle is not reclaimed, the impound lot may apply
to the Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator
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sS.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 28, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

= you were advised of your right to request a second analysis;

= if requested, it was provided and performed with a different ASD;

= the Notice was served on the basis of the lower analysis result; and,

= the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
Records at this office confirm that you were provided full disclosure of the documents before
me. At the start of the oral hearing you acknowledged that you had received disclosure. | have
proceeded with the review based on this confirmation.
Issues

= Were you a driver within the meaning of section 215.41(1) of the Act?

= Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
= Were you advised of your right to request a second analysis?
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» If requested, was the second analysis provided by the officer and performed using a
different ASD?

=  Was the ASD reliable?

= Was the Notice served on the basis of the lower analysis result?

Facts, Evidence and Analysis

Did the ASD register a “FAIL"?

In reviewing the police evidence, | find that Officer Sardari has failed to provide evidence
sufficient to establish that you provided a breath sample that registered a “FAIL”.

Having made this finding, there is no need to address the other issues in this review.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where the vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 8, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator s.15
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s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) 5.22
Introduction

On April 28, 2013, a peace officer served you with a Notice of Driving Prohibition (the Notice).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (Act) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (ASD); and

e you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the outset of the oral hearing your lawyer, Kyla Lee, confirmed that she received full
disclosure.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
¢ Did you fail or refuse to comply with an ASD demand?
e If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.

Did you fail or refuse to comply with a demand?

When considering the evidence before me, | find that you did not fail or refuse to comply with a
demand.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

The corresponding vehicle impoundment is also revoked. If you have not already done so, you
may go directly to the location where your vehicle is impounded for the immediate release of
your vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including the date the vehicle was eligible for release. You are responsible for any storage
costs beyond that date. You should know that if the vehicle is not reclaimed, the impound lot
may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Original receipts and invoices with proof of payment must be attached. You must also enclose
a copy of this letter to ensure the correct charges are refunded to you.

s.15
Adjudicator
CccC: Kyla Lee

604-685-8308
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 11, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

There is no evidence before me from the investigating officer in this matter.

Decision

| revoke your driving prohibition, monetary penalty, and vehicle impoundment as required by s.
215.5(4) of the Act.
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You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 29, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

pc. Andrew Tam
fax:  250.480.0004
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 13, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

= you were advised of your right to request a second analysis;

= if requested, it was provided and performed with a different ASD;

= the Notice was served on the basis of the lower analysis result; and,

= the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
Records at this office indicate that you received full disclosure of the documents before me. At
the start of the oral hearing you acknowledged that you had received disclosure. | have
proceeded with the review based on this confirmation.
Issues

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL” and was it as a result of your BAC exceeding 80 mg%?

=  Were you advised of your right to a second analysis?
= Was the second analysis provided by the officer and performed using a different ASD?
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= Was the ASD reliable?

= Was the ASD “FAIL” as a result of your BAC exceeding 80 mg%?

= Was the Notice served on the basis of the lower analysis result?
Facts, Evidence and Analysis

Was the ASD “FAIL” a result of your BAC exceeding 80 mg%?

In reviewing the evidence in its totality, | find your evidence equally compelling as the police
evidence. Consequently, | am not satisfied that the ASDs registered a “FAIL” as a result of your
BAC exceeding 80 mg%.

Having made this finding, there is no need to consider the other issues in this review.
Decision

Based on the evidence, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If the owner has not already done so, she may go directly to the location where her vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 3, 2013. The owner is responsible for
any storage costs beyond that date. She should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator s.15
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sS.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) 5.22
Introduction

On May 2, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition. |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the Approved Screening Device (“ASD”) registered a “WARN” as a result of your blood
alcohol concentration (“BAC”) being not less than 50 milligrams of alcohol in 100
millilitres of blood (“50 mg%”);

you were advised of your right to request a second analysis;

if requested, a second analysis was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

Preliminary Matters

You applied for a written review on the grounds that you were not driving or in care or control of
a motor vehicle and that you requested a second test but one was not performed. For your
benefit on this review | have considered all of the grounds which apply to your situation.

Records at this office confirm you picked up disclosure of the documents before me on May 8,
2013. | have proceeded with this review based on that confirmation. You have not provided
any written information. In reaching my decision in this review, | have considered all of the
relevant information available to me.
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Issues
The issues considered in this review are:

Were you a Driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “WARN?”, and was it as a result of your BAC exceeding 50 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Was your BAC less than 50 mg% even though the ASD registered a “WARN"?

Facts, Evidence and Analysis

There is one issue which is determinative of this review.

The Report to the Superintendent in support of your roadside prohibition is unsworn. Section
215.47(d) Act requires it to be sworn or solemnly affirmed

There is no evidence before me to support this immediate roadside prohibition.
Decision

As a result of my findings, | revoke your driving prohibition and monetary penalty as required by
s. 215.5(4) of the Act.

s.15
Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 11, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);
the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
("ASD");
the Notice was served on the basis of the lower analysis result; and,

o the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the hearing your lawyer, Sarah Leamon confirmed that she had received all of
the disclosure documents before me. | have proceeded with the review based on that confirmation.

Issues
The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?
Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?
Was the ASD reliable?
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Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on the evidence before me, | am not satisfied that you were a driver within the meaning
of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

The owner may go directly to the location where the vehicle is impounded for the immediate
release of the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs
up to and including May 27, 2013, the date the vehicle was eligible for release. The owner is
responsible for any storage costs beyond that date, and you should know that if the vehicle is
not reclaimed, the impound lot may apply to the Superintendent of Motor Vehicles to dispose of
the vehicle.

Adjudicator  s.15

pc Sarah Leamon by fax: 604 370 2505
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sS.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) s.22
Introduction

On April 29, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act requires me to confirm your prohibition, along with the
corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (ASD) registered a “fail” as a result of your blood alcohol
concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres of
blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Motor Vehicle Act requires me to revoke your prohibition, cancel the
monetary penalty, and revoke any corresponding vehicle impoundment if | am not satisfied of
any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

One of the grounds on which you applied for this review are not applicable to your situation
because the officer alleged that you were being prohibited from driving because an ASD test
resulted in a “fail’. Therefore, | will consider all of the grounds available to you in this review

that are appropriate to those circumstances.

Records at this office confirm that full disclosure of the documents before me was provided to
you prior to your written hearing. | have proceeded with this review based on that confirmation.
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You applied for this review on April 30, 2013, and at that time you were advised of the time of
your hearing and informed that any information or evidence you wanted to be considered must
be provided to our office prior to your hearing. To date we have not received any submissions
or evidence from you. Therefore, | will proceed with the review with the evidence | have before
me.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?
Did the ASD register a “fail”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As there is one issue that is determinative in this review, | have only addressed that issue.

Was the ASD reliable?

I note that Constable Schroder neglected to submit a copy of a Certificate of a Qualified ASD
Calibrator for the ASD he used to test your breath on the morning in question.

Consequently, | am not satisfied that the ASD was reliable.
Having made this finding | do not have to consider anything further.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Motor Vehicle Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.
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Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22

Introduction

On April 13, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “WARN?” as a result of your blood alcohol concentration (“‘BAC”)
being not less than 50 milligrams of alcohol in 100 millilitres of blood (“50 mg%”)
you were advised of your right to request a second analysis;

e if requested, it was provided and performed with a different approved screening device
(‘ASD")

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Mitch Foster. | have proceeded with the review based on that confirmation.
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “WARN”, and was it as a result of your BAC exceeding 50 mg%"?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed with a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having considered all of the evidence before me, | find there is one determinative issue in this
review.

Was the ASD reliable?

In the Report to Superintendent (the “RTS”), the officer indicated that on April 13, 2013, you
provided breath samples into ASDs with serial numbers 101481 and 065836. The officer
provided two Certificates of Qualified ASD Calibrator (the “Certificates”).

Mr. Foster referred to the Certificates and drew my attention to the calibration expiry date for
ASD serial number 065836. He pointed out that the Certificate shows that ASD had a
calibration expiry date of April 9, 2013. Mr. Foster noted that your ASD tests were administered
on April 13, 2013. Mr. Foster stated that your second ASD test was not provided into a properly
calibrated ASD, and | concur. Accordingly, | cannot be satisfied that the ASDs were reliable.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(4) of the Act.

s.15
Adjudicator

Cc: Mitch Foster
Fax: [604] 687-4299
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 7, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);
you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
(‘ASD")

o the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to your
lawyer, Gloria Eng. | have proceeded with this review based on that confirmation.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?
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Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In determining this issue, | have considered whether you had the intent to drive. After considering
your lawyer’s submissions, your affidavit, s.22 affidavit, 5.22 affidavit, and the
attached case law | find that | am satisfied that you did not have the intent to drive. Consequently, |
am not satisfied that you were you a driver within the meaning of section 215.41(1) of the Act.

Having made this finding, there is no need to consider the other issues in this review.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is impounded
for the immediate release of your vehicle. The Superintendent of Motor Vehicles will pay towing and
storage costs up to and including May 22, 2013. You are responsible for any storage costs beyond
that date. You should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator g 15

p.c. Gloria Eng by fax: 604 677 5560

66
JAG-2013-01076



MAY 27, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 4, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition. |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the Approved Screening Device (“ASD”) registered a “WARN” as a result of your blood
alcohol concentration (“BAC”) being not less than 50 milligrams of alcohol in 100
millilitres of blood (“50 mg%”);

you were advised of your right to request a second analysis;

if requested, a second analysis was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

Preliminary Matters

Records at this office confirm you received disclosure of the documents before me on May 10,
2013. | have proceeded with this written review based on that confirmation. You provided
written material on May 16, 2013. In reaching my decision in this review, | have considered all of
the relevant information available to me.

One of the grounds on which you applied for a review was that you did not fail or refuse to
comply with the peace officer's demand to provide a breath sample. That ground is not
applicable because of the reason for your prohibition. For your benefit in this review | have
considered all of the grounds which apply to your situation.
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Issues
The issues considered in this review are:

Were you a Driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “WARN?”, and was it as a result of your BAC exceeding 50 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Was your BAC less than 50 mg% even though the ASD registered a “WARN”?

Facts, Evidence and Analysis

There is one issue which is determinative of this review.

Was the ASD reliable?

The evidence is that you requested a second ASD report. The Report to the Superintendent and
the police narrative both state that a second sample of your breath was provided into an ASD
with serial number 101457. No Certificate of a Qualified ASD Calibrator has been submitted for
an ASD with this serial number. There is no evidence which would allow me to conclude that the
ASD used for your second analysis was reliable.

There is no evidence before me to support this Immediate Roadside Prohibition.
Decision

As a result of my findings, | revoke your driving prohibition and refund the monetary penalty as
required by s. 215.5(4) of the Act.

s.15
Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) s.22
Introduction

On April 16, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
| note that the Report to Superintendent has not been sworn. As such | find that | have no

jurisdiction to proceed given the statutory evidentiary requirements of section 215.47 are not
met.
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Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 3, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator

cc: Phillip Cote
778-395-6226
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22

Introduction

On April 12, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the ASD registered a “WARN?” as a result of your blood alcohol concentration (“BAC”)
being not less than 50 milligrams of alcohol in 100 millilitres of blood (“50 mg%”)

e you were advised of your right to request a second analysis;

e if requested, it was provided and performed with a different approved screening device
("ASD’);

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
you. | have proceeded with the review based on that confirmation.

In your application for review you requested a written review. Your application indicates that
your written review was scheduled for April 23, 2013, at 9:30 a.m. Your application further
advises you that all written information you wished to be considered in this review be provided
to this office in advance of the review. To date | have not received any submissions from you
with regard to your prohibition. As such, | will proceed with this review on the evidence before
me.

71
JAG-2013-01076



s.22

Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “WARN”, and was it as a result of your BAC exceeding 50 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed with a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

| Having considered all of the evidence before me, | find there is one determinative issue in this
review.

Was the ASD reliable?

In the Report to Superintendent (the “RTS”), the constable indicated that on April 12, 2013, you
provided a breath sample into ASD with serial number 032646. The officer provided a
Certificate of Qualified ASD Calibrator (the “Certificate”).

Upon reviewing the evidence before me, | note that the calibration expiry date indicated on the
Certificate for ASD serial number 032646 was April 2, 2013. | further note that your ASD test
was administered on April 12, 2013. As such, | find that | cannot be satisfied that your ASD test
was provided into a properly calibrated ASD. Accordingly, | cannot be satisfied that the ASD
was reliable at the time of your ASD.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(4) of the Act.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs from April 12, 2013 up to and including April 15, 2013. You are
responsible for any storage costs beyond that date. You should know that if the vehicle is not
reclaimed, the impound lot may apply to the Superintendent of Motor Vehicles to dispose of the
vehicle.

s.15
Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22

Introduction

On May 5, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

e you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Mir Hucalak. | have proceeded with this review based on that confirmation.

Issues
The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did you fail or refuse to comply with an ASD demand?
e If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis

Did you fail or refuse to comply with an ASD demand?

Having reviewed the evidence before me, | am not satisfied that a valid ASD demand was made
on you.

| am satisfied that you did not fail or refuse to comply with the ASD demand.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

CC:  Mir Hucalak
Fax: (604) 331-2515
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 4, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Paul Ferguson. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Was the ASD reliable?

In the Report to Superintendent, the officer indicated that you provided breath samples at 00:39
hours and 00:50 hours, both of which registered a “FAIL”. However, after review of the
evidence in the officer's Occurrence Report - 1, | am not satisfied that the result of the first test
was reliable.

| am not satisfied that the ASD was reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc: Paul Ferguson
Fax: 604-688-8356
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 11, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition. | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Philip Riddell, on May 21, 2013 | have proceeded with this review based on that
confirmation. Your lawyer submitted written submissions on May 23, 2013. In reaching my
decision in this written review, | have considered all of the relevant information available to me.

In your Application for Review you checked off all of the grounds for review. Some of those
grounds do not apply in your situation because of the reason for which you were prohibited. For
your benefit in this review | have considered all of the grounds which apply to your situation.

In his submissions, your lawyer noted that a copy of your driving record was included in the
material provided by the police. He suggested that, because of this, the principles of natural
justice require this office to assign a second adjudicator, with no knowledge of this record, to
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conduct this review. He requested a second opportunity to submit material that did not refer to
this record. | do not find this necessary. | will consider only the evidence relevant to the issues |
must decide. The driving record is not relevant to any of these issues and will not be
considered.

Issues
The issues considered in this review are:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL?

Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Was your BAC less than 80 mg% even though the ASD registered a “FAIL"?

Facts, Evidence and Analysis
| will only address one issue that is determinative of this review.

Was the ASD reliable?

The officer’s evidence is that you provided a sample of your breath for analysis in an ASD with
the serial number 101688.

No Certificate of a Qualified ASD Calibrator for this ASD has been provided. There is no
evidence on which | could find that this ASD was reliable.

| am not satisfied that the ASD was reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any licensing requirements or other prohibitions
from driving.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including the date of this letter. You are responsible for
any storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.
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Upon receipt of your proof of payment, the Superintendent of Motor Vehicles will pay towing and
storage costs up to and including the date your vehicle was eligible for release. Receipts and
invoices with proof of payment must be attached. You must also enclose a copy of this letter to
ensure the correct charges are refunded to you.

s.15
Adjudicator

cc: Philipp Riddell (by fax)
(604) 520-6035
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sS.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 20, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
you. | have proceeded with the review based on that confirmation.

In the Notice, the officer indicated that the reason for the prohibition was because you failed or
refused to comply with a demand to provide a sample of your breath. However, the officer has
not provided sufficient evidence to support this charge.
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Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 28, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

= you were advised of your right to request a second analysis;

= if requested, it was provided and performed with a different ASD;

= the Notice was served on the basis of the lower analysis result; and,

= the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
Records at this office confirm that you received full disclosure of the documents before me. At

the start of the oral hearing you acknowledged that you had received disclosure. | have
proceeded with the review based on this confirmation.

Issues
= Were you a driver within the meaning of section 215.41(1) of the Act?
= Did the ASD register a “FAIL” and was it as a result of your BAC exceeding 80 mg%?
=  Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
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=  Was the ASD reliable?
= Was the Notice served on the basis of the lower analysis result?

Facts, Evidence and Analysis

Was the ASD reliable?

In reviewing the evidence, | find that Officer Zacher has failed to provide evidence sufficient to
establish that the ASD with serial number 055480 was reliable on April 28, 2013.

Having made this finding, there is no need to consider the other issues in this review.
Decision

Based on the evidence, | revoke your driving prohibition, monetary penalty, and the vehicle
impoundment as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 10, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator s.15
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22

Introduction

On May 4, 2013, a peace officer served you with a Notice of Driving Prohibition (the Notice).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1) of the Act;
you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (ASD); and

e you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
you. | have proceeded with this review based on that confirmation.

Issues
The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did you fail or refuse to comply with an ASD demand?
e If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis

As there is one issue that is determinative in this review, | have only addressed that issue.

On May 4, 2013 at 2:17 a.m. your vehicle was pulled over by Officer Chung. The officer asked
you to provide a breath sample for analysis on an ASD.

You submit that each time you blew into the ASD it did not provide a valid reading, and that “the
breathe (sic) test could not pick up anything”. Your evidence is that it was your intention to
provide a valid breath test.

Constable Chung neglected to submit the Certificate of a Qualified ASD Calibrator for the ASDs
he used to test your breath on the morning in question.

Consequently, | am not satisfied that the ASDs were reliable.
Having made this finding | do not have to consider anything further.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 27, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Upon receipt of your proof of payment, the Superintendent of Motor Vehicles will pay towing and
storage costs up to and including the date your vehicle was eligible for release. Receipts and
invoices with proof of payment must be attached. You must also enclose a copy of this letter to
ensure the correct charges are refunded to you.

s.15
Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) 5.22
Introduction

On April 29, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e an approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

You applied on the ground that “I did not refuse or fail to comply with the officer’'s demand to
provide a breath sample;” however, that ground is not applicable to your situation because you
did not receive a refusal IRP. For your benefit, | have considered all the grounds available to
you.
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Records at this office confirm that full disclosure of the documents before me was provided to
you. | have proceeded with this review based on that confirmation.

In reviewing the evidence before me, | note that the Report to Superintendent has not been
sworn. As such | find that | have no jurisdiction to proceed given the statutory evidentiary
requirements of section 215.47 are not met.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including the date of this letter. You are responsible for
any storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Upon receipt of your proof of payment, the Superintendent of Motor Vehicles will pay towing and
storage costs up to and including the date your vehicle was eligible for release. Receipts and
invoices with proof of payment must be attached. You must also enclose a copy of this letter to
ensure the correct charges are refunded to you.

s.15
Adjudicator
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sS.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22

Introduction

On May 4, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

¢ you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

e you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the review, | confirmed with your lawyer, Kyla Lee, that she had received full
disclosure of the documents before me. | have proceeded with my review based on this
confirmation.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did you fail or refuse to comply with an ASD demand?
¢ If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis
There is one issue that is determinative of my decision in this review.

Did you fail or refuse to comply with an ASD demand?

The officer included a Certificate of A Qualified ASD Calibrator that indicates that the calibration
for the ASD the officer used for your attempts to provide a sample, was expired.

Consequently, since | cannot be satisfied that the ASD the officer used was correctly
functioning, | cannot be satisfied that you failed or refused to comply with the officer’'s demand
for sample of your breath, at 02:49 hours, on May 4, 2013, as the officer reported.

Decision

| therefore revoke your driving prohibition and monetary penalty as required by s. 215.5(4) of the
Act. As a result, the prohibition has been removed from your driving record and you may
resume driving once you have obtained a driver's licence.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc. Kyla Lee
fax:  604.685.8308
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 26, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition. |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the Approved Screening Device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, a second analysis was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

Preliminary Matters

In your Application for Review of this IRP you checked off all the grounds for review. Some of
these grounds do not apply in your situation. For your benefit | have considered in this review all
of the grounds which apply to your situation.

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Philip Riddell, on May 2, 2013 | have proceeded with this review based on that
confirmation. Your lawyer submitted written information. In reaching my decision on this written
review, | have considered all of the relevant information available to me.
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Issues

The issues considered in this review are:

Were you a Driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Was your BAC less than 80 mg% even though the ASD registered a “FAIL"?

Facts, Evidence and Analysis

| will address only one issue as it is determinative of this review.

Was the ASD reliable?

The officer’s evidence is that you provided a sample of your breath for analysis in an ASD with
the serial number 101395. You requested the opportunity to provide a second sample into an
ASD but this sample was not analyzed

No Certificate of a Qualified ASD Calibrator for the ASD with the serial number 101395 has
been provided. There is no evidence to allow me to determine if the ASD was reliable.

| am not satisfied that the ASD was reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc (byfax)  Philip A. Riddell
(604) 520-6035
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s.22

REVIEW DECISION Immediate Roadside Prohibition s.22
Introduction

On April 28, 2013, a peace officer served you with a Notice of Driving Prohibition. You applied to
the Superintendent of Motor Vehicles for a review of your driving prohibition and | am delegated
the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= the approved screening device (the “ASD”) registered a “FAIL” as a result of your
blood alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in
100 millilitres of blood (“80 mg%”);

= you were advised of your right to request a second analysis;

= if requested, it was provided and performed with a different ASD;

= the Notice was served on the basis of the lower analysis result; and,

= the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
Records at this office confirm that your legal counsel, Jack Harris, received full disclosure of the
documents before me. At the start of the oral hearing Mr. Harris acknowledged that he had
received disclosure. | have proceeded with the review based on this confirmation.
Issues

= Were you a driver within the meaning of section 215.41(1) of the Act?

= Did the ASD register a “FAIL"?
= Were you advised of your right to request a second analysis?
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» If requested, was the second analysis provided by the officer and performed using a
different ASD?

=  Was the ASD reliable?

=  Was the ASD “FAIL” a result of your BAC exceeding 80 mg%?

= Was the Notice served on the basis of the lower analysis result?

Facts, Evidence and Analysis

Were you advised of your right to request a second analysis?

Mr. Harris submits that Officer Bowden has failed to provide evidence sufficient to establish that
you were advised of your right to request a second breath test.

| concuir.

Based on the evidence, | am not satisfied that you were advised of your right to request a
second analysis.

Having made this finding, there is no need to consider the other issues in this review.
Decision

Based on the evidence, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence. Please
note that this decision does not change any other prohibitions from driving or licensing
requirements.

The corresponding vehicle impoundment is also revoked. If the owner has not already done so,
they may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including May 17, 2013. The owner is responsible for any storage costs beyond that date. The
owner should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator s.15

pc: Jack Harris via fax
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 12, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e an approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

At the beginning of the hearing your lawyer, Robyn Wishart, confirmed that she had received all
of the disclosure documents before me. | proceeded with the review based on that
confirmation.
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Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed the submissions of your lawyer and Constable Hazlewood, | find there is one
determinative issue in this review.

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent (the “RTS”), Constable Hazlewood indicated that he witnessed
you driving or in care or control of the vehicle at 0857 hours, on April 13, 2013. | note that in the
Certificate of Service, the officer said he served you with the Notice on April 12, 2013. As a
result, | am satisfied that you were not a driver within the meaning of section 215.41(1) of the
Act, as set out in the RTS. Having made this finding, | do not need to consider any other issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

CC. Robyn Wishart
604-682-5197 (fax)

95
JAG-2013-01076



May 3, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) s.22
Introduction

On April 12, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records indicate that you received full disclosure.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.
Was ASD reliable?

The officer indicated in the Report to Superintendent and the Narrative that your second sample
was obtained on ASD 033706. The officer did not provide a Certificate of a Qualified ASD
Calibrator for such ASD. In considering the evidence before me, | find the ASD used was not
reliable.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 3, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
cc: Jeremy Carr

250-388-7327
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 12, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition. | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
you. | have proceeded with this review based on that confirmation. You submitted written
information on May 22, 2013. In reaching my decision in this written review, | have considered
all of the information available to me.

You applied on the ground that you did not refuse or fail to comply with the officer's demand to
provide a breath sample. That ground is not applicable to your situation because of the reason
for which you were prohibited. For your benefit in this review | have considered all of the
grounds which apply to your situation.

You indicated that the driving prohibition is negatively impacting on your finances. You have had
to forego some work because you are sometimes unable to get to it and have had to postpone
your plans to attend school. | acknowledge and appreciate your situation. Under the Act,
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however, | am not authorized to consider hardship, personal circumstances, employment or
transportation needs. | may consider only those grounds that are directly related to the issues
outlined below.

Issues
The issues considered in this review are:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL?

Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Was your BAC less than 80 mg% even though the ASD registered a “FAIL"?

Facts, Evidence and Analysis
| will deal with the single issue which is determinative of this review.

Were you advised of your right to a second analysis?

After considering all of the evidence, | am not satisfied that you were advised of your right to a
second analysis of a sample of your breath.

Having made this finding | do not have to consider anything further.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence. Please note that this decision does not change any
licensing requirements or other prohibitions from driving.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including the date of this letter. You are responsible for
any storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Upon receipt of your proof of payment, the Superintendent of Motor Vehicles will pay towing and
storage costs up to and including the date your vehicle was eligible for release. Receipts and
invoices with proof of payment must be attached. You must also enclose a copy of this letter to
ensure the correct charges are refunded to you.
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You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator
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MAY 1, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) s.22
Introduction

On April 13, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act requires me to confirm your prohibition, along with the
corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (ASD) registered a “fail” as a result of your blood alcohol
concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres of
blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Motor Vehicle Act requires me to revoke your prohibition, cancel the
monetary penalty, and revoke any corresponding vehicle impoundment if | am not satisfied of
any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Some of the grounds on which you applied for this review are not applicable to your situation
because the officer alleged that you were being prohibited from driving because an ASD test
resulted in a “fail’. Therefore, | will consider all of the grounds available to you in this review
that are appropriate to those circumstances.

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Bert King, prior to your written hearing. | have proceeded with this review based on
that confirmation.
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IRP Review

Page 2
Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?
Did the ASD register a “fail”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As there is one issue that is determinative in this review, | will only address that issue.

Were the ASDs reliable?

After reviewing the evidence before me, | am not satisfied that the ASDs used to conduct your
breath tests on the night in question, were reliable.

Having made this finding | do not have to consider anything further.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Motor Vehicle Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence. Please note that this decision does not change any
other prohibitions from driving or licensing requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 1, 2013, the date you were advised that
your vehicle was being released. You are responsible for any storage costs beyond that date.
You should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

s.15 Adjudicator

cc: Bert King
(250) 753-6123
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 4, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);
the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
("ASD”);

o the Notice was served on the basis of the lower analysis result; and,

o the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records before me confirm that you have received the disclosure documents. | will proceed with the
review based on this confirmation.

You applied on ten grounds. However, the ground that the ASD registered A “WARN?” is not relevant
to your circumstance. | will consider all relevant grounds.
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

In reviewing the evidence, | find that the police failed to provide evidence sufficient to support the
allegation on the Notice.

Having made this finding, there is no need to address the other issues in this review.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where the vehicle is impounded
for the immediate release of the vehicle. The Superintendent of Motor Vehicles will pay towing and
storage costs up to and including May 15, 2013. You are responsible for any storage costs beyond
that date. You should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator s.15

Michael Mulligan by fax 250 480 0004
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May 23, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 3, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
(‘ASD");

o the Notice was served on the basis of the lower analysis result; and,

o the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to your
lawyer, Richard Hewson. | have proceeded with this review based on that confirmation.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?
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Facts, Evidence and Analysis

Having reviewed your submission and those of your lawyer, Colby Johnson, | find there is one
determinative issue in this review.

Was the ASD reliable?

In the Report to Superintendent (the “Report”), the officer indicated that you provide breath
samples into ASDs with serial numbers 101166 and 032551. The officer provided Certificates of
Qualified ASD Calibrator (the “Certificates”) for both ASDs. However, | note that for both ASDs
the calibration expiry date is April 28, 2013. This means that the ASDs used in your case were
passed their recommended calibration dates. Consequently, | am not satisfied the first ASDs
were reliable. Having made this finding, | do not need to consider the other issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 23 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator g5 15

Richard Hewson by fax: 250 558 9935
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22

Introduction

On April 14, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied
that:

you were a driver within the meaning of section 215.41(1);

¢ you failed or refused to comply with a demand made under the Criminal Code to
provide a sample of breath for analysis by means of an approved screening device
(“ASD”); and

¢ you did not have a reasonable excuse for failing or refusing to comply with a
demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary
penalty, and revoke any corresponding vehicle impoundment if | am not satisfied of any of
the above.

In reaching my decision on this review, | must consider all relevant information provided to
me.

Preliminary Matters

Records at this office confirm that your lawyer, Sarah Leamon, received all of the disclosure
documents before me. | have proceeded with the review based on that confirmation.

Here, the Report to Superintendent (the “Report”), is neither sworn nor solemnly affirmed.
As per the judge’s ruling in the case of Murray v. Superintendent of Motor Vehicles, | have
no jurisdiction to proceed with a review hearing if there is no sworn or solemnly affirmed
Report.
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Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Motor Vehicle Act.

Please note that this decision does not change any other prohibitions from driving or
licensing requirements.

Upon receipt of your proof of payment, the Superintendent of Motor Vehicles will pay towing
and storage costs up to and including April 30, 2013, the date the owner’s vehicle was
eligible for release. Original receipts and invoices with proof of payment must be
attached. The owner must also enclose a copy of this letter to ensure the correct charges
are refunded to you.

Adjudicator s.15

cc: Sarah Leamon by fax [604] 370 2505:
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May 17, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition s.22
Introduction

On May 1, 2013, a peace officer served you with a Notice of Driving Prohibition. You applied to
the Superintendent of Motor Vehicles for a review of your driving prohibition and | am delegated
the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= the approved screening device (the “ASD”) registered a “FAIL” as a result of your
blood alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in
100 millilitres of blood (“80 mg%”);

= you were advised of your right to request a second analysis;

= if requested, it was provided and performed with a different ASD;

= the Notice was served on the basis of the lower analysis result; and,

= the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
Records at this office confirm that you received full disclosure of the documents before me. At
the beginning of the oral hearing you acknowledged that you had received disclosure. | have
proceeded with the review based on this confirmation.
Issues

= Were you a driver within the meaning of section 215.41(1) of the Act?

= Did the ASD register a “FAIL"?
= Were you advised of your right to request a second analysis?
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» If requested, was the second analysis provided by the officer and performed using a
different ASD?

=  Was the ASD reliable?

= Was the ASD “FAIL” a result of your BAC exceeding 80 mg%?

= Was the Notice served on the basis of the lower analysis result?

Facts, Evidence and Analysis

Did the ASDs register a “FAIL” as a result of your BAC exceeding 80 mg%?

In considering the police evidence, | am not satisfied that it is more probable than not that the
ASDs registered a “FAIL” as a result of your BAC exceeding 80 mg%.

Having made this finding, there is no need to consider the other issues in this review.
Decision

Based on the evidence, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

The corresponding vehicle impoundment is also revoked. If you have not already done so, you
may go directly to the location where your vehicle is impounded for the immediate release of
your vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including May 17, 2013. You are responsible for any storage costs beyond that date. You
should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator s.15
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May 17, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 5, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the hearing | confirmed that full disclosure of the documents before me was
provided to your lawyer, Kyla Lee. | have proceeded with the review based on that
confirmation.

Issues

The following are the issues in this review:

111
JAG-2013-01076



s.22

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Was the ASD reliable?

In the Report to Superintendent, the officer indicated that you provided breath samples at 02:15
hours and 02:20 hours, both of which registered a “FAIL”. However, upon review of the
evidence provided by the officer with respect to the ASD used for the first test, | am not satisfied
the result is reliable.

| am not satisfied that the ASD was reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc: Kyla Lee
Fax: 604-685-8308
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May 2, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22

Introduction

On April 23, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);

the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”)
being not less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different approved screening device
(‘ASD");

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

At the beginning of the hearing, | confirmed that you had received full disclosure of the
documents before me. | have proceeded with this review based on that confirmation.

Issues

The following are the issues in this review:
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Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
There is one issue determinative of my decision in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

The officer reported that he responded to a report of parties passed out in a visitor’s parking
spot. The officer observed you in the driver’s seat of the vehicle with keys at your feet. The
officer reported that after your vehicle was impounded, you walked from the parking stall to the
front door s.22 and he noted that you were in the parking lot s.22

In the oral review, you stated that you had driven to the apartment complex of your s.22
You provided her unit number. You parked in the visitor’s parking stall. From there you

took a cab to a concert, and returned by cab. Your intention was to sleep at 5.22

and to depart in the morning. However, when you arrived you could not reach her by the door or

by phone, and so you decided to sleep in your car. You noted that your s.22 is

private property.

Having reviewed all of the evidence before me, | am not satisfied that you were a driver within
the meaning of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including May 2, 2013, the date the vehicle was eligible for release. You are responsible for any
storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 5, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition. | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer Phillip Riddell on May 8, 2013. | have proceeded with this review based on that
confirmation. Your lawyer submitted written information on May 14, 2013. In reaching my
decision in this written review, | have considered all of the relevant information available to me.
For your benefit in this review | have considered all of the grounds which apply to your situation.
Issues

The issues considered in this review are:

e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL?

Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Was your BAC less than 80 mg% even though the ASD registered a “FAIL"?

Facts, Evidence and Analysis

There is one issue which is determinative of this review.

The Report to the Superintendent in support of your IRP is unsworn.

There is no evidence before me to support this immediate roadside prohibition.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any licensing requirements or other prohibitions
from driving.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15

Adjudicator

cc (by fax);  Phillip A Riddell
(604) 520-6033
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May 29, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 11, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
("ASD”);

o the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Your lawyer, Sarah Leamon was provided disclosure on May 23, 2013. | have proceeded with the
review based on that confirmation.

Issues
The following are the issues in this review:
o Were you a driver within the meaning of section 215.41(1) of the Act?
Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?
Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?
Was the ASD reliable?
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Facts, Evidence and Analysis

Having considered all of the evidence before me, | find there is one issue that is determinative of my
decision in this review.

Were the ASDs reliable?

In the Report to Superintendent (“Report”), the officer reported that you provided a breath sample
into the ASD with serial number 101786.

The Certificate of a Qualified ASD Calibrator (“Certificate”) attached is for serial number 101781.
| agree with Ms. Leamon that | do not have a Certificate for the ASD used at 1920 hours on
May 11, 2013.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is impounded
for the immediate release of your vehicle. The Superintendent of Motor Vehicles will pay towing and
storage costs up to and including May 29, 2013. You are responsible for any storage costs beyond
that date. You should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator g 15

pc Sarah Leamon by fax 604 370-2505
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May 15, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition s.22

Introduction

On November 20, 2012, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (“the Act”) requires me to confirm your prohibition if |
am satisfied that you were a driver within the meaning of section 215.41(1) of the Act, that you
failed or refused to comply with a demand made under the Criminal Code to provide a sample of
breath for an analysis by means of an approved screening device, and that you did not have a
reasonable excuse for failing or refusing to comply with a demand.

I must revoke your driving prohibition if | am satisfied that you were not a driver within the
meaning of section 215.41(1), that you did not fail or refuse to comply with a demand, or that
you had a reasonable excuse for failing or refusing to comply. If | revoke your prohibition, |
must also cancel the monetary penalty for which you would otherwise be liable under section
215.44(1) and revoke the corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Preliminary Matters

At the beginning of the hearing | confirmed that full disclosure of the documents before me was
provided to your lawyer, Kyla Lee. | have proceeded with the review based on that
confirmation.

Issues

There are three issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. If so, did you fail or refuse to comply with a demand?
3. If so, did you have a reasonable excuse?

119
JAG-2013-01076



s.22

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

If so, did you have a reasonable excuse?

Based on the evidence before me, | am satisfied that you had a reasonable excuse for failing or
refusing to provide a breath sample.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Upon receipt of your proof of payment, the Superintendent of Motor Vehicles will pay towing and
storage costs up to and including the date your vehicle was eligible for release. Original
receipts and invoices with proof of payment must be attached. You must also enclose a copy
of this letter to ensure the correct charges are refunded to you.

s.15
Adjudicator

cc: Kyla Lee
Fax: 604-685-8308
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sS.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 13, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, David Jenkins. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
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Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Was the ASD reliable?

In the Report to Superintendent, the officer indicated that you provided a breath sample into an
ASD which registered a “FAIL”. However, there is no evidence before me with respect to the
ASD that was used.

| am not satisfied that the ASD was reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including May 1, 2013, the date the vehicle was eligible for release. You are responsible for any
storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

CC: David Jenkins
Fax: 250-565-8001
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 21, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e an approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
you. | proceeded with this review based on that confirmation.

Issues

The following are the issues in this review:
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Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed the evidence of Constable Galenzoski and your submissions, | find there is
one determinative issue in this review.

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on all the evidence before me, | am not satisfied on a balance of probabilities that you
were a driver within the meaning of section 215.41(1) of the Act. Having made this finding, | do
not need to consider other issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 8, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 4, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);
the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
("ASD");
the Notice was served on the basis of the lower analysis result; and,

o the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the hearing your lawyer, Sarah Leamon confirmed that she had received all of
the disclosure documents before me. | have proceeded with the review based on that confirmation.

Issues
The following are the issues in this review:
o Were you a driver within the meaning of section 215.41(1) of the Act?
Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?
Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?
Was the ASD reliable?
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Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Act?

In the Narrative Text Hardcopy (“Narrative”), the investigating officer stated that while patrolling
Marine Drive she observed a s.22 She further observed a large truck with
its lights on next to the male. She stated that she turned her vehicle around and drove into the
parking lot where she observed the male in the driver’s seat of the vehicle. The officer reported that
you were the sole occupant of the vehicle and you surrendered eth keys to her which were in your
hands.

The officer identified you as the driver of the vehicle, and in the Report to Superintendent (“Report”),
she reported that you were driving or in care or control of a vehicle at 0230 hours on May 4, 2013.

Your evidence is that you had no intention of driving your vehicle. You were at your vehicle to

s.22 You stated that when you unlock your vehicle your lights come on
and when you entered your vehicle you did not close the driver’s door. You stated that it was your
intent to call a cab s.22 came to the scene to inform you that he

S.22

Based on the evidence before me, | am satisfied that the officer initially stated that you were the sole
occupant and on the last page of the Narrative she stated that s.22

Consequently, | am not satisfied that you intended to drive. In summary, | am not satlsfled that you
were a driver within the meaning of section 215.41(1) of the Act on May 4, 2013, at 0230 hours.

Having made this finding, | do not need to consider other issues in this review.
Decision

| therefore revoke your driving prohibition and monetary penalty as required by s. 215.5(4) of the Act.
As a result, the prohibition has been removed from your driving record and you may resume driving
once you have obtained a driver's licence.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

The vehicle impoundment is also revoked. The owner may go directly to the place that their vehicle
was impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 16, 2013. The owner is responsible for any
storage costs beyond that date. The owner should also know that if this vehicle is not retrieved
within 30 days of the expiry of the impoundment, the impound lot may take steps to dispose of the
vehicle.

Adjudicator s.15

cc: Sarah Leamon by fax: 604 370 2505
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s.22

REVIEW DECISION Immediate Roadside Prohibition s.22
Introduction

On April 20, 2013, a peace officer served you with a Notice of Driving Prohibition. You applied to
the Superintendent of Motor Vehicles for a review of your driving prohibition and | am delegated
the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= the approved screening device (the “ASD”) registered a “FAIL” as a result of your
blood alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in
100 millilitres of blood (“80 mg%”);

= you were advised of your right to request a second analysis;

= if requested, it was provided and performed with a different ASD;

= the Notice was served on the basis of the lower analysis result; and,

= the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that you received full disclosure of the documents before me. At
the beginning of the oral hearing you acknowledged that you had received disclosure. | have
proceeded with the review based on this confirmation.

Issues

=  Were you a driver within the meaning of section 215.41(1) of the Act?

= Did the ASD register a “FAIL"?

= Were you advised of your right to request a second analysis?

= [f requested, was the second analysis provided by the officer and performed using a
different ASD?
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=  Was the ASD reliable?

=  Was the ASD “FAIL” a result of your BAC exceeding 80 mg%"?

= Was the Notice served on the basis of the lower analysis result?
Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In his evidence, Officer Whitbread indicates that on April 20, 2013 at 2212 hours, he observed
you driving on Sooke Road in Victoria.

During the hearing you acknowledged driving.

Based on the evidence before me, | am satisfied that you were a driver within the meaning of
section 215.41(1) of the Act, at the time in question.

Did the ASDs register a “FAIL” as a result of your BAC exceeding 80 mg%?

In considering the evidence in its totality, | am not satisfied that it is more probable than not that
the ASDs registered a “FAIL” as a result of your BAC exceeding 80 mg%.

Having made this finding, there is no need to consider the other issues in this review.
Decision

Based on the evidence, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

The corresponding vehicle impoundment is also revoked. If you have not already done so, you
may go directly to the location where your vehicle is impounded for the immediate release of
your vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including May 10, 2013. You are responsible for any storage costs beyond that date. You
should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator s.15
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 14, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");

= you were advised of your right to request a second analysis;

= if requested, it was provided and performed with a different ASD;

= the Notice was served on the basis of the lower analysis result; and,

= the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the oral hearing, | confirmed with you that you had received full disclosure of
the documents before me. | have proceeded with the review based on this confirmation.

Issues

=  Were you a driver within the meaning of section 215.41(1) of the Act?

= Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
= Were you advised of your right to request a second analysis?

= [f requested, was the second analysis provided by the officer and performed using a
different ASD?

Was the ASD reliable?

= Was the Notice served on the basis of the lower analysis result?
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Facts, Evidence and Analysis
There is one issue that is determinative of my decision in this review.

Was the ASD reliable?

After considering all of the evidence before me, I find that in the oral hearing you provided me
with credible and persuasive evidence with respect to the accuracy of the ASD test result. As
such, on a balance of probabilities, | cannot be satisfied that the ASD test result was accurate.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by section 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 24, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22

Introduction

On April 27, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);
the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”)
being not less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”)

e you were advised of your right to request a second analysis;

e if requested, it was provided and performed with a different approved screening device
("ASD’);

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Michael Verney. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed with a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having considered all of the evidence before me, | find there is one issue that is determinative
of my decision in this review.

Were the ASDs reliable?

In the Report to Superintendent (the “RTS”), the officer indicated that on April 27, 2013, you
provided breath samples into ASDs with serial numbers 101844 and 101836.

The Certificates of Qualified ASD Calibrator for the two noted ASDs show that both the
calibration and service periods had expired, in both cases. Accordingly, | cannot be satisfied
that the ASDs were reliable.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

Cc:  Michael Verney
Fax: 604.904.3353
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May 15, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 28, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
(‘ASD");

o the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

You checked the boxes next to every ground on the application form. However, some of those
grounds are not applicable to your situation. | will consider all grounds available to you in this review.

At the beginning of the hearing your lawyer, Jamie Butler confirmed that he had received all of the
disclosure documents before me. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
o Were you a driver within the meaning of section 215.41(1) of the Act?
o Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
o Were you advised of your right to a second analysis?
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e Was the second analysis provided by the officer and performed using a different ASD?
e Was the Notice served on the basis of the lower analysis result?
Was the ASD reliable?
Facts, Evidence and Analysis

As there is one issue that is determinative in this review, | have only addressed that issue.

Was the ASD reliable?

In the Report to Superintendent (the “Report”), the officer reported that you provided breath samples
into ASDs bearing serial numbers 101844 and 101839. The officer provided Certificates of Qualified
ASD Calibrator (the “Certificates”) for both of those ASDs.

Mr. Butler referred to the Certificates and drew my attention to the calibration expiry dates.

In reviewing the Certificates | find that the calibration dates have expired prior to this incident.
Consequently, | am not satisfied that the ASD was reliable.

Having made this finding | do not have to consider anything further.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Motor Vehicle Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked.

Adjudicato 515

cc: Jamie Butler 604 739-9888
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 14, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office indicate that disclosure documents were provided to your lawyer, Sarah
Leamon. | have proceeded with the review based on this confirmation.

The jurat in the Report To Superintendent (“RTS”) in your case does not contain a signature by
a commissioner for taking affidavits for British Columbia. | find the result of this is that the RTS
has not been properly sworn. In turn, the RTS and its attached documents are not properly
before me. Therefore there is insufficient evidence to support the officer’s allegations set out in
the Notice.
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Having come to this conclusion, | do not need to consider other issues in this review.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including May 1, 2013, the date the vehicle was eligible for release. You are responsible for any
storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc. Sarah Leamon
fax: 604.370.2505
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 21, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the review, | confirmed with your lawyer, Kyla Lee that she had received full
disclosure of the documents before me. | have proceeded with my review based on this
confirmation.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
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Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Were the ASDs reliable?

Facts, Evidence and Analysis
There is one issue that is determinative of my decision in this review.

Was the second analysis provided by the officer?

The officer reported that he provided two ASD tests. In the Report to Superintendent (“RTS”),
the officer reported that he administered a first test at 23:40 hours, the result of which was
“FAIL”. He reported that he administered a second test at 00:17 hours, the result of which was
also “FAIL".

However, in the Narrative Text Hardcopy (“Narrative”), the officer reported that you “produced
three “No Go” results, by not blowing into the mouthpiece. After the third no go was warned.”

I note that the Superintendent’s Report on Approved Screening Devices (ASDs) (the
“Superintendent’s Report”) states:

“The Alco Sensor IV DWF will display a “NOGQO” when there is an interruption to the
airflow before the person has blown the minimum 1.2 litres of air. The “NOGQO” display is
an alert to the ASD operator to indicate that airflow has been interrupted. This occurs
when the person blowing into the ASD blocks the airflow into the device, or stops
blowing, after initially providing some airflow. After 3 attempts or after 1 minute, the word
“VOID” will be displayed. Once a “VOID” occurs, the mouthpiece has to be ejected and
reinserted for the ASD to reset.”

Ms. Lee provided an RCMP Memorandum, the subject of which is “Proper Operation of the
Approved Screening Device”. The information in this document is consistent with the
Superintendent’s Report in relation to the paragraph noted above.

In view of the Superintendent’s Report and the noted RCMP Memorandum, the sequence of 3
NoGo readings reported by the officer for the first ASD test could not have happened on a
correctly functioning ASD, or as a result of a properly administered test. In my view, the first test
was not reliable. | agree with Ms. Lee that this ought to have been apparent to the officer, in
view that he has sworn to being a qualified ASD operator, as indicated in paragraph 14 of the
RTS.

The result is that the second test was effectively the first reliable test, and that in turn you were
not given a second test as you had requested.
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Decision

| therefore revoke your driving prohibition and monetary penalty as required by s. 215.5(4) of the
Act. As a result, the prohibition has been removed from your driving record and you may
resume driving once you have obtained a driver's licence.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 9, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc. Kyla Lee
fax: 604.685.8308
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 28, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e an approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

At the time of this review, | have yet to receive any evidence from the investigating officer.
Therefore, there is no evidence before me that you were the driver or in care an control of a
vehicle and that you provided a sample of your breathon an approved screening device which
registered a “FAIL.”
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Decision

| revoke your driving prohibition, monetary penalty, and vehicle impoundment, as required by s.
215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 8, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Upon receipt of your proof of payment, the Superintendent of Motor Vehicles will pay towing and
storage costs up to and including the date your vehicle was eligible for release. Receipts and
invoices with proof of payment must be attached. You must also enclose a copy of this letter to
ensure the correct charges are refunded to you.

s.15
Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 7, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act’) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that your legal counsel, Sarah Leamon, received full disclosure of
the documents before me. At the start of the oral hearing Ms. Leamon acknowledged that she

had received disclosure. | have proceeded with the review based on this confirmation.

Ms. Leamon submits that because the Report to Superintendent has not been properly sworn, |
have no jurisdiction to proceed with the review.

| concur.

Having made this finding, | will not be addressing the issues in this review.
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Decision

Having no jurisdiction to proceed with this review, | revoke your driving prohibition, monetary
penalty, and vehicle impoundment as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you or someone you authorize, may go directly to the location
where your vehicle is impounded for the immediate release of the vehicle. The Superintendent
of Motor Vehicles will pay towing and storage costs up to and including May 24, 2013. You are
responsible for any storage costs beyond that date. You should know that if the vehicle is not
reclaimed, the impound lot may apply to the Superintendent of Motor Vehicles to dispose of the
vehicle.

Adjudicator 5 15

pc: Sarah Leamon via fax
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 28, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”)
being not less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);
you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
(‘ASD")

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Mike Smith. | proceeded with this review based on that confirmation.

Issues

The following are the issues in this review:
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Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed the evidence of Constable Smith, | find there is one determinative issue in this
review.

Was the ASD reliable?

In the Report to Superintendent (the “RTS”), Constable Smith indicated that you provided breath
samples into ASDs with serial numbers 092903 and 101238. However, the officer did not
provide a Certificate of a Qualified ASD Calibrator for either of these ASDs. As a result, there is
no evidence before me regarding the calibration of the ASDs used to analyze your breath
samples. Consequently, | cannot be satisfied that the ASDs were reliable. Having made this
finding, | do not need to consider other issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 9, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc. Mike Smith
250-487-4309 (fax)
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 1, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

= you were advised of your right to request a second analysis;

= if requested, it was provided and performed with a different ASD;

= the Notice was served on the basis of the lower analysis result; and,

= the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
Records at this office confirm that you received full disclosure of the documents before me. At

the start of the oral hearing you acknowledged that you had received disclosure. | have
proceeded with the review based on this confirmation.

Issues
= Were you a driver within the meaning of section 215.41(1) of the Act?
= Did the ASD register a “FAIL” and was it as a result of your BAC exceeding 80 mg%?
=  Were you advised of your right to request a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
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=  Was the ASD reliable?
= Was the Notice served on the basis of the lower analysis result?

Facts, Evidence and Analysis

Was the ASD analysis a result of your BAC exceeding 80 mg%?

In considering the evidence in its totality, | find that Officer Sorg has failed to provide evidence
sufficient to establish that the ASD “FAIL” was a result of your BAC exceeding 80 mg%.

Having made this finding, there is no need to consider the other issues in this review.
Decision

Based on the evidence, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 10, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator s 15
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 25, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me
Preliminary Matters
At the beginning of the oral hearing | confirmed that your lawyer, Kyla Lee, was provided with all

of the disclosure documents before me. | have proceeded with the review based on that
confirmation.
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed all of the evidence before me, | find there is one determinative issue in this
review.

Was the ASD reliable?

Your lawyer referred to the the Report to Superintendent (the “RTS”), and the Certificate of
Qualified ASD Calibrator (the “Certificate”) provided by the officer. Ms. Lee pointed out that in
the RTS the officer indicated that you provided a breath sample into ASD with serial number
077917. However, the Certificate the officer provided is for an ASD with serial number 077919.

The officer has not provided any ASD information, specifically a Certificate for ASD serial
number 077917. As such, | agree with Ms. Lee that | cannot be satisfied that the ASD used,
was properly serviced or calibrated at the time of your ASD test. Accordingly, | cannot be
satisfied that the ASD was reliable.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(4) of the Act. You may resume driving after you
have obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold
an Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

If the registered owner has not already done so, they may go directly to the location where the
vehicle is impounded for the immediate release of the vehicle. The Superintendent of Motor
Vehicles will pay towing and storage costs up to and including May 15, 2013. The registered
owner is responsible for any storage costs beyond that date. The owner should know that if the
vehicle is not reclaimed, the impound lot may apply to the Superintendent of Motor Vehicles to
dispose of the vehicle.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

s.15
Adjudicator

cc: Kyla Lee, fax: 604-685-8308
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sS.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 3, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the hearing | confirmed that full disclosure of the documents before me was
provided to your lawyer, Kyla Lee. | have proceeded with the review based on that
confirmation.

Issues

The following are the issues in this review:
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Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on the evidence before me, | am not satisfied that you were a driver within the meaning
of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including May 17, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc: Kyla Lee
Fax: 604-685-8308
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On May 7, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the review, | confirmed with your lawyer, Jesse Stam, that he had received
full disclosure of the documents before me. | have proceeded with my review based on this
confirmation.

Issues

The following are the issues in this review:

o Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
e Were you advised of your right to a second analysis?
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o Was the second analysis provided by the officer and performed using a different ASD?
o Was the Notice served on the basis of the lower analysis result?
e Were the ASDs reliable?

Facts, Evidence and Analysis
There is one issue determinative of my decision in this review.

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report To Superintendent (“RTS”), the officer reported that you were driving or in care or
control of a vehicle at 23:15 hours, on May 7, 2013. In the Narrative Text Hardcopy (“Narrative”)
the officer indicated that he observed an occupant s.22
The officer identified you as the occupant. The officer reported that the s.22
but the keys were in the ignition, in the on position. The officer reported

that s.22

Both you and s.22 provided evidence as to the relevant events. Although there are
discrepancies between the officer’s evidence and the evidence of both yours ands.22

it is clear that you were in a vehicle that g 22 that the
engine of your vehicle was off and it was not s.22

Mr. Stamm provided the case of R. v. Brala, which | find is on point in your case. In Brala, where
a vehicle was connected to a tow truck by chains, the court held that the vehicle had passed
into the care and control of the tow truck driver. Similarly, in your case s.22

s.22

Further the evidence before me does not reliably establish that you consumed alcohol before or
while you were driving, s.22

Having reviewed the evidence before me, | am not satisfied that you were a driver within the
meaning of section 215.41(1) of the Act on May 7, 2013, at 23:15 hours, as the investigating
officer reported.

Having made this finding, | do not need to consider other issues in this review.

Decision

| therefore revoke your driving prohibition and monetary penalty as required by s. 215.5(4) of the
Act. As a result, the prohibition has been removed from your driving record and you may
resume driving once you have obtained a driver's licence.

You may resume driving after you have obtained a driver’s licence from the Insurance

Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.
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Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

The vehicle impoundment is also revoked. Upon receipt of proof of payment, the Superintendent
of Motor Vehicles will pay the towing and storage costs up to and including the date the vehicle
was eligible for release. Original receipts and invoices with proof of payment must be submitted
for reimbursement. You must also enclose a copy of this letter to ensure the correct charges are
refunded to you. You may send your invoice to the Superintendent of Motor Vehicles at the
address noted below.

s.15

Adjudicator

cc. Jesse Stamm
fax 250.474.7172
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) s.22
Introduction

On April 19, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office indicate that disclosure documents were provided to your lawyer, Jamie
Butler. | have proceeded with the hearing based on this confirmation.

Issues
The following are the issues in this review:

o Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
e Were you advised of your right to a second analysis?
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o Was the second analysis provided by the officer and performed using a different ASD?
o Was the Notice served on the basis of the lower analysis result?
e Were the ASDs reliable?

Facts, Evidence and Analysis
There is one issue determinative of my review.

Were you a driver within the meaning of section 215.41(1) of the Act?

Having reviewed the evidence before me, | am not satisfied that you were a driver within the
meaning of section 215.41(1) of the Act on April 19, 2013, at 23:28 hours, as the investigating
officer reported.

Having made this finding, | do not need to consider other issues in this review.
Decision

| therefore revoke your driving prohibition and monetary penalty as required by s. 215.5(4) of the
Act. As a result, the prohibition has been removed from your driving record and you may
resume driving once you have obtained a driver's licence.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including May 7, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc. Jamie Butler
fax: 604.739.9888
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May 1, 2013

Driver’s Licence s.22
s.22

REVIEW DECISION Immediate Roadside Prohibition s.22

Introduction

On April 19, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the ASD registered a “WARN?” as a result of your blood alcohol concentration (“BAC”) being
not less than 50 milligrams of alcohol in 100 millilitres of blood (“50 mg%")

e you were advised of your right to request a second analysis;

e if requested, it was provided and performed with a different approved screening device
(‘ASD");
the Notice was served on the basis of the lower analysis result; and,

o the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records before me confirm that the disclosure documents were sent to your lawyer on
April 23, 2013 . | have proceeded with this review based on that confirmation.
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Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “WARN?”, and was it as a result of your BAC exceeding 50 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed with a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
Since there is one issue that is determinative in this review, | have only addressed that issue.

Was the ASD reliable?

In the Report to Superintendent, the officer indicated that you provided breath samples into two
different ASDs, both of which resulted in a “fail’. Having considered the Certificates of a Qualified
ASD Calibrator, | am not satisfied that the ASD used for the second test was reliable.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is impounded
for the immediate release of your vehicle. The Superintendent of Motor Vehicles will pay towing and
storage costs up to and including April 30, 2013. You are responsible for any storage costs beyond

that date. You should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator

pc: JENNIFER CURRIE, Lawyer, via fax 604-590-5626
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