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Bradley, Jay FLNR:EX

From: Hagan-Braun, Nathan AL:EX
Sent: Tuesday, November 24, 2008 3:54 PM
To: Parnell, Grant AL:EX

Subject: Accepted: Confirmed: Conference Call re MLA Abbott 73 Land Title Act
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Bradley, Jay FLNR:EX

From:
Sent:
To:
Subject:

Follow Up Flag:
Flag Status:

Hello Brenda and Jeff,

Bradley, Jay FLNR:EX

Tuesday, October 4, 2011 9:21 AM

‘Jeff Mitton'; 'Brenda Gibson'

leases under section 73.3 of the Land Title Act

Follow up
Flagged

After nearly a month of being away from the office (annual leave), | am wanting to follow up on the status of your
review concerning our policy referral of “leases under section 73.3 of the Land Title Act” {Policy Analysis Report {(May

2011).

Brenda, you had indicated in early August that you wanted to consider the policy issue further and suggested that a
preliminary working session with Mr. Colin Stewart {legal counsel for Columbia-Shuswap} might be appropriate. You
had spoken with the Columbia-Shuswap Regional District and had placed a call in with Colin to set up a session.

Jeff, if | recollect correctly this policy matter was referred care of you to the LGMA Approving Officer’s group.

I'd appreciate your letting me know where things are at this time, as it would be very helpful to have both an Approving
Officer’s and local government’s perspectives for the policy development. Please feel free to jot me an email or call.

Many thanks,

lay
250-387-9556
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Bradley, Jay FLNR:EX

From:
Sent:
To:
Subject:

Hi Nathan

A follow up from our meeting a week ago on this file.

Trotter, Ward AL:EX

Sunday, May 9, 2010 12:30 PM
Hagan-Braun, Nathan AL:EX
LTA

1 - would you follow up with registrar as discussed to see if a decision has been made,

that your office may keep such a tracking sheet

Ward

s.13

I am thinking
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Bradley, Jay FLNR:EX

From: Bradley, Jay FLNR:EX

Sent: Tuesday, September 27, 2011 9:03 AM

To: Munro, Rosalina

Subject: RE: Requsst for Consultation: s.73(3) of the Land Title Act
Follow Up Flag: Foltow up

Flag Status: Flagged

Hello Rosalina,

I'm just checking in to see how your review of the “huilding shed lease” policy issue is coming along, as referenced
below. Do you have a status update that you can provide?

Thanks,
Jay

From: Munro, Rosalina FIN:EX

Sent: Thursday, June 9, 2011 11:18 AM

To: Bradley, Jay FLNR:EX

Cc: Sinkwich, Jill D FIN:EX

Subject: FW: Request for Consultation; s,73(3} of the Land Title Act

Hi Jay,
Jilt Sinkwich has forwarded your email to me as the analyst responsible for the Real Estate Development Marketing Act,

I will be in touch once I get a chance to review the materials you have sent us,

Cheers,

Rosalina Munro
Policy Analyst | Ministry of Finance | (250) 356-5923

From: Bradley, Jay FLNR:EX

Sent: Wednesday, June 8, 2011 3:46 PM

To: Sinkwich, Jill D FIN:EX

Subject: Request for Consultation: s.73(3) of the Land Title Act

<< File: Copy of Letter to L. Blaschuk, Registrar, Kamloops LTO (Apr 27 2011).pdf >> << File: Discusslon Paper {May
26.11).docx >>

Subject: The implications of Section 73(3) of the Land Title Act on building leases.

Hello again, Jili.

Further fo my note below, | am sending herewith a “policy analysis report” in response to a specific issue that
was raised in a letter to the registrar from s.22 which
letter is also attached.
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.22 letter concerns section 73.3 of the Land Title Act as it relates fo the development of a
recreational vehicle resort in the Columbia-Shuswap Regional District.

| would be curious to tearn of your Ministry’s perspectives on the broader policy options that are being
assessed, to deal with building leases that could result in the de facto subdivision of lands. The option to
amend the Real Estate Marketing and Development Act may be of particular interest to you, as it is
administered through your Ministry.

| look forward to learning your advice and feedback.
Jay Bradley

Ministry of Forests, Mines and Natural Resource Operations
250-387-95656

From: Bradiey, Jay FLNR:EX

Sent: Tuesday, June 7, 2011 4:10 PM

To: Sinkwich, Jili D FIN:EX

Subject: Policy Development: Request for Consultation

Subject: The implications of Section 73(3) of the Land Title Act on building leases.

Hello Jill.

| am a Land Policy Analyst with the Ministry of Forests, Mines and Natural Resource Operations, with a
primary focus on the Land Tille Act. Currently, our policy group is working on analyses of various policy
issues, some of which may lead fo legislative amendments.

One policy issue for which options are being developed may impact the Real Estate Marketing and

Development Act. As | understand your Minisiry is responsible for this legislation, | am contacting you o
initiate consultations, and learn from you any preference for materials and timeframes to accommodate this.

| propose to send you a Policy Analysis Report and supplemental material that is prepared for the captioned
policy issue, which report presents our analysis of options to date. If you are amenable to this approach, I'd
request that you review the report and provide feedback from the parspective of your Ministry’s interests.
Please let me know if this proposed methodology or any other would wark for you.

Sincerely,

Jay Bradley
250-387-9556
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THE MIKE RINK STORY | City & Region | Kamloops Daily News

Page 1 of 5

Thesse search terms ara highlighted: mike rink west beach 2011 columbia shuswap
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Mine could provide tax windfall for City
Fiery car crash deemed suspicious
Judge dossn't buy drunken mas's excuse

Police seck driver whose truck hit 11-year-ofd
qirl

HST costs us $350 more on average: report

QUESTION OF THE WEEK

i1 Adecade ago his buildings were pushed into

8 everything from senices' condominlums to resort
; properties and housing units aimed at empty

.1 Toots, his building fegacy, troubled financial history
¢ and how he grew sao big, so fast after bankmpicy.

TIHRE LEFT:
12 days, tdh 14m 33s

Home» News» City & Reglon

THE MIKE RINK STORY
A different kind of builder
DECEMBER 4, 2010

BY CAM FORTEMS
DAILY NEWS STAFF REPORTER

Share }

Mike Rink and his wife Marnie McEachern arrived In
Kamioops from Regina 30 years ago In a pickup full
of tools and pulling a trafler

Over the next 23 years, Rink weuld progress from
building singte-family homes to developing some of
Kamleops most recognizable buildings, maving
people downtown and growing a successtul
company,

foreclosure; he went through personal bankruptcy
five years later,

But amid failure, Rink was rebuilding, boldly banking
on a recovering B.C. economy and demand for

nesters,

Today, Rink and McEachern's companies are agaln in
a finandal crisis, affecting everyone from banks to

hundreds of subcentractors left unpald from projects
In Kamloops, the Shuswap, Okanagan and Sguamish.

In a three-part series, The Daily News looks at Rink's

| RINKFILE.IPG
i MIKE RINK is describad as a daveloper with a |
viston who likes to huild big. !
1

Today: Mike Rink's Imprint is all over Kamloops but
he was never far from finanda) turmoll and ;
controversy, ; |
Related Links:
Monday: In his wake, Rink's finandal problems
brought grief to many of those who worked for him,

{» Rink firms seek more refinancing iime

¢ Tuesday: Too big, too fast? New Future Building Group had few financlal limits until it ran into the Great
i Depression.

L2 L

They don't have his name on the exterior, but for anyene who has watched Kamloops' skyline silhouette
grow over the past two decades, Mike Rink's signature Is all over his buildings.

Typlcally earth tones or pink, projects built by Rink's New Future Building Corp. make extensive use of
stucco on the exterior and have a desert-influenced, Mediterranean style, harkening back to the Plaza
Rotel, one of the city's grandest buildings.
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THE MIKE RINK STORY | City & Region | Kamloops Daily News Page 2 of 5
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Arguably ore of Kamicops' biggest builders from the 19905 onward, Rink becsme 2 heusehold name when  NEWS
he made an ambftious but ulimately unsuccessful attempt in 1999 to pariner with the Gty of Kamloops in
a convention centre profect for Lome Street across from Interior Savings Centre. &

Region

. In the space of 10 vears, after moving here from Regina in the early '80s, Rink went from managing his Living

: parents’ Travelodge and doing small construction projects to promating & 25C-room Hilton hotel, Readers
condominium profect and 1,500-seat convention centre that would have required heavy annual subsidles Reporter

from taxpayers. Canada

i World

| That ambiticus concept came on the heels of several successful multi-family projects constructed during 2 vides

bullding boom in the earty $990s, SPORTS

' . Tt was also a major triumph for Dave and Jean Rink, Mike's parents, who moved to Kamloops in 1979 to Local

| purchase the downtown motel. Severzl years before, they had temporarily lost their eldest son to one of National

" North America's Infamous cults. BUSIMESS
. Mike Rink confirms that as a young man he was a member of the Unification Church, whase followers ‘LOC_Bl
were knowm as Moonies after thelr feader, Rev. Sun Myung Moon. Hationat
: OPINION
Rink's sister, Ann Sheridan, said Mike spent 10 months in San Frandsce In the mid-1970s working with the Editorial
i church. Columnist
; Letiers
! She sald she recalls her mother and RInk's first wife, who was pregnant at the time, “pleading for bis Biogs
: Telease” on & San Francisco television station, NTERTA
Hike's father ang brother Perry went to Californfa in an attempt to "kidrap him,” Sheridan sald. But that Arts
also failed, &
Entertainr
Eventually Mike came home te Regina, but the family wanted to ensure he wouldn't go back, 5_5r80¥\'b‘1
“My parents paid $25,000 for a depregremmer (therapist tralned in cult techniques) to come up from New jﬁuide ’
York to convince hilm not to go back to the Moonies.® P
COMMUN:
Rink said he doesn't hide the fact he was a follower of the church, adding that was more than three EEvens
decades ago. ‘Bhoto
‘Gallery
= was 22 years old. It was an experience and I den't regret ... I was travelling and that happened... Tm  Kamlinks
& parson who listens to everyone's Ideas. WEATHER
I'm not afrald of looking at things. It's my nature.” e
Quality
Rink started in construction In Regina doing small jobs, induding basements, EDEd
He bagan building houses here aad his success got him noticed with reaftors and architects, who brought  Report
him more work. TRA
Dep/Ar
That led to his first big project, Arbutus Estates, Kamleops® first gated community cverlooking the E\égl AT

Thompson River, From there he built a half dozen condeminium profects, building his reputation and the CLASSIFIE
company.

jobs
Today, after building many of Kamloops' majar residential developments, and going through several ‘Autos
controversies and financlal setbacks, Mike Rink fives with his wife Marnie McEachern in a West End home  Real
assessed at $500,000.They've raised four children there. Estate

Submit
He kves modestly, he says - "T've had the same carpet In my house for 25 years, © ‘An

Ad

¢ SUCCESS AND SETBACKS IN THE CITY OBITUAR]

In 1999, s he worked to convince the City of Kamloops to partner on the joint venture convention centre
across from Riverside Park, Rink was also buiiding two major residential projects in Kamloops.

In the midst of a small recession that gripped the province, Rink pressed ahead with the convention centre
oroposal, even as builders began slapping ens on Victorta Landing and Terravista - two of the largest

residential projects In Kamleops worth tens of millions of dellars.

i Tt wiould become another of his signatures, then and now: pushing shead with ever-larger development

plans despite a stowing and froubled ecanomy - economies that on two pceasgions within the space of 10
years pushed his prejects into finandal peril.

He wants to build evesy building big and fabulous," said Sherdan, who worked with her brother for two
years, In 2004 and 2005, before they parted ways.

But Rink said his failure at Victoria Lending was due to the lender puliing the trigger toe early, He said ha
was in @ position to complete the building with another $280,000 loan.

But the lender was hackstopped with a Canada Mortgage end Housing Corp. loan. It chose to start
oreclosure, which Rink sald quaranteed payment through the mortgage insurance from the Crown

arperation,

i =rhey Gender) took a $5 million toss, paid for by the government of Canada,”
1 Today, Rink and his wife, along with a family trust controlled by them, face more then $85 milfion In debts,

New Future Group-refated firms were forced to seek protection last month under the federal Companies’
Creditors Arrangement Act {CCAA} as bills went unpaid.

: Controlled by Rink and McEachem, New Future has six Interfor B.C. projects and properties, with @ seventh

FNR-2011-00187
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THE MIKE RINK STORY | City & Region | Kamloops Daily News

Page 3 of 5

in Squamish, Work has hafted on afl of them due to 2 “liquidity crisis,” or inability to pay bills and loan

demands.

The Kamloops builder wants to restructure projects through the CCAA. Detailed plans and assessments are

underway through a special monfter.

" Those revamped plans - a bid to right New Future's sinking ship - will be presented to major crediors,

* induding banks and mortgage companies in @ process that would see Rink stay at the helm,

Despite various project setbacks, veteran city businessman Frank Walsh sald Rink Is knowa Tn local

business circles for his vision.

“You hear & talked about: he's got an amazing sbility to take a piece of fand, change the concept and make

it work.”

Tha City’s chief administrator, Randy Diehi, was in charge of development in Kamloops at City Hall in the

early "905 when many of Rink’s projects were buitt.

He sald even today Rink possesses 2 creative development vision that has moved more people into the

downtowm core and North Kamfoaps towm centre.

. "He first built at Victeria and Fifth {Monarch Court) when there were very few projects with a mix of

commercial and residential,”

At Victoria Landing it was a diferent kind of project than wa'd seen,” Diehl said,

"t was more reflective of the Vancouver market at the time..., He has & different creative slant. He's

- always trying to find ways ta make things happen.”

> Fhat vision has resulted in a portfolio of major projects he has successfully completed. Those Include multi- |

. family buildings in Kamloops and seniors’ complexes here, In Chase aad In Regina,

i But some of those projects in Kamlcops have not been without controversy.

Kamloops Coun. Jim Harker recalls Rink tefling him before a vadance hearing four years ago that he
neglected to put sundecks on the Renaissance Retirement Concept building he developed on Tranquitle

Road to protect senfors from falling off.

Rink was forced to go to council after the building was complete because decks were shown in plans

' approved by the City.

" Despite growing public opposition te the subsidy, and untl word of his financial treubles at Yicteris Landing
and Terravista emerged, Rink convinced Kamloops counddl in 1999 to pariner with him and provide what
* was at first supposed to be a $250,000 subsidy annually for 10 years. That subsidy continued to grow as

_ the deal advanced.

- At Terravista, he was later hired as the project supervisor to complete the buikiing by the purchaser who
- had bought the project from bankruptey proceedings started when bis company couldn't pay its bifls.

Another of Rink's sisters, Connle Jameson, who also works in construction, Including a redevelopment of

the Amelia on Fourth Avenue downtown, said hier brother is confident and persistent.

“Ha's got great vision. He's very forceful, a good talker,”

But Jameson also had a falling cut with her brother. She said his track record in Kamioops, unpaid debts

and controversial development, made it too hard for her to get approvals from City Ha!l and coundl.

. "It's hard with City ceuncil. That's really who stopped me. They didn't stop him.”

For the Renaissance, Harker said he didn't like Rink promising one thing and then coming back with

" another, using safety as the reason.

- “Lhad 30 years In the fire department and I've never seen & senfor citizen fall off a deck.”

Harker voted against allowing the variance, but the majority of council agreed with planners that it was a

i mere cversivht and granted permission to operste.

. Planners alse said Rink opted to finish the building in more expensive stucco, rather than vinyl shown on

¢ the plans.

- At Mission Hill, two highly visible half-finished buildings off Summit Drive, Rink was denled rezoning three
- years ago due to concems about traffic and a reduction In typical parking for 229 units at the proposed

| $70-nvition restdential building.

; But with one counciflor absent the first time - current mayor Peter Milebar - counciliors opted for 2 second

! vote and the project received the go-zhead,

| City administrator Diehl sald Rink's persistence is not unfike that of any successful developer. But his

appreach s unique.

+ 1f his plans are tumed down "he'll come back with a creative angle in a different way.”

. CONTROVERSY AT THE SHUSWAP

. While Rink has been successful In Karmnloops in convindng councit and City Hall of his plans, evidenced by
* rezoning success, it has been a different story In the Shuswap.

. Rink was denled zoning on two prajects, including the controversial West Beach Village In 2008, The
. proposed 218-unit resort and marina projeck became a national lssue due to its proximity to the workd-
i famous Adams River saimon run. Hundreds of opponents stacked a public hearing and the regional district

FNR-2011-00187
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THE MIKE RINK STORY | City & Region | Kamloops Daily News Page 4 of 5

received letters fram across Canada begging Joca! politidans to tum i down.

Under that pressure, the Columbia-Shuswap Regional Bistrict hoard denied rezoning. Undaunted, Rink
opted not to sell the parcal to the province, which wanted to add it to nelghbouring Roderick Haig-Brovm
Provindal Park.
But Rink said he sat down with his wife and staff. While they stift believed in the project, aif agreed the

. negative publicity was causing problems,

. °It wes affecting our projeds elsewhare, We cafled the negotiator and said "we'll teke the offer..... Two
days fater they said Mike, I've been instructed to inform you there's no more discussion and no more
offer.”™

He speculates the $18-million appraisal, which he called far too fow, was unpalateble to government vhen
it was trving to show an image of restraint.

“This happened after collapse of the world economy... . The idea of spending $18 millien... to 3 lot of
people that would have seemed irresponsible. The politics had changed.”

With that prospect of picking up $18 million from the province gone, Rink scrapped plans for condominiums
and instead continued developing the former weterfront campareund on the premise of 199-year leases for
RV lots, anchored by a storage garege aad deck - all permitted under the current zoning.

In the gbsence of any kaws preventing ity Rink also put more than 100 buays in the lake in front of the
property, angering environmentalists and local residents.

| On the other side of the lake, one of New Fiture's companies already completed construction on 23 Tuxury
townhouse units at Eagle Bay, called Canmet Cove, befere the project was taken to a public hearing for a
: residential rezoning.

Similarly to its position on West Beach Village, the regional district board also denled residential zoning for -
Carmel Cove, Rink then chose to market the properties under existing zonkng, which affowed pari-time
living, with the remainder for rental, similar to a ski resort.
+ But finandal documents filed by Rink as part of the CCAA process show only two units, plus a quarter
¢ Interest In another, have been sold. They were marketed at the real estate peak two years ago at $1
million each.
" Carmel Cove has $22.8 million worth of debt registered against it. Another $500,000 Is awed to suppliers
and for unpaid taxes.
West Beach Village has $15 million warth of debt to lenders. Another $1.7 million Is owed to contractors
for work dene on the property.

¢ Rink's vision wasn't restricted to Kamicops and the Skuswap, At the same tme he was applying for
- rezonings and developing projects here, he was also buying up property in the Okanagan and Kootenays
. for resort projects and developing another senjor housing centre in Squamish,

" M were in varous stages, from construction to bare land, when the worddwide devimtum happened fate in
2008, New Future had 125 employees,
Today he has five and is trying to restructure and convince creditors to give New Future ancther chance,

Mike Rink provided comments on a number of espects of this series, but declined an in-depth interviev
with The Dally News, Be submitted the following written statement:

* "Our company is working very hard to ensure the appropriate steps are taken o complete the projects we
" have on the go. We are doing so in the most disciplined fashion through the courts and vith a courts

. delegated observer overseding our work. At g kiter date, we wifl have mere information to anncunce,"

H cfortems@kamloopsnews.ca

* RINK BRCUGHT LTFE TQ DOWNTOWN

Since he began developing major residential and commercial buildings in the mid-'90s, Mike Rink's New
- Future Group has made a long lasting contribution to Kamiaops' dovmtown.

" The company boasts it has constructed 500 homes, the majority of them in Kamloops where the company
is headquartered.

+ The Est starts with Monarch Court, at Seveath Avenue and Victoria Street, which reintreduced to a
neglected downtown core the commerdal-residential mix favoured by City planners,

- Another notable building in the city's core is Desert Gardens Senfors Centre, vihich burmad dowm New

. Year's Eve, in 1996, when it was largaly completed.

| Censtruction began anew the foliowing spring. Today Desent Gardens stands as a successful downtown
senlors restdential and recreation centre, bringing mare residents downtewn who walk to services and

. shops, boosting the local economy.

Tn addition to the Victosia Landing tower dowmtown - the onfy residential tower built here in the past two ;
decades - Rink atso built the Terravista condos just east of downtowm. Beside that development, andina |
similar architectural style, he constructed the Loma Bella project directly to the east. :

He also developed the retail and office commercial building at 348 Victoria Street.

Qutside of downtawn, Rink companies are responsible for a phase of Arbutus Estates, which New Future
calis Kamfoops' first gated community, as well as the Narth Kamloops Renzissance Retirement building,
which brought more people to the North Shore tovm centre.

$a, Chick biere lor rsuse eptians!
: @Copyﬁght 2011 Glacier Mediz Inc.
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Jay Simons

From: Jay Simons
Sent: Tuesday, September 08, 2009 11:48 AM
To: Andrew MclLeod; Andrew Webber, Andy Swetlishoff; Bob Finley, Bob Lapham; Bruce Simard;

Christina DeMarco; Dan Plamondon; Debbie Kunz; Don Turner; Geoff Garbutt, Gord
Simmons; Hugh Sloan; Jason Llewellyn; Jay Simons; Judy Skogstad, Mac Fraser; Mark
Andison; Mike Irg; Mike Tippett; Pamela Duesiing; Paul Thompson; Ramona Mattix; Rick
Brundridge; Rob Smailes; Steven Olmstead; Terry Mceachen; Tom Anderson; Tom Kright

Cc: Debble Bobocel (dbobocel@csrd.be.ca); Graeme Fraser; Jan Thingsted
(ithingsted@oestd.bc.ca); Jay Simons (jsimons@csrd.be.ca), Jennifer Sham; Julia Dykstra;
Kathy Gilbert (kgilbert@csrd.be.ca); Marcin Pachcinski (mpachcinski@csrd.be.ca), Matrianne
Mertens (mmertens@csrd.bc.ca); Sharen Berger (sherger@csrd.be.ca)

Subject: RV lot leases in Comimercial zone

The purpose of this email is to obtain information and possibly initiate discussion regarding what appearsto be a
loophole in the Land Title Act that is being exploited by developers to circumvent the requirement to register
subdivisions, and thus has the potential to neutralize that tool as a control over density and erase the difference
between residential and commercial uses.

The Land Title Act s. 73 requires the registration of a plan of subdivision. However, leases of buildings are exempt from
these requirements pursuant to s. 73(3). The purpose of the exemption Is to keep shopping centre and other
commercial building leases out of the requirement for subdivision. It appears now that this is being used to effect
division of land parcels by tying land rights to building leases by either providing for the lease of part of a building with
the right to occupy a portion of the tand, or actually building small buildings on the |and and leasing them with the right
to occupy an associated portion of the land. One manifestation that we at the Columbia Shuswap RD have encountered
is the building of a number of storage sheds on the land that are then leased for a very long term with the right to
occupy an RY site, The effect is to provide the right to occupy the RV site for residential use without the need for gither
a strata or subdivision, although the users may have to effect an absence for a few days to argue that they were not
using the land residentially. We have heard of an attempt to build mailboxes and {ease them with the right to occupy a
portion of the land that was rejected by the Land Title Office, but then in another case a building was divided into lease
portions that carried the right to occupy an RV site and the Land Title Office accepted registration of the long term lease,
If you have any information regarding such arrangements in your or any other jurisdiction or would like to discuss the
issue further, | would ask thaf you contact me,

Qur expectation is that, if this is developing into a widely used loophole, the matter can be brought to the attention of
the provincial government, possibly through the UBCM.

Thank yvou for your time.

J /g/ St BES, MCLP.

Manager, Development Services
Columbia Shuswap Regional District
781 Marine Park Drive NE

Box 978

Salmon Arm, BC, V1E 4P1
Phone:250 832-8194

Phona direct 250 833-6819
Fax:250 832-3375

Toll Free:1 888 248-2773
Emallfsimons@csrd.be.ca
Web:www.csrd.bc.ca
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Bradley, Jay FLNR:EX

From:
Sent:
To:
Subject:

RV LOT LEASES

20099 8 _001.pd..

CSRD [ir2880@csrd.be.ca]

Friday, November 20, 2009 4:39 PM
Marianne Mertens

RV LOT LEASES 200998

FNR-2011-00187
Page 295 of 435




FNR-2011-00187
Page 296 of 435




1184 W

11833 W

11831 W

50-55-0 N

50-54-0 N 50-54-20 N 50-54-40 N

S0-53-40 N

R4 500

11933 W

N O-£5-05

N 028605

FNR-2011-00187
Page 297 of 435




RE: Consultation documents LTA 73.1 and RV Shed Leases

Friday, August 12, 2011
2:55 PM

Subject | RE: Consultation documents LTA 73.1 and RV Shed Leases
From Bradley, Jay FLNR:EX

To 'Brenda Gibson'
Sent Friday, August 5, 2011 8:55 AM
Hello Brenda.

Thank you for updating me on your progress.

I'am OK with you sharing the report with Jeff. | agree that his insights would add value to the analysis.

s.22

Kind regards,
lay

From: Brenda Gibson [mailto:bgibson@ubcm.ca]
Sent: Friday, August 5, 2011 8:47 AM

To: Bradley, Jay FLNR:EX .
Subject: Consultation documents LTA 73.1 and RV Shed Leases

Hi Jay:

Sorry for the delay in getting back to you. Yve spoken with Columbia Shuswap and have a call in to Colin
Stewart regarding the shed leases, Once | speak with him, I'll get back to you to propose a meeting. In
the meantime, | would like to share your documents with a local government colleague, Jeff Mitton. Jeff
is a Deputy Approving Officer with the City of Victoria, and sits as a UBCM representative on the Land
Title Survey Authority Stakeholder Advisory Committee. Given his expertise in the area, we often seek
his views on land title matters that come to us, and 1 think he could add considerable value to the
discussion on the shed lease issue — and may be willing to sit on a working group if we decide thatis a
useful next step.

Are you ok with us sharing your polity analysis reports with him on a confidential basis?
Thanks.

Brenda

Brenda Gibson

General Manager, Victoria Operations
UBCM

250 356-0862
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RE: Request for Consultation: s.73(3) of the Land Title Act

Friday, August 12, 2011
2:55 PM

rSubject RE: Request for Consultation: 5.73(3) of the Land Title Act
From Bradley, Jay FLNR:EX

To Munro, Rosallna FIN:EX

| Sent Tuesday, July 26, 2011 1:30 PM i

No problem. Please do sa.

From: Munro, Rosalina FIN:EX

Sent: Tuesday, July 26, 2011 11:54 AM

To: Bradley, Jay FLNR:EX

Subject: RE: Request for-Consultation: 5,.73(3) of the Land Title Act

Thanks Jay.

Do you mind if | share that email and attachment with FICOM and Housing Policy?

From: Bradley, Jay FLNR:EX

Sent: Tuesday, July 26, 2011 11:35 AM

To: Munro, Rosalina FIN:EX

Cec: Webber Atkins, Garth FLNR:EX

Subject: RE: Request for Consultation: s.73(3) of the Land Title Act

Hi Rosalina,

i’d be very happy to attend the next meeting; thanks for thinking of me and suggesting that | participate.

Non-Responsive

lay

From: Munro, Rosalina FIN:EX

Sent: Tuesday, July 26, 2011 11:23 AM

To: Bradley, Jay FLNR:EX

Cc: Gill, Marcus A FIN:EX; Mitchell, Jay FIN:EX

Subject: Request for Consultation: 5.73(3) of the Land Title Act

Hilay,

FNR-2011-00187
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On july 13th | attended a meeting with people from the Ministry of Community, Sport and Cultural
Development (local government/planners}, the Ministry of Energy and Mines (Housing Policy) and the
Ministry of Transportation {approval officers). The meeting briefly touched upon the controversial
development techniques used in the province. Such as the registration of a building strata plan which is
reaily a bare land strata and the new shed lease issue.

At this meeting it was decided that a briefing note {BN) be drafted on the issue of unregulatad
subdivisions in order to start the discussion on what is the problem(s) and possible solutions. The
Housing Policy branch and a member from the intergovernmental Relations and Planning branch are
going to start the BN. The BN will be shared with all parties involved to solicit input and ideas.

Since the shed lease Issue affects all of the ministries above and the Financial Institutions Commission |
think it would be best to work through this issue along with the other unique developments in the
province as a group. | have had a discussion with the Financial Institutions Commission respecting the
shed lease issue and we don’t believe this issue can be solved through the Real Estate Development
Marketing Act. | hope you don’t mind but | have suggested that you be included in the upcoming
discussions on all of the unique developments in the province, some of which will affect the Land Title
Act.

The next meeting for this group will be on August 23 from 2 to 3:30, a meeting request and call in
information will be sent out sometime soon.

Cheers,

Rosalina Munro
Policy Analyst | Ministry of Finance | (250) 356-5923
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s.73

Friday,May 13,2011
2:33PM

Sllbject 5,73

From Bradley, lay AL:EX

To Hagan-Braun, Nathan AL:EX

Sent | Tuesday, May18,2010 T:59PM :

Hi Nathan. When you have a chance would you send me any background info that would be helpful for
my review of s.73 of the LTA? It might help me with the basicsin order to track downthe address/
owner orproperty identifierforatitle search.

thx

FNR-2011-00187
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RE: "policy analysis" referral

Tuesday, September 27, 2011
8:56 AM

Subject | RE: "policy analysis" referral

From Bradley, Jay FLNR:EX

To Gergley, Meagan CSCD:EX
Sent friday, June 17, 2011 3:01 PM |
Thanks.

From: Gergley, Meagan CSCD:EX

Sent: Friday, June 17, 2011 2:51 PM

To: Bradtley, Jay FLNR:EX

Cc: Messenger, Meggin A CSCD:EX; Schmidt, Heike CSCD:EX
Subject: RE: "policy analysis" referral

Hi Jay,

My apologies for the delay in getting back to you. Please follow-up with Meggin Messenger and Heike
Schmidt from our Ministry — they are familiar with the issues/interests,

Cheers,
Meagan

From: Bradley, Jay FLNR:EX

Sent: Thursday, June 9, 2011 2:10 PM
To: Gergley, Meagan CSCD:EX
Subject: "policy analysis” referral

Hi Meagan.

I'm hoping you might steer this request in the right direction, towards the policy group / person in your
Ministry that might provide feedback on the following issue,

There is an issue in the Columbia-Shuswap Regional District, where a developer is installing small sheds
(less than 10 m2} on a property {which sheds do not require a Building Permit and are exempted under
the BC Building Code), and then employing s.73.3 of the Land Title Act to register 200-year leases for
each building and an appurtenant licence to occupy land. The developer is selling these off at market

value.

The local government is concerned that there is a de facto subdivision of land, and the developer Is
using 5.73.3 to circumvent the subdivision requirements that otherwise would apply.

1 have prepared a Policy Analysis Report our analysis of options to date. I'd like to learn MCSCD’s
perspective of these options from the perspective of your agency’s interests.

Thanks Jay

FNR-2011-00187
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Consultation documents LTA 73.1 and RV Shed Leases

Tuesday, September 27, 2011

8:56 AM
rSUbIect Consultation documents LTA 73.1 and RV Shed Leases
From Brenda Gibson
To Bradley, Jay FLNR:EX
Ce jmitton @victoria.ca
Sent Friday, August 5, 2011 2:48 PM

HI Jay: As discussed this morning, 1 forwarded your two documents to Jeff Mitton (cc’d above). He has
already gotten back to me, and has asked if he can share the paper on LTA 73.1 with an Approving
Officer committee he sits on, so | said I'd ask you.

He Is also of the view that a working group might be the best way to work towards a solution on the RV
shed lease Issue and has offered to sit on that group if he is available, 522
s.22

If you could get back to him on sharing of the one paper I'd appreciate it, and after | speak with Colin, I'll
phone you with some ideas about a working group.

Thanks.

Brenda

Brenda Gihson

General Manager, Victoria Operations

UBCM
250 356-0862
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Re: Policy Development: Request for Consultation

Tuesday, September 27, 2011
8:56 AM

Subject | Re: Policy Development: Request for Consultation

From Grimmett, Peter FIN:EX
To Bradley, Jay FLNR:EX
Cc Mitchell, Jay FIN:EX

Sent Wednesday, June 8, 2011 4:07 PM

Hello, Jay:

Thank you for the opportunity to comment on possible changes to the Real Estate Development
Marketing Act. We also work with the Financial and Corporate Sector Policy Branch {Phone 250
387-1269; E-mail HYPERLINK "mailto:FCSPB@gov.be.ca” FCSPB@gov.be.ca), which is responsible for
legislative amendments to that Act.

We would ask that you please send your Policy Analysis Report and supplemental material to us at:

L. Jay Mitchell

Deputy Superintendent of Real Estate

Suite 1200 — 13450 102nd Avenue

Surrey, BC V3T 5X3

Phone: 604 953-5300

Fax: 604 953-5301

E-mail: HYPERLINK "mailto:j. mitcheli@ficombe.ca” jay.mitchell@ficombc.ca

Our office will provide you with commentis after our staff have had time to review your materials.

Sincerely,
Peter

Peter Grimmett

Financial Institutions Commission

Superintendent of Real Estate’s Office

Manager, Real Estate

Phone: 604 953-5312

Fax: 604 953-5301

E-mail: mailtg:peter.grimmeti@ficombc.ca peter.grimmett@ficombe.ca

Untess otherwise agreed expressly in writing by the author, this communication is to be treated as

confidential and the information in it may not be used or disclosed except for the purpose for which it

has been sent. It is intended only for the use of the person to whom it is addressed. Any distribution,
copying or use by anyone else is strictly prohibited. if you have recelved this e-mail in error, please
telephone me immediately and destroy this e-mail.

VISION: Trusted financial and economic leadership for a prosperous province

Please consider the environment before printing this email
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From: Bradley, Jay FLNR:EX

Sent: Tuesday, June 07, 2011 4:21 PM

To: Real Estate FIN:EX

Subject: Policy Development: Request for Consultation

Attn: Superintendant of Real Estate (Financial Institutions Commission)
Subject: The implications of Section 73{3) of the Land Title Act on building leases.

I am a Land Policy Analyst with the Ministry of Forests, Mines and Natural Resource Operations, with a
primary focus on the Land Title Act. Currently, our policy group is working on analyses of various policy
issues, some of which may lead to legislative amendments.

One policy issue for which options are being developed may impact the Real Estate Marketing and
Development Act. As | understand you are responsible for overseeing this legistation, | am contacting
you to initiate consultations, and learn from you any preference for materials and timeframes to
accommodate this.

I propose to send you a Policy Analysis Report and supplemental material that is prepared for the
captioned policy issue, which report presents our analysis of options to date. If you are amenable to this
approach, I'd request that you review the report and provide feedback from the perspective of your

agency’s Interests,

Please let me know If this proposed methodology or any other would work for you.
Sincerely,

Jay Bradley
250-387-9556
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RE: Consultation documents LTA 73.1 and RV Shed Leases

Tuesday, September 27, 2011

8:56 AM

Subject | RE: Consultation documents LTA 73.1 and RV Shed Leases
from leff Mitton

To Bradley, Jay FLNR:EX

Sent Friday, August 5, 2011 4:06 PM ]

Thanks Jay, so just to be clear, | was intending to send the policy consuitation paper and the discussion
paper. | appreciate both these papers are variations on the issues asscciated with 5.73.1, but perhaps
the intent is only to send the policy consuliation paper. If I'm stepping deeper into the mud as | go, please
forgive me. My intentions are good.

thanks, Jeff

Jeff Mitton

Supervisor - Land Development
Deputy Approving Officer
Engineering and Public Works
City of Victoria

#1 Centennial Square

Victoria, BC VBW 1P6

Tel: 250.361.0298

email: imitton@victoria.ca

From: Bradley, Jay FLNR:EX [maiito:Jay.Bradiey@gov.bc.cal

Sent; Friday, Aug 5, 2011 3:52 PM

To: Jeff Mitton

Subject: RE: Consultation documents LTA 73.1 and RV Shed Leases

| appreciate the tact.

Just so that I'm clear, what are the “other two papers” being referred to? My understanding is that the
“5.73.1" paper would be broached with the Committee at this stage.

The LTSA is typically consulted on these policy matters; having the 5.G.’s opinion provided through the
lens of this forum would be valuable. Ditto for Bill Buholzer's opinion!

One caution to emphasise is that the papers only provide analyses of the issues, but do not purport to
take a position or to present a “decision” one way or the other.

lay

From: Jeff Mitton [mailto:imitton@victoria.ca]
Sent: Friday, August 5, 2011 3:41 PM

To: Bradley, Jay FLNR:EX
Subject: RE: Consultation documents LTA 73.1 and RV Shed Leases

HiJay. Not trying to be overly sensitive here, but the committee membership includes Bill Buholzer, as
our resident legal consultant as well as Mike Thompson, the Surveyor General. I'm thinking I'll cut the
letter to the Registrar, don't think there's anything inflammatory in the other two papers, but if you have
any concerns given this information, let me know and I'll deal with accordingly.
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thanks, Jeff

Jeff Mition

Supervisor - Land Development
Deputy Approving Officer
Engineering and Public Works
City of Victoria

#1 Centennial Square

Victoria, BC VBW 1P6

Tel: 250.361.0298

email: jmitton@victoria.ca

From: Bradley, Jay FLNR:EX [mailto:Jay.Bradley@gov.bc.ca]

Sent: Friday, Aug 5, 2011 3:34 PM

To: Jeff Mitton; 'Brenda Gibson'

Subject: RE: Consultation documents LTA 73.1 and RV Shed Leases
Hi Jeff,

The LGMA A.O, comumittee forum sounds appropriate,
s.22

Regards,
jay

From: Jeff Mitton [mailto:jmitton@victoria.ca]

Sent: Friday, August 5, 2011 3:31 PM

To: Bradley, Jay FLNR:EX; Brenda Gibson

Subject: RE: Consultation documents LTA 73.1 and RV Shed Leases

Hi Jay, and Brenda.

s.22

Thanks for the go ahead on this reguest to share. The group | work with is the Provincial Approving
Cfficer Committee. I{'s somewhat like the Island group or the Development Officers group in Burnaby, but
is under and LGMA banner, and is set up to assist Approving Officers generally in the Province. Anyhow
1 appreciate the opportunity to give our group a chance to comment on the toplc. I'm sure we'll get some

good feedback.

Jay, you may know Graham Savage, he's recently been recruited as a member of the group, and |

certainly appreciate his experience and insights. Talk to you beth soon.,

regards, Jeff

Jeff Mitton

Supervisor - Land Development
Deputy Approving Officer
Engineering and Public Works
City of Victoria

#1 Centennial Square

Victoria, BC VBW 1P6

Tel: 250.361.0298

email: jimitton@victoria.ca

From: Bradley, Jay FLNR:EX [mailto:Jay.Bradley@gov,.bc.ca]
Sent: Friday, Aug 5, 2011 3:12 PM

Emails (Sept 26.11) Page 11

Have a great weekend.
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To: 'Brenda Gibson'
Cc: Jeff Mitton
Subject: RE: Consultation documents LTA 73.1 and RV Shed Leases

Hi Brenda.
I'm OK with Jeff sharing the paper with the Approving Officer committee,

Out of curiosity, is this committee the Vancouver Island Development Officer’s Group (which is
comprised of many of the Island’s Approving Officers)? If so, | participate in this group as welt and have
broached the “shed issue” generally with it (although the paper itself has not been shared).

lay

From: Brenda Gibson [mailto:bgibson@ubcm.cal

Sent: Friday, August 5, 2011 2:48 PM

To: Bradley, Jay FLNR:EX

Cc: jmitton@victoria.ca

Subject: Consultation documents LTA 73.1 and RV Shed Leases

HlJay: As discussed this morning, | forwarded your two documents to Jeff Mitton {cc’d above}. He has
already gotten back to me, and has asked if he can share the paper on LTA 73.1 with an Approving
Officer committee he sits on, so | said I'd ask you.

He is also of the view that a working group might be the best way to work towards a solution on the RV
shed lease issue and has offered to sit on that group if he is available 5.2
s.22

If you could get back to him on sharing of the one paper V'd appreciate it, and after | speak with Colin, I'll
phone you with some ideas about a working group.

Thanks.
Brenda

Brenda Gibson

General Manager, Victoria Operations
UBCM

250 356-0862
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ZONE TITLE:

COMMERCIAL — 1

ZONE SYMBOL: C1

Principal Uses

5.13 (1) The uses stated in this subsection and no others are permitted in the Commercial - 1
zone as principal uses, except as stated in Part 3: General Regulations:

(a)
(b)
(c)
(d)
(e)
{f

(9)
(h)
()

0)

(u)

Amusement establishment
Campground
Convenience store

Day care

Marina

Mini storage

Motel

Office

Outdoor sales

Personal services

Plant nursery and services
Pub

Public assembly facilify
Recycling drop-off facility
Rental shop

Restaurant

Retail store

Service station

Single family dwelling
Tourist cabin

Library

Secondary Uses

(2) The use stated in this subsection and no others are permitted in the Commercial - 1
zone as a secondary use, except as stated in Part 3: General Reguiations:

(a)
(b)

Requlations

Accessory use
Owner/operator dwelling

(3) On a parcel zoned Commercial - 1, no land shall be used; no building or structure
shall be constructed, located or aliered; and no plan of subdivision approved; that
contravenes the regulations stated in this subsection, except as stated in Part 3:
General Regulations and Part 4: Parking and Loading Regulations.

Columbia Shuswap Regional District

65
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BL825-12

COLUMN 1
MATTER REGULATED

COLUMN 2
REGULATION

(a) Minimum parcef size created by subdivision
= where parcel is serviced by an existing
communily sewer system
= in all other cases

0.4 ha (1.0 ac.)
1.0 ha (2.47 ac.)

(b) Minimum parce/ width created by subdivision

20 m (65.62 ft.)

(c) Maximum parcel coverage

40%

{d) Maximum density of fourist cabins

6 per hectare (6 per 2.47 ac.)

{e) Maximum density of camping spaces

6 per hectare (6 per 2.47 ac.)

{f) Maximum number of dwelling units per parcel

one

(g) Maximum height for:
= Principal buildings and structures
* Accessory buildings

«  11.5m (37.731t)
10 m (32.81 ft.)

{(h) Minimum sefback from:

= front parcel boundary = 4.5m (1476 ft.)
* [nterior side parcel boundary = 2.5m(8.20ft.)
= exlerior side parcel boundary « 45m(14.76 ft.)
»  rear parcel boundary = 3.0m(9.84 f.)

(1) Outdoor sales, plant nursery and services, and
outdoor storage and display area

shalf be sited in conformance with the
minimum setback requlations

(4) In this subsection, lands are described by legal description and by map and in
the event of any discrepancy between the legal description of the lands and the

map, the map governs.

(@)

In addition to the principal uses listed in subsection (1), the principal uses

on Lot 1, Plan 18331, Section 27, Township 22, Range 11, W6M, KDYD
as shown on the map below shall include: vehicle towing, vehicle repair,

and vehicle wrecking.
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{b) In addition to the principal uses listed in subsection (1}, the principal uses
on Lot 3, Plan 18331, Section 27, Township 22, Range 11, WM, KDYD
as shown on the map below shall include: vehicle lowing, vehicle repair,
and vehicle wrecking.
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(¢)  Notwithstanding subsection {3)(f); the maximum number of dwefling units
permitted on Part SW % Part lying to the West of the West shore of
Shuswap Lake Except Plan 20091, Section 25, Township 22, Range 12,
WEM, KDYD as shown on the map below, is one per 3.6 ha (8.9 ac.).

ar
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(d}  Notwithstanding subsection (3)(f); the maximum number of dwelling units
psrmitted on Lot 1, Plan KAP44660, Section 34, Township 22, Range 11,
W6M, KDYD as shown on the map below, is one per 0.09 ha (0.22 ac.).
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(e) Inaddition to the principal uses listed in subsection (1), the principal uses
permitted on Lot B, Plan 34123, Section 27, Township 22, Range 11,
WEM, KDYD, as shown on the map below, shall include vehicle repair,
welding, metal fabrication and machining.
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BRITISH COLUMBIA BUILDING CODE 2006

Divison A ] Part 1

Section 1.1. General

1.1.1.  Application of this Code

1.1.1.1. A?pllcatlon ef this Code
1) This Code apples to any ong or more of the following:
a) the deslgn and construction of a new building,
b} the occupancy of any building,
c) the changse in occupancy of any building,
d) an aftaration of any building,
e} an addition to any building,
1) the demolition of any building,

g) the reconstruction of any buliding that has been damaged by
fire, earthquake or other causs,

hy the correction of an unsafe condition in or abour any building,
i all paris of any bultding atfected by a change in eccupancy,

i) the work necessary 1o ensure safely in pars of a building
i} that remain after a demolition,

iy thatare affected by, but that are not directly
involved in afferations, or

fify thatare affected by, but not directly involved In
additions, )
k) the instaliation, repldacement, or alferation of materials or
squipmant regulated by this Code,
1y the work necessary to ensure safety i? arelocated buliding
during and after relacation,

m) safety during construction of a buifding, including protection of
the public,

) the design, Installation, extension, afferatfon, renswal or repair
of plumbing systems, and

o) the afteration, rehabllitation and change of occupancy of
heritage buildings.

. i

2) This Cods doss notapplyte; ¢

a) sewags, water, electrical, telephone, rall or similar public
infrastructure systems focated In a strest or a public transit right
of way, .

by utility towsrs and polss, televiston and radio or cther

communication aerials and towers, excapt for loads resutting
from those located on or attached to bufidings,

¢} mechanical or other equipment and appliances not specifically
\ regulated In these regulations,

d} flood controf and hydro electric dams and structures,

8) accessory bulfdingsless than 10 m? in bullding arsathat do not
creats a hazard,

f} temporary buifdings such as construction site offices, seasonal
storage bulldings, speclal events facilities, emergency facllities,
and such simifar structures as autharized by the authorlty
having Jurisdiction,

q) factory built housing and components certified by a Standards
Gouncli of Ganada accredited agency, prior to placement on
the sita, as complying with Ganadian Standards Assoclation
Standard A277, “Procedure for Certification of Factory Bullt
Housss,” or CAN/CSA-2240 MH Serles, “Mobile Homas,”
burt this exemption does not extend to on site preparations
(foundations, bassments, mountings), Interconnection of

maodules, connection to services and installation of appliances,
and

h) those areas that are spacifically exempted from provinclal
buifding regulations or by federal statutas or regulations.

3} This Code applies hoth to site-assembled and factory-built
bulldings. (Sss Appendix A.)

4) Farm bulidings shalt conform to the requirements In the
National Farm Building Code of Canada 1895,

5} The Alternate Compliance Methods for Heritage Buildings
in Table A-1.1.1.1. n Appandix A may ba substituted for
requirements contalned elsewhere In this Code.

1.1.1.2.

1) Where a bulfding is altered, rehabilitated, renovated or repaired,
or there Is a change in occupancy, the lavel of fife safely and
buffding performance shalf not be decreased below a level that
alraady exists. (Ses Appendix A.)

Application to Existing Buitdings

1.1.1.3. Responsibliity of Owner

1) Neither the granting of a building permit nor the approval of
the relevant drawings and specifications nor inspections mads
by the authorily having jurisdiction shall in any way relieve the
ownar of such buifding trom full responstbility for carrying out
the work or having the work carred out In full accordance with
the requiremants of the British Columbia Bullding Coda.

Section 1.2. Compliance

1 lz-1 L

1.2.1.1.
1)} Compliance with this Code shall be achieved by

a) complying with the applicable acceptable solutions in
Division B {Ses Appendix A}, of

b} using afternative sclutions that will achleve at least the
minimum level of performanca required by Division B
in the areas defined by the objsctives and functional
statements aiributad to the applicable acceptable solutions
{Sea Appendix A}.

2) For the purposes of compliance with this Code as requlred in
Clause 1.2.1.1.(1}{b), the objectives and functional statements
attributed fo the acceptable solutions in Divislon B shall
be the objectives and functional statements refarred ia In
Subsection 1.1.2. of Divislon B,

CompHance with this Code
Compliance witk this Gode

1.2.2. Materials, Appliances, Systems and
Equipment :

1.2.2.1. GCharactsristics of Matetials, Appliances,
Systems and Equipment

1) All materials, appliances, systems and equipraent installed to
meet tha requiremsnts of this Cods shall possess the necessary,
characteristics to perform thelr intendad functions when
instalfed in a building.
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For mrany years, parties have craated various legal tools to grant others the right to use a portion of their lands. Pricr to the impositlen of statutery controls en the subdivislon
and leasing of land, this could simply be accomplished by the property owner granting exclusive possession over & portien of thelr [and Lo a tenant by way of a lease and
everyone was happy. Everyone that is but the iocal and provindal governments.

For a wide range of public policies reasons, provindal and lecal governments have determined that the land uses and subdivisions must ha regulated, Over the years, the
provindial government has granted powers to local governments 1o contrel the subdivision of land, Zoning bylaws first appeared In BC in the Municipal Clauses Act of 1899,
The Town Flanning Act of 1925 was the first compreheansive granting of land use regulatary powers by the provincial government to local governments, In 1957, the planning
and zoning poviers of focal governments and the power to regelate subdivisions appeared In the new Municipal Act, Through the 80°s and 90’ the plapning, zoning and
subdivision powrers of lecal governments sere constantly rewritten and expanded.

Most of the local government powers over zening and, land uses are now st out in Part 26 of the Local Government Act. Local govarnments get additional powers to regulate
tha subdivision of land in Part 7 of the Land Title Act which establishes the statutery office of the “approving officer™.

Section 73 of the Land Title Act provides that when subdividing land, a person must comply with Part 7 of the Lang Title Act.
Section 73 of the Land Title Act provides as follows:

73 (1) Except on compliance with this Part, a person must not subdivide land Into smaller parcels than those af which the person is the owner for the purpose of

{a) transferring it, or
{b) leasing it, or agreelng to iease it for a life, or far a term exceeding 3 years.

{2} Except on compfiance with this Part, a person must not subdivide [and for the purpose of & mortgage or other dealing that may ba registered under this Act as a charge if
the estate, right or Interest confersed on the transferee, morigagese or other party would entitle the person [n law or equity under any drcurnstances to demand or exercise
the right to acquire ar transfer the fes simple.

{3} Subsection (1) does not apply to a subdivision for the purpese of leasing a building or part of 2 building.
{6} An instrument executed by a person In contravention of this section does not confer on the party claiming under it 2 right to registration of the instrument ar a part of it,
Sectior 86 of the Land Title Act sets out what matters an approving officee may conslder when considering a subdivisien applicatian, Sectton 86 provides as follows:

B6 (1) Without limiting sectfont 85(3), fn consfdering an application for subdivislon approval, the approving officer may
{a) at the cost of the subdivider, parsenally examine or have an examination snd report made on the subdivision,

{b) hear from all persons who, In the approving officer's opinton, are affected by the subdivisian, and

{c} refuse to approve thie subdlvisien plan, if the approving officer considers that

(1) the anticipated development of the subdivision would injuriousiy affect the established amenttfes of adjolning or reasonably adjacent properties,

(i) the plan does nat comply with the provisiens of this Act relating to access and the sufficiency of highway allawances shown In the plan, and with aff requfatiens of the
Lieutenant Governor in Council relating to subdivisicn plans,

(i11) the highways showin In the ptan are not deared, drained, constructed and surfaced to the approving officer’s satisfaction, or unless, in drcumstances the approving officer
considers proper, sacurity is provided In an amount and in a form acceptable to the approving officer,

{iv) the land has inadequate drainage instafiations,

{v) the tand Is subject, or could reasonably be expected to be subject, to flooding, ereston, land slip or avalanche,

(vi) after due consideratian af all available environmentat impact and planning studies, the antidpated development of the subdivision would adversely affect the natural
environment or the censervation of heritage proparty to an unacceptable level,

(vit) the cost to the government of providing public utilities or other works or services would be excessive,

(V) the cost to the municipality or reglonal district of providing public utilities or cther works er services wiould be excassive,

(ix) the subdivisien is unsuited to tha canfiguration of the land being subdivided or to the use Intended, or makes Impracticable future subdivision of the land within the
proposed subdiviston or of land adjacent to it,

(x) the anticlpated development of the suhdivision would unreasonably Interfere with farming eperations on ad)oining or reasonably adjacent properties, due to Inadequate
buffering or separatian of the development from the farm, ar

{xi) despite subparagraph (ix), the extent or location of highways and highway allowances shown on the plan is such that & would unreasonably or unnecessarily increase
access to land In an agricutbural land reserve.

Seclion 87 links compliance with the Lend Tille Acl vilh compliance with the regulations under the Local Goverament Act and the municipality's subdivision and zoning bylaws.

87 Without limiting section 85(3), the approving officer may refuse to approve a subdivision plan If the approving officer considers that the subdiviston does not conform to
the following:

{a} ali applicable provisions of the Local Government Act;
{b) all applicable muntcipal, regional district and impravement district by-laws regulating the subdivisien of fand aad 2oning;
{c} if the land affected Is within the trust area under the [slands Trust Act, all applicable local trust committee by-taws regulating the subdivision of fand and zoning.

Thus under the Land Title Act and the Local Government Act, an approving officer may refuse to approve a subdivision application unless all of the jacal bylaws are comnplied
with. As a zonditian of approving most subdivisions, the approving officer wilt Impose the many subdivislon serviting requirements that the local bylaws establish such as the
constructlon of roads, instalfatien and undergraunding of utilities, payment of development cost charge levies, construcon cf stdewalks and so forth.

All of these statulory conirols means any party seeking subdivision approval will generatly have to comply with extensive and often expensive reguirements of the local
government, Often these requirements cannat technically be met with regard to the spedific proposal for the property. Gther parties simply may wish to avoid this tengthy
approva! pracess and Its accompanied cost,

B. The Law Pricr to Internaticnal Paper [ndustries v. Top Une
Netwithstanding the restriction on leasing 2 portion of parcel of fand set out in Sectian 73, for many years sophisticated parlies using experienced resl estole lawyers have
proceeded and entered into leases of a portion of a parcel of land without the approval of the approving officer.
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Priar to the decisfon in the International Paper case, it was generatiy felt that thaugh such 3 lease contravenad section 73 and was not reglsterable in the Land Title Office, it
nenetheless ceated enforceable rights and obligations as between the landiard and renant. With that bekief, many parttes entered into such leases rather than apply for fea
simple or leasahokd subdivision approval.

C. International Paper Industrics v, Top Line
In 1996, the B.C. Court of Appeat handed down the dacision In Internationzl Paper Industries Ltd, v, Top Line Industries Inc.{1)

In the International Paper case, the landlord Tap Line Industries Inc. leased an unsubdlvided portion of land to International Paper Industries Ltd, At the time neither party
was aware of the prohibition n section 73 of the Land Title Act. Prior to the expiration of the term of the lease and pursuant to the renewal clause in the lease, the tenant
sought to reney the lease, Tha landtard refused and the tenant brought an actien seeking a declzration that the lease was valid and the tenant was entitfed to tha renzwal of
Lhe fease. The landlord daimed that the lesse and any renewal was uneaforceahble by virtue of the provisions in section 73.

Tha court considerad the existing cases that dealt with rights created by such a lease. In Mesralizhb v, Pagenls, (2) the court canstdered whether a leasehold Interest
contravening the predecessar to sectlon 73, created fegally enforceable Interests or was vold ab initla. Tn that case the court found that there was no Interest in jand and did
ot dedde the issue of whether or not the lease created personal rights as bebween the parties.

in Yorkshire Trust Company v. Gunther Farms Ltd.(3) the court considered the situation where an vnregistered lease did not cantravene section 73, The court faund that on
the basis of the Nasrallabhb dedsion, the unregistered lease gid not create any property rights, but did create personal rights as betwesn the parties.

In Anglican Synad British Columbia Dlocese v, Tapanalnen(4) the court found that where & lease contravened section 73, the tenant did not acquire an Interest In land but the
leasa did create personal rights and obllgations bebween the landlord and the tenant, The tral judge In the Internationzl Paper case followed the decision In Tapanainen and
concluded that the lease in the International Paper case created personal rights as belween the parties,

In Internalional Paper, the Court of Appeaf heard the appeal flrom the BC Supreme Court. Since section 73 did not spell out the consequences of a breach of the section
beyand providing that such @ lease could not be reglstered Tn the Land Title Office, and since the Court of Appeal found there was no binding past autherity, the Court of
Appeal found it necessary lo examine the policies underlying section 73. Ultimately the Court found that & 'ease Lhal viclated section 73, crealed no persenal or properly
rights as between the parties. The Court of Appeal distinguished the prior line of ¢ases and rejected the interpretation that found that those cases were autharity for the
propesition that a lease in cantravention of section 73 created In personem rights and cbligations, The court found that pulilic palley would be offended if # found that non-
compliance with section 73 still created a valid lease. The court faund that municipal control over subdivision was necessary to regulate zoning and fand davelopment and
other public policy concerns, The court refused to Imply a condition precedent into the lease, that one party was to Bring the [ease Into statutory compliance with the Land
Title Act, and thercfore refused to affow the lease to stand on that basis. Finally, the court refused te find that the terant had s licence or other personal right that would
effectively put the tenant In a position of a holder of an unreglstered lease. They found that to do so, the public policy concerns behind sectfon 73 would still be effended.

Even though section 73 does not expressly say that a lease In cantraction of section 73 is vold, rather than such an instrument may not ba registered, the court concluded
that the public policy aspects of section 73 were paramount and would be offended If the contravening lease would be upheld by the court to assure 2 tenant any right of
occupation, The court reled the lease was vold a2t initto, or vold from its areation and never hiad any leaat validity and was therefore completely unenforceable,

The Court of Appeal received significant critidsm for It decislan, In part due to the fect that it was felt by most fawyers that the Land Title Act did not take away any comman
law properly fghls. The theory was and is, that the Land Title Act and 1is predecessor’s legislation simply imposed a system of recording titles upon the existing common lave.
The Land Title Act does not state that leases that violate section 73 are vold, just that such (=ases were not registrable. Lawyers have argued that Jeases that vislale section
73 are still valid as belween the parties based on seclion 20 of the Land Tille Act which provides that while an unregistered Instrument does not pass any state or inlerest in
land, that stch an instrumient is stifl effectye as between the partles to the Instrument.

The International Paper decision meant a landlord cannot bring a court action to enforce payment of rent undar such a lease, nor can a tenant bring an action to enforce the
covenant of guiet enjayment or exdusive occupancy of the premises.

Since the dedsion was handed down on the International Paper case there have been a serfes of cases that have consldared the decision. Some of those cases have
maderated the effect of the International Paper case in certaln factual situations, but the case still stands for the propositian that z lease that violates section 73 Is void ab
fafge. {5)

D, Options
In light of the Internaticnal Paper decision, partles wishing to lease a portion of a parcel of land were left with six cholces:

1, Continue as before, lgnoring the decision and hepe that the parties to the lease honour their obligations notwithstanding Lhe fact that such a lease was void ab initio and
unenforcesble;

2. Apply for approving officer’s approva! of a traditlonat fee simple subdivision. This castly and time-consuming pracess may however, not reflect the landford’s iong term
intentions for thelr land;

3. Apply for approving officer’s approval for a teaseheld subdivision, This is an alternative form of subdivision approval, where the approving officer approves a lease of a
portlon of a parcel of land for the term of the lease. The approval Is valid enly for the term of the lease and expives when the lease explres;

4. Where the tenant ewns adjoining or nearby property, the property oviner {the landlord) may Instead of granting the tenant a lease of a pordon of thelr property, may grant
them an easement appurtenant to the tenant’s other property;

5. Use an alternative legal structure, such as a lease with an appurtenant easement to achieve many, if not most, of the desired objectives; or
6. Have the grantor grant a licence to the other party, rather than a fease.

E. Fee Simple Subdivislan
Fee shmpfe subdivisions are reviewed by othar panelists for Lhis course and thus witt not be addressed in this paper.

F. Leasehold Subdivision

If partles do want to lease a portion of a parcel of land for 2 term of over 3 years, they can seek ihe approval of such a lease by the approving officer. Sectien 73 does not
prohibit the leasing of a portion of a parcel of land, it only requires that if parlies wish o do so, ihe subdivision must be carried out In 2ccordance with Parl 7 of the Land Title
Act. Narmazlly this woutd be done by a trzditional fee simple subdlvision. However, 2 leasehold sobdivision is a possible alterpative.

Leasehaid subdivisions require that a surveyor prepare an explanatory plan or reference plan of the property, and the portion of the propenty being leased by the owner to the
tenant, The plans are generally prepared pursuant to section 99{1)k) of the Land Title Act. The awner then makes application ta the approving officer for approval of the
leaschold subdivision.

Leases of a portlon of land are usually 2ppraved by the approving officer signing the explanatory plan or reference plan prepared by the surveyor. The approving officer’s
approval extends only to the term of the particular lease and the leasehold subdivision would expire on the expiry or eartier determination of the lease, The parcel of land
identified by the spproving officer’s approval cannct be transferred separately fram the remainder of the parcel,

Host munpicipalities submit the application for approval fur leasehold subdivision approval through the same approval process that they do for regular fee sirmple subdivisions,
Howiever, they often do not Impose the same conditions that they woutd for a fee simale subdivision. If the (ease is of a relatively short term, 5 ta 10 years, approving officers
will, Iif thelr subdivision bylaws allow, often exercise their discretion and not require full compliznce with the nermal subdivision requirements (construct roads, underground
utilities, etc,}, This makes a leasehold subdivision much less costly than a treditional fee simple subdlvision, IF the fease is to be In force for & long ferm, say 20 to 30 years, it
Is more likely the approving offlcer will require full compilance with all of the subdivision and zoning requirements.

G. Easements Appurtenznt to Ancthes Parcel of tand

In many situations, rather than a fea simple or leasehold subdivisfon, the goals of the parties can be achieved by the granting of an easement i favaur of ong party by the
ather, For example, if the owner of Lat A needs access aver Lot B to access Lot A, they could subdivide off a pordon of Lot & and consolidate that portien with Lot A.
Alternatively the Lot B ewner could grant the Lot A ewner an easement over that same portion of Lot B, Such an easement would nat require the appreval of the approving
officer.
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Cbvisusly, such easements will only work where the grantee owns an adjacent or nearby parcel of fand that the easement can be made appurtenant to. The easement must
be for the use and benefit of the grantee’s Jands (the dominant tenement} and be reasonably necessary far the better enjoyment of the grantee’s lands (the servient
tenement}. While the parcels need not be contlguous, there must be some relationship between the twe parcels,

Examples where easements could be used instead of carrying out a fee simpla or leasehold subdiviston indude:

{a) an easement to alfow a building that encroaches on to the adfalning property to remaln;

(b) an easement allowing services such as water or sewer linas to cross over an adjoining property;

(c) an easement allowing a neighbauring owner to expand their parking fot onte an adjacent property;

(d) an easement to alow portions of 3 building (such as overhangs) to extend Tato the afrspace of an adjoining property;
(=) an easement to allow a nefghbour to put a slgn on & nefghbour's property.

Rather than geing to the cost and expense of subdividing off a portion of a lot and Its cansclidation with the adjolning lot, an easement can achleve many of the goals that
give nse to a deslre for the subdivision. A simple form of access easemerit is included with this paper as Appendix A.

In order to achileve the objectives for a particular siteation, the easement agreement must be tallored for the facts of the particular transaction. Tssues that should be
zddressed in the easement agreement include;

{a) Term: Is the easement to be permanent or only for & specified term? If the easemant is to permit an existing bullding that eacroaches on the adjoining property to remain,
will it end when and If the bullding is destroyed or removed?

{b) Consideration: What is the consideration for the granting of the easement? is there an exchange of monay when the easement Is granted or Is there an annual fea?

(c} Parties: Will the easement anly exist as leng 25 the properties are owned by the current owners, or vill it extend to &l successors? Wil a priority agreement be requlred
frem any mertgagess?

{d) Easement Area: The area of the easement must be defined. Is It to be a blanket easement cavering the entire parcel or just a portion of it? In most cases, If it is to cover
just a portion of the parcel, an explanatory or reference plan prepared by a land surveyor will be required. In some sltuations, you may be able to avald the cost of a survey
by granting a blanket easement, but then provide that as between the parties, they agree that they witl only Use a specified portion of the lands;

{e} Risk, Liabifity, Indemnitles and Insurance: The easement agreement should address whose risk it Is If any of the improvements on the easement area are destroyed, The
easement agreement should provide that the grantee will Indemnlfy the grantor for any damages suffered by the grantor caused by the grantee’s use of the easement area.
Often there will also be a requirement that the grantee malntain fnsurance naming the grantor as an Insured party;

(f] Malntenance: The easement agreement should address who Is to maintain the easement area and ywho is te bear the cost of such matntepance. If the easemant area Is to
be used jointly by the partles, It Is useful to zddress how the costs will be allecated;

(g) Property Taxes: The easement agreement should address whether or not the grantee wil be responsibte fer any or all of the property taxes that are altdbutable to the
easement area and how the taxes for the property are aflocated;

(h) Restrictions on User The easement agreement should spacify the uses ta which the easement area may be placed. The granter wilt generally want those permitted uses to
be as narrow a5 possible, The easemént agreement may provide that the grantor's permission is required to any expansion of the uses;

(i} Grantor's Cbligetions: The easement agreerment should address what, if any, obligations the grantor continues to have with respect to the easement area;

{1} Reglstration: The easement agreement should address whether or not the easement agreement s to be registered In the Land Title Office. In order for the 2asement to be
bindlng upon successors in title, the easement agreement should ba reglstered In the Land Title Offica. Upon s reqistration at the Land Title Qffice, it will show up as a legal
niotatlon to the grantee’s property and as an easement against the title to the grantor’s property. The easement agreement should provide who is responsible far the cost of
reglstering It induding the cost of any explanatery plan required;

{k} Initizl Construction: The easement agreement should eddress wiho is responsible for the inilial constructon of the warks that are to be permitted under the easement;
{13 Utilittes: The easement agreement should address who is responsible for paying for any utilittes consumed on the gasement area;

{rm) Fencing: The easement agreement should address whether or not the grantee may instal fencing or other works that cutwardly would appear to incorporate the
easement area as part of their property;

{n) Release: The gasement agreement should provide that it is only binding upan the parties who originally signed the casement agreement, during the peried in which they
own thelr respactive properties, They should be released from any oblfgation under the easement agreemaent upon their sale of thefr respective properties;

() Restrictions on Users: Many easement agreements allow the grantes and any parties authorized by the grantee to make use of the easement area. If the class of persons
whe are to use the easement area 7s to b restricted, that should be previded far in the easement agreement;

{p) Commencement Date: The date that the easement Is to cornmence should be specified, Often the easement will commence upon execution of the easement agreement
but there may be situations where the grantee may use the easement area only ance certaln works are campleted;

{q) Arbitration Clause: If there are issues that are left for determination between the parties, such as the cost-sharing arrangement, an arbitration clause shoold be inserted in
the sasement agreement;

{r) Exclusivity: The easemnent agreement should address the degree of exclusivity to the easement zrea that the grantor will provide to the grantee;

{s} Underground: Many easement agreements, particutary those with ulilities, will provide that all the works must be instalted underground and that the surfece of the land
roust be restored by the grantse. In such drcumstances, the easement should specify what works the granter may Instalt on the surface of the lands (i.e., can the grantor
pave over the easement area), Often, vhen works are Instalfed underground, the grantor requires that the grantee provide “as built” pfans shewing the actual locatien of the
underground works;

{t) Restrictions on Grantor: The easement agreament should provide for any restrictions on the grantor's use of the easement area or the balance of thelr fand, that may
impact on the grantee’s use of the easement area or the works insialled In the easemant area.

H. Easements Appurtenznt Lo Lease
Gne of the ways lawyers have traditionaliy overceme the constraints impesed by section 73 of the 1and Titde Act, is to exploit two of the exceptians In section 73.

Section 73(1)(b) says that the resiriction on leasing a porlion of a parcel does not apply for leases having a term of 3 years or less.(6) A term of 3 yaars is often not sufffcient
to satisfy the needs of the partles. They require for valtd reasons & longer term to justify thelr investments and thus exploiting this exemption witl not be enough. However, a
3 year term may be acceptable if the grantee is nol planning to expend significant monies on the sasement area.

One way to get around Lhe 3 year term limit, is to have the landlord grant a lease of 3 years to Party A. Then have Lhe landlord grant an Option to Lease (wilh the lease
having a term of 3 years) to Party B whe Is related to but not the same party as Party A, with the Option te be exercisable st the end of the 3 year term of the first lease.

The other exception ta the general pmhihitlon is that set aut in section 73(3) that says the general prohibition agalnst leasing a portion of a parcel of land does nat appiy to

fease is terminated, Meithar the leasa nor the easemént require the approval of the approving ol’ﬁcer Attached to this paper as Appendix B is 2 samp!e of such  lease with an
appurtenant easement. The unfque provisiens of the Jease that relate to the easement are shown in bofd.
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Partles are often very creative In declding what constitutes a building that can be leased. The Land Title Office, when examining explanatory plans in such circumstances, will
not allow the parties to simply use their own definition of what is or is not 2 huilding. They will raquire that the plan dearly identify the building and they have baen known to
challenge the partias as to what constitutes a huilkding. There have bean a fow court cases that have considered what Is a building. A community mailhox was deemed nat to
be a building in ene particularly crealive situation.(7) Small utility buaildings and huts have however, been found by the Land Title Office to be buidings. Simitarly, canopies
tocated aver gasaline purps have been accepted by the Land Titie Office as constituting bulidings.

1. Easements at Common Law

VWhen drafting an essement, you must be conseious of certain provisions of the common law relating to easements. The granting of an easement doas nol transfer possession
and does not transfer an estate In fand, WL is a right given to 2 parcel of land rather than te an individusl, It Is a privilege acquired by a landowner (the dominant tenant) for
the benefit of his land over the fand of another (the servient tenant).

The 4 requirements at commeon law required to create a valid easement are: {8)

1. There must be a dominant and servient tenement. The land enjoying the benefit of the easement belng the dominant and the land subject to the easement belng the
servient, On any transfer of the dominant tenement the benefit of the easement will be transferred with It. The easemant may be appurtenant to a lease as a lease is an
interest in land at common law,

2. The easement must accommodate the dominant tenement. It must be far the use and benefit of the dominant tenemant. If the easamant does not serve the dominant
tenement or Is not reasonably necessary for the belter enjoyment af that tenement, it is not an easement {but perhaps a llcence). It must be appurtenant to a particular
parcel of land and that land must get some practical advantage from the easemant. Tha parcels need not be contiguous however.

3. At common law the dominant and serviant owners had to be different paople. As a properly owner alréady had the right Lo cross over his land, he could not give nimsalf
further right to do that. sectlon 18(5) of the Property Law Act however now exarassly allows a parly to grant themselves an easement.

4. The easement rmust be capable of forming the subject matter of a grant. In other words it cannot be too wide or uncertaln so as to render it meaningless.
Any easement appurtenant to another parcel of land or a lease must stitl comply with these common law nules reiating to easements,

1. Exclusive Possession

The grant of the exclusive use of land, grants an interest in land {i.e. a lease) and is not an easement, One of the essential characteristics of a lease is that it provides
exclusive possession being the right to exduda all others fram the premises.(9) Without exclusive possession there cannot be a lease notwithstanding any label the parties
attach to the dotument. Conversely, an easement cannot give exclusive possesston or unrestricted use of a parcel of land.(10) It can on pccasion however, be difficult to
determine what degree of possession ait easemant can provide, without running sfoul of the rule agalnst exduslvely.

Easements that allow a part of a buliding to be put and remafn on anather parsons parcel of land have been found to be valid.(11} An easement that gave a party to all
Intents and purposes, an exclusive right to use a cellar was found to be valid.(12) How/ever, another case where a tenant was given an exclusive easement over a portion of a
building subject to the landlord’s right to enter ta repafr was found not te be a valid easement.{13) The right Lo park In a defined area of another parson's land has been found
ta be a valld easement.(14)

In Mercantlle Generat Life Reassurance Co, v, Permanent Trustee australia ttd. {15) it was held that it was possible to grant an easement that gave the demlnant tenement:
(a) a fight to use a portion of the servient tenement to the daminant tenement, to the exclusion of the servient owner;

{b) the use of the whofe of the servient tenement ln common with the servient owner;

(c) the dominant tenement the right to use the lands [n common with another person deriving thelr interest from the servient owner; or

(d) 2 right to use the servient tenement i cemmon with the servient owner and ancther person deriving thelr interast from the servlent owner,

Cther cases have uphe!d grants that amount to exclusive possession, where the easement expressly provides that the deminant owner may not use the land in question, one

day per year.(16) The principle being that as they could not Use the land on that day, the easement dld not grant them exclusive possession.

The cases distinguish "exclusive pessession” from “exclusive occupation”, Where the grantor retains control of the premises they have not granted exdusive possession rather
they have given exclusive occupation. :

The Land Title Office takes the position that an easement that purparts te grant exdusive possession converis an easement ta a lease and will refuse to reglster 2n easement
if it purperts Lo give exclusive possession to the grantee, :

Thus when drafting the easement agreement, you must be careful not Lo grent exclusive possession to the tenant. You can inserl provisions into the easement agreement.
stch as the following to olve the tenant what practically amounts to exclusive possession, but whal Is not exdusive pessession at law:

(&) Provide that the land!ord agrecs not ta let any other parties, other than the fandlord, to have access to the easement area;
(f) Pravide that the tenant may install a fence or gates around the easement area; and
(g} Restrict the iandtord’s access to certaln time periods and provide that such access shall be conducted in the presence of the tenant.

K. Licance
Instead of granting a party a lease, the parties will often just enterinto a licence instead, The difference between a lease end a licence is that a lease is in an interest in tand,

where a licence is nat. The licence 1s & personal conlractual relatipnship that is not intended te bind successors in fitle to the land. When ihe agreementis to have & short Lerm
or where secunty of tenure Is not as important, a licence may prove accaptable to the partias.

The courts have found that the distinction between a'licence and a lease depends on the truth of the relationship and not the label which the parties have put on it, itisa
matter of substance over form. Just because you call it a licence does not make it one. If exclusive pessession is te be given under the licence however, this may result in the
colrts finding that the parties have really created & lease and not a licence, TF you are trying to avold the impact of section 73, by using a licence you may find a court
eventually determining what you have Is rezlly a l2ase.

Any licence Is revocable in accardance vith the terms of the agreement. [f the licenca is silent as to the right to revoke it, but has a fixed term, it is not revocahle before the
expiry of the term falling a breach of the licence, 1f the tarm is not stated in the licence, it generally may be revoked on reasanable notice,

1f a licence s revoked, and the licences thereafter enters the land, the licencee 15 a trespasser, even if the revacation of the ficence was not lawful. The licentee should have
instead sued for damages for breach of contract.

L. British Columbia Law Institute
The Britlsh Columbta Law Institute has putilished a paper entitled “Leases of Unsubdivided Land and The Tep Law Case”. A copy may be abtained at www.bdi.org.

The paper proposes 3 oplions in dealing with the decislon:

(a) Amend sectlon 73 of the Land Title Act to previde that any purported lease that violates section 73 shall be capable of Laking effect as a licence for the purpoese of creating
personal rights and obligations arnong the parties to it.

{b) Leave the matter to the courts to develop remedies that blunt the harsh cenclusions of Tep Line.

{c) Considar Top Lng in the context of a legislative respanse 1o illegal contracts generally such as the Uniform llegal Contracts Ast which was recently adapted by the Unifarm
Law Conference of Canada.

In July of 2005 they issued a final Report on the topic entitled: "Repart on Leases of Unsubdivided Land and The Top Law Case”. The Repart recommended that the option set
out in {a) above be adapted and that the Land Title Act be amended to provide that any purparted lease that vialates sectian 73 shall be capable of taking effect a5 a ficence
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West Beach Village

- The subject property is located at a former campground site (Cottonwood Campground)
o Property s 8.5 hectares (21 acres} in area
o Located along the shores of Shuswap Lake near the Adams River
o Some of the property is subject to floodplaln constraints
*  Building is subject to recommendations of a geotechnical engineer

2008:
- Proposed 218-unit condominium resort and marina project
o The developer {Mike Rink) was denied zoning by the Columbia-Shuswap Regional
District in 2008
2009

- Developer proceeds to develop property under current zoning.

- The property is zoned under the Regional District of Columbia Shuswap Zoning Bylaw No. 825 as

“C-1” {(Commercial}. Current zoning allows for:
o Adensity of 6 camping spaces per 2.47 acres
o RV sites
o motel

- The Developer Is relying upon the existing “non-conforming” use to achteve a density of 165 RV

sites
o The “non-conforming” use and density are provided for pursuant to the Local
Government Act (5.811) — likely from the former campground site (Cottonwood
Campground) that was permitted on the property

o Each RV plot would have a storage building that is about 24 ft in area (8 feet wide, 3

feet deep and 5 feet high).
o Each storage building would have a “building {ease”
o Each lease has attached to it a “non-exclusive licence” to occupy the RV plot.
*  Licences are only contracts and do not create interests in land
» Licences cannot be registered- they are an unregistered interest

= There is no requiremént to publicly disclose a sale of an unregistered interest
in land, 50 there would be no way to obtain this information other than by

direct inquiry of the developer.
o The term of the lease and licence together are 199 years

C-1 Zone.pdf

July 2009 (From CSRD Beard Minutes)

- Written complaint is submitted to the Regional District - signed by 126 concerned residents

regarding the nature of the development,

- The CSRD's Solicitor has reviewed the complaint and concluded that in almost every material

respect, the development proposal meets the strict working of the Zoning Bylaw.
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July 2009 (Letter from s.22 to George Abbott, Minister of Aboriginal Relations and
Reconciliation)
- The concern Is raised that the Developer Is circumventing local govt zoning provistons for
density and use, and that section 73(3) of the Land Title Act is being exploited because the
owner is seeking a de facto subdivision without going through the approval pracess,

er 27,2009 -
- Three buildings are moved onto the property by the Developer: an electrical building,

washrooms and a cabin.
- The Regional District issues a Stop-Work Order, to stop further construction of the three

buildings.

September 2010
- RVresort under construction with significant wark remaining.
- RV sltes are being sold from 100,000 - 200,000 on the water. We stayed at a site but the
electricity was via long extension cords,

Spring 2011
- The go-ahead of the development is subject to various approvals, including:
¢ D.F.O. regarding fish habitat
o Provincial approval of sewage disposal plans
o CSRD.

Preliminary Assessment
Two key issues are raised by the Columbia-Shuswap building lease issue;

¢ There is an effective subdivision of the property through a lease-license arrangement without
compliance with the subdivision approval requirements of the Land Title Act; and

* The Regional District claims there is currently no means by which it can effectively regulate the
small buildings (less than 10 mZin floor area) that would be subject to the long-term lease and
appurtenant licence.

Section 73(3) of the Land Title Act

The firstissue arises given the developer’s exploitation of section 73(3} of the Land Title Act, which
exempts leases of buildings or portions thereof from the subdivision approval requirements.

Section 73 maintains that long-term leases of land {in excess of three years) are a form of subdivision:
they serve to partition land and create entitlements to use and occupy land In the same way a typical
“fee simple” subdivision would. A leasehold subdivision of land must meet the subdivision approval
requirements set out under Part 7 of the Land Title Act, which typically include the provision of roads,
services and drainage, access to each subdivided plot, compliance with local zoning, addressing health
and safety standards, and mitigating environmental impacts and hazardous conditions (see section 86 of
the Land Title Act).
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The developer of the West Beach Village property is pursuing to place a number of smalf storage
buildings on the pre-zoned property. Each of these buildings would he sized so that they do not require
a building permit {less than 0 m?), and then each would be leased for 199 years with an accompanying
ficense to occupy the adjoining area of land (a recreational vehicle plot). According to the project’s
Disclosure Statement, these recreation vehicle “plots” would be marketed to different owners.

Because the actual lease itself pertains solely to the buildings, it meets the exemption criteria provided

for by section 73.3 of the Act. While the lease would be registered in the Land Title Office (and there

would be no reason for the registrar to reject it), the accompanying license to.0ccu y.']adjacent landisa -
form of personal contract. As such, it does not need to he registered.

Consequently, the regional district is concerned that parcels of property are being subdivided and
marketed without being subject to the subdivision approval process. There is no trigger for local
government approval and there is no basis for the registrar to reject the leases.

Local Government Controls

Local Governments are offered broad means and extensive taols to manage fand use through the Local
Government Act. Despite this, the Columbia-Shuswap Regional District Indicates It does not have the
means to prevent the development of this property as an RV resort, which It maintains would essentially
be subdivided and occupied.

The existing property is pre-zoned as “C-1" {Commercial), which includes a number of permitted uses,
including campgrounds, marinas and motels. [n response to public complaints made to the CSRD Board,
its Solicitor {Mr. Colin Stewart) advises that the development meets the strict wording of the existing
Zoning Bylaw.

Beyond current zoning, the property also apparently enjoys a “legal non-conforming” status based on
the previous campground use {the Cottonwood Campground), which is claimed pursuant to 5.911 of the
Local Government Act. This status ultimately provides for a maximum density of 165 RV sites on the
subject property.

The zoning bylaw is the primary means by which the CSRD can control use and density within its
jurisdiction. The CSRD Board could pursue to re-zone the property to preclude, or set conditions
precedent, to what is currently permitted by the “C1” zoning. Since the concern relates to the use of the
storage buildings on the recreational vehicle plots, the zoning bylaw might be amended to;

- Disallow any “accessory buildings” on the property (since the storage buildings are considered
to be an “accessory building”);

- Limit the maximum combined coverage of accessory buildings on the property {the “C1” zone
allows for the maximum coverage of all buildings on a lot to be 40%);

- Tothe extent possible, amend the definitions of refevant uses to ensure the recreational vehicle
plots are not permanently occupied.

- Limit the number of unrelated people that can occupy the property at any time, or for a period
of time.
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While all zoning amendments are possible and would be a matter of routine business for any local
government, it Is highly questionable whether there would be any practical Impact concerning this
development, for a number of reasons.

First, it s commonplace to permit “accessory buildings” in most land use zones. [tis unreasonable and
punitive to precfude such a use.

Second, it s arguably not a function of sound planning for a local government to disatlow a certain type
of building as soon as the prospect of a lease becames known. Not onty would such action be highly
challengeable, it would establish a likely scenario that could occur everywhere in the Province wherever
bulldings are permitted: a cat-and-mouse game of precluding an atherwise permitted use as soon as it
becomes known that the building might be leased with an appurtenant license to occupy.

Third, even though the local government can control the overall coverage or density of buildings
permitted on a given lat, it cannot control whether any building or portion thereof can be leased.
Anywhere and everywhere in the Province where a building is permitted, even if it is an accessory
building that is [ess than 10 m?, section 73.3 of the Act authorizes an owner to register ane or more
leases that could then extend rights to the adjoining land.

Fourth, while various definitions of permitted uses in the zoning bylaw might be tightened to preclude
uses that contravene lacal government policy, there is only so much that can be done in practice. The

CSRD’s zoning bylaw offers the following definitions for the uses that would be most relevant to the RV
development:

- ACCESSORY BUILDING is a detached structure, not used for human habitation; that is
subordinate to, customarily incidental to, and exclusively devoted to the use with which it
relates;

- ACCESSORY USE is the use of land, buildings and structures that is subordinate to, customarily
incidental to, and exclusively devoted to the principal use or single family dwelling with which it
relates. An accessory use does not include human habitation;

- BUILDING is a structure used or intended for supporting or sheltering a use or occupancy but
does not include a recreational vehicle or park model;

- CAMPGROUND Is the use of land, buildings and structures for temporary accommedation in
tents or recreational vehicles on camping spaces.

Upon inspection, these definitions are already sufficiently clear to indicate that recreational vehicles are
permitted as part of a campground use, that RVs are not considered to be a bullding, and accessory
buildings and accessory uses are not meant for human habitation. The crux of the issue Is the )
registration of the lease and the land tenure it purports to provide through the license of occupation.

Fifth, it must be noted that even with zoning amendments, the current developer apparently enjoys a
“legal non-conforming” status for the subject property. Aslong as the conditions under 5,911 of the
Local Government Act are met, the uses and densities that were permitted for the previous Cottonwood
Campground can continue unfettered by any subseguent zoning amendments made by the local
government.
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Pages 418 through 435 redacted for the following reasons:

s.13,s.14, 5.15(1)(g)



