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April 18, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22

Introduction

On August 21, 2011, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act, that you failed or refused
to comply with a demand made under the Criminal Code to provide a sample of breath for
analysis by means of an approved screening device (“ASD”), and that you did not have a
reasonable excuse for failing or refusing to comply with a demand.

| must revoke your driving prohibition if | am satisfied that you were not a driver within the
meaning of section 215.41(1), that you did not fail or refuse to comply with a demand, or that
you had a reasonable excuse for failing or refusing to comply. If | revoke your prohibition, |
must also cancel the monetary penalty for which you would otherwise be liable under section
215.44(1), and revoke the corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters
Records before me confirm that your lawyer, Jeremy Carr, as received all of the disclosure
documents. | have proceeded with the review based on this confirmation.

You applied on four grounds. However, the first and second grounds are not relevant because
you were not prohibited on the basis of a “/WARN” or a “FAIL” result on an ASD. | will consider
all relevant grounds.

Issues

There are three issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. If so, did you fail or refuse to comply with a demand?
3. If so, did you have a reasonable excuse?
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As it is determinative of this matter, | will only consider the first issue.

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on the evidence before me, | am satisfied that you were not a driver within the meaning
of section 215.41(1) of the Act.

Decision

| therefore revoke your driving prohibition and monetary penalty, as required by s. 215.5(4) of
the Act. You may resume driving once you have obtained a driver's licence from the Insurance
Corporation of British Columbia.

The vehicle impoundment is also revoked. The Superintendent of Motor Vehicles will pay
towing and storage costs from August 21, 2011, up to and including September 21, 2011. You
are responsible for any storage costs beyond that date.

s.15
Adjudicator

cc. Jeremy Carr
Fax: 250-388-7327
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. .22
Introduction

On February 11, 2011, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
At the beginning of the review, | confirmed with your lawyer, Sarah Leamon, that she had

received full disclosure of the documents before me. | have proceeded with this review based
on this confirmation.
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Issues

There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. Did the ASD register a “fail’?

Facts, Evidence and Analysis
| find there is one issue that is determinative of my decision in this review.

Did the ASD reqister a fail?
Having reviewed the evidence before me, | am not satisfied that the “FAIL” results are reliable.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act.

The vehicle impoundment is also revoked. Upon receipt of proof of payment, the Superintendent
of Motor Vehicles will pay the towing and storage costs up to and including the date the vehicle
was eligible for release. Original receipts and invoices with proof of payment must be submitted
for reimbursement. You must also enclose a copy of this letter to ensure the correct charges are
refunded to you. You may send your invoice to the Superintendent of Motor Vehicles at the
address noted below.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

s.15
Adjudicator

cc. Sarah Leamon
fax: 604.370.2505
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On March 17, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me
Preliminary Matters

Records at this office confirm that your lawyer, Michael Shapray, was provided with all of the
disclosure documents before me. | have proceeded with the review based on that confirmation.
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed all of the evidence before me, | find there is one determinative issue in this
review.

Was the ASD reliable?

In the Report to Superintendent (the “RTS”), the officer indicated that you provided breath
samples into ASDs with serial numbers 092903 and 092904. The officer provided two
Certificates of Qualified ASD Calibrator (the “Certificates”). However, | note that the officer has
provided two copies of the Certificate that corresponds to ASD serial number 092903, and has
not provided any ASD information, specifically a Certificate for ASD serial number 092904. As
such, | cannot be satisfied that the second ASD used, ASD serial number 092904, was properly
serviced or calibrated at the time of your second ASD test. Accordingly, | cannot be satisfied
that the ASD was reliable.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(4) of the Act. You may resume driving after you
have obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold
an Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

s.15
Adjudicator

cc: Michael Shapray
Fax: 604-590-5626
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On March 31, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
e you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and
¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
you. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did you fail or refuse to comply with an ASD demand?
e If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on the evidence before me, | am not satisfied that you were a driver within the meaning
of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including April 19, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. $.22

Introduction

On March 16, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section

215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,

along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

Section

you were a driver within the meaning of section 215.41(1);

the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,

and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Issues

The foll

owing are the issues in this review:

o Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
o Were you advised of your right to a second analysis?
¢ Was the second analysis provided by the officer and performed using a different ASD?
e Was the Notice served on the basis of the lower analysis result?
e Was the ASD reliable?
Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephone: (250) 387-7747
of Motor Vehicles VICTORIA BC V8W 9J2 Facsimile: (250) 952-6620
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Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.

Were the ASDs reliable?

Having considered the evidence before me, | am satisfied that the ASDs were not reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 5, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc: Jennifer Currie
Fax: 604-590-5626
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. s.22

Introduction

On March 23, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and
¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

At the beginning of the hearing | confirmed with your lawyer, Jeffrey Arndt, that full disclosure of
the documents before me was provided to him. | have proceeded with this review based on that
confirmation.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did you fail or refuse to comply with an ASD demand?
e If you failed or refused to comply with the demand, did you have a reasonable excuse?

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephone: (250) 387-7747
of Motor Vehicles VICTORIA BC V8W 9J2 Facsimile: (250) 952-6620
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Facts, Evidence and Analysis

As it is determinative of this review, | will only address the following issue.

Did you fail or refuse to comply with an ASD demand?

Based on the evidence before me, | am not satisfied that you failed or refused to comply with an
ASD demand.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc: Jeffrey Arndt
Fax: 250-746-1511
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. s.22
Introduction

On April 5, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
e the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records indicate that you received full disclosure.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephone: (250) 387-7747
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.

Were you a driver within the meaning of section 215.41(1) of the Act?

Having considered the evidence before me, | am not satisfied that you were a driver within the
meaning of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Records show that your vehicle was impounded and has since been released. Upon receipt of
your proof of payment, the Superintendent of Motor Vehicles will pay towing and storage costs
up to and including the date the vehicle was eligible for release. Receipts and invoices with
proof of payment must be attached. You must also enclose a copy of this letter to ensure the
correct charges are refunded to you.

s.15
Adjudicator
cc: Jeremy Carr

250-388-7327
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. $.22
Introduction

On April 7, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);
the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”)
being not less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;

e ifrequested, it was provided and performed with a different approved screening device
("ASD”);

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Kyla Lee. | have proceeded with this review based on that confirmation.

Issues

The following are the issues in this review:
¢ Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
e Were you advised of your right to a second analysis?
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o Was the second analysis provided by the officer and performed using a different ASD?
e Was the Notice served on the basis of the lower analysis result?
e Was the ASD reliable?

Facts, Evidence and Analysis

| find there is one issue that is determinative of my review.

Were the ASDs reliable?

Having considered the evidence before me, | am satisfied that the ASDs were not reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 22, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator  s.15

cc: Kyla Lee [604] 685-8308
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. $.22
Introduction

On March 29, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
("ASD");
the Notice was served on the basis of the lower analysis result; and,

o the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to you. |
have proceeded with this review based on that confirmation.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephone: (250) 387-7747
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Facts, Evidence and Analysis

Having reviewed all of the evidence before me, | find there is one determinative issue in this
review.

Was the ASD reliable?

Mr. Green cited the case of Sivia v. British Columbia (Superintendent of Motor Vehicles) 2011
BCSC 1639 whereby Sigurdson J. ruled that a mandatory requirement for evidence to support
that calibration of the device producing a “fail” be provided.

In the Report to Superintendent (the “Report”), the officer indicated that you provided breath
samples into ASDs with serial numbers 037627 and 101356. However, | note that the officer
has failed to provide the two Certificates of Qualified ASD Calibrator (the “Certificates”) that are
associated with the serial numbers. As such, | cannot be satisfied that ASDs used were properly
serviced or calibrated at the time of your ASD tests. Accordingly, | cannot be satisfied that the
ASDs were reliable.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(4) of the Act. You may resume driving after you
have obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold
an Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 15, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator  s.15

cc: John Green Green & Helme by fax: 250 361 9181
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REVIEW DECISION Immediate Roadside Prohibition No. .22

Introduction

On March 17, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “WARN” as a result of your blood alcohol concentration (“‘BAC”) being
not less than 50 milligrams of alcohol in 100 millilitres of blood (“50 mg%")

e you were advised of your right to request a second analysis;

e if requested, it was provided and performed with a different approved screening device
("ASD");

¢ the Notice was served on the basis of the lower analysis result; and,

e the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records before me confirm that the disclosure documents were made available to you. | have
proceeded with this review based on that confirmation.

You submit that you have no driving violations of any kind over the past eight years. You state that
are a $.22 and you require a vehicle to earn an income.

Under the Act, | am not authorized to consider hardship, personal circumstances, employment or
transportation needs in this review. The scope of the review is limited to the grounds as defined
in the Act.
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Issues
The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?

e Did the ASD register a “WARN”, and was it as a result of your BAC exceeding 50 mg%?
e  Were you advised of your right to a second analysis?

e Was the second analysis provided by the officer and performed with a different ASD?
e Was the Notice served on the basis of the lower analysis result?

e Was the ASD reliable?

Facts, Evidence and Analysis
Since there is one issue that is determinative in this review, | have only addressed that issue.

Was the ASD reliable?

In the Report to Superintendent, the officer indicated that you provided breath samples into two
different ASDs, both of which resulted in a “fail”. Having considered both of the Certificates of
Qualified ASD Calibrator, | am not satisfied that the ASDs used for the tests were reliable. Having
made this finding, | do not have to consider anything further.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is impounded
for the immediate release of your vehicle. The Superintendent of Motor Vehicles will pay towing and
storage costs up to and including April 5, 2013. You are responsible for any storage costs beyond
that date. You should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator
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COLUMBIA

April 17, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On March 27, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that your lawyer, Cory Armour, received all of the disclosure
documents before me. | have proceeded with the review based on that confirmation.

Mr. Armour has pointed out that the Report to Superintendent (the “Report”), is neither sworn
nor solemnly affirmed. As per the judge’s ruling in the case of Murray v. Superintendent of
Motor Vehicles, | have no jurisdiction to proceed with a review hearing if there is no sworn or
solemnly affirmed Report.
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Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including April 17, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc: Cory Armour
Fax: 250-762-3163
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Sag

BRITISH
COLUMBIA

April 2, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) No. $.22
Introduction

On March 12, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records indicate that you received full disclosure.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.
Was the second analysis provided by the officer and performed using a different ASD?

Having considered the Report to Superintendent, | find that the officer did not use a different
ASD.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

The corresponding vehicle impoundment is also revoked. The owner of the vehicle will be
notified by separate letter that | am releasing the vehicle.

s.15

Adjudicator
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COLUMBIA

April 23, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. .22
Introduction

On April 3, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the hearing | confirmed that full disclosure of the documents before me was
provided to your lawyer, Jeffrey Arndt. | have proceeded with the review based on that
confirmation.

Issues

The following are the issues in this review:
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Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on the evidence before me, | am not satisfied that you were a driver within the meaning
of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including April 23, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc: Jeffrey Arndt
Fax: 250-746-1511
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APRIL 30, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) No. s.22
Introduction

On April 20, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act requires me to confirm your prohibition, along with the
corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (ASD) registered a “fail” as a result of your blood alcohol
concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres of
blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Motor Vehicle Act requires me to revoke your prohibition, cancel the
monetary penalty, and revoke any corresponding vehicle impoundment if | am not satisfied of
any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Some of the grounds on which you applied for this review are not applicable to your situation
because the officer alleged that you were being prohibited from driving because an ASD test
resulted in a “fail’. Therefore, | will consider all of the grounds available to you in this review
that are appropriate to those circumstances.

Records at this office confirm that full disclosure of the documents before me was provided to
you prior to your scheduled written hearing. | have proceeded with this review based on that
confirmation.
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?
Did the ASD register a “fail”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

As | find that there is one issue that is determinative in this review, | have only addressed that
issue.

Were the ASDs reliable?

Having considered the evidence before me in its entirety, | am not satisfied that the ASDs used
to conduct your breath tests were reliable.

Having made this finding | do not have to consider anything further.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Motor Vehicle Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 30, 2013, the date you were notified that
your vehicle was eligible for release. You are responsible for any storage costs beyond that
date. You should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
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April 9, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. .22
Introduction

On March 22, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood alcohol
concentration (“BAC”) being not less than 80 milligrams of alcohol in 100 millilitres of blood
(“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a differentASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the beginning of the hearing your lawyer, David Milburn confirmed that he had received all of the
disclosure documents before me. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?
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Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.

Were the ASDs reliable?

Having considered the evidence before me, | am satisfied that the ASDs were not reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is impounded
for the immediate release of your vehicle. The Superintendent of Motor Vehicles will pay towing and
storage costs up to and including april 9, 2013. You are responsible for any storage costs beyond
that date. You should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator  s.15

cc: David Milburn by fax: [604] 526 8056
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April 10, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) No. $.22
Introduction

On March 22, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (Act) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);
the ASD registered a “WARN” as a result of your blood alcohol concentration (BAC)
being not less than 50 milligrams of alcohol in 100 millilitres of blood (50 mg%);

e you were advised of your right to request a second analysis;

o if requested, it was provided and performed with a different approved screening device
(ASD);

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “WARN?”, and was it as a result of your BAC exceeding 50 mg%~?
e Were you advised of your right to a second analysis?
e Was the second analysis provided by the officer and performed using a different ASD?
e Was the Notice served on the basis of the lower analysis result?
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e Was the ASD reliable?
Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.

Was the ASD reliable?

Having considering the evidence before me, | find that the ASD result is not reliable.
Decision

As a result of my findings, | revoke your driving prohibition and monetary penalty, as required by
s. 215.5(4) of the Act.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

s.15

Adjudicator
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COLUMBIA

April 5, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. §.22
Introduction

On March 15, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your prohibition
and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”’) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

= you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
Records at this office confirm that your legal counsel, Jennifer Currie, received full disclosure of
the documents before me. At the start of the oral hearing Ms. Currie acknowledged that she
had received disclosure. | have proceeded with the review based on this confirmation.
Issues

= Were you a driver within the meaning of section 215.41(1) of the Act?

= Did you fail or refuse to comply with an ASD demand?
= |f you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis

Did you fail or refuse to comply with an ASD demand?

The issue of whether you failed or refused to comply with a demand is twofold. First, the
evidence must establish that an officer made a demand on you pursuant to section 254 of the
Criminal Code. Second, the evidence must establish that you failed or refused to comply with
the demand.

In reviewing the evidence in its totality, | am not satisfied that Officer Baskin provided evidence
sufficient to establish that your failure or refusal to provide a breath sample was clear and
unequivocal.

Having made this finding, there is no need to address the other issues in this review.
Decision

Based on the evidence before me, | am not satisfied that on March 15, 2013, you failed or
refused to comply with an ASD demand. | therefore revoke your driving prohibition and
monetary penalty as required by s. 215.5(4) of the Act. As a result, the prohibition has been
removed from your driving record and you may resume driving once you have obtained a
driver's licence from the Insurance Corporation of British Columbia.

The vehicle impoundment is also revoked. You may go directly to the place that your vehicle
was impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles
will pay towing and storage costs up to and including April 5, 2013. You are responsible for any
storage costs beyond that date. You should also know that if this vehicle is not retrieved within
30 days of the expiry of the impoundment, the impound lot may take steps to dispose of the
vehicle.

Adjudicator s.15

pc: Jennifer Currie via fax
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April 30, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. .22
Introduction

On April 11, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office indicate that disclosure documents were provided to your lawyer, Sarah
Leamon. | have proceeded with the review based on this confirmation.

You applied on the grounds “I did not refuse or fail to comply with the officer's demand to
provide a breath sample”. This ground is not available in this review because it does not relate
to the circumstances of your prohibition. However, | have considered all the relevant grounds
available to you.
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Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Were the ASDs reliable?

Facts, Evidence and Analysis
There is one issue that is determinative of my decision in this review.

Were you advised of your right to a second analysis?

Having reviewed the evidence before me, | am not satisfied on a balance of probabilities that
the officer advised you of your right to a second analysis.

Decision
As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including April 30, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc. Sarah Leamon
fax: 604.370.2505
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. 5.22

Introduction

On April 11, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Greg Cranston. | have proceeded with this review based on that confirmation.
Issues

The following are the issues in this review:

o Were you a driver within the meaning of section 215.41(1) of the Act?
e Did you fail or refuse to comply with an ASD demand?
e If you failed or refused to comply with the demand, did you have a reasonable excuse?
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of Motor Vehicles VICTORIABC V8W 9J2 Facsimile: (250) 952-6620
www.pssg.gov.bc.ca/osmv/
37
JAG-2013-01262



s.22
IRP Review Decision
Page 2

Facts, Evidence and Analysis

As it is determinative of this review, | will only address the following issue.

Did you fail or refuse to comply with an ASD demand?

Based on the evidence before me, | am not satisfied that you failed or refused to comply with an
ASD demand.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including April 24, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator .15
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On April 7, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

= you were advised of your right to request a second analysis;

= if requested, it was provided and performed with a different ASD;

= the Notice was served on the basis of the lower analysis result; and,

= the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
Records at this office confirm that your legal counsel, Ronald Kumar, received full disclosure of

the documents before me. At the start of the oral hearing Mr. Kumar acknowledged that he had
received disclosure. | have proceeded with the review based on this confirmation.

Issues
= Were you a driver within the meaning of section 215.41(1) of the Act?
= Did the ASD register a “FAIL” and was it as a result of your BAC exceeding 80 mg%?
= Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
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»  Was the ASD reliable?
» Was the Notice served on the basis of the lower analysis result?

Facts, Evidence and Analysis

Was the ASD reliable?

Mr. Kumar submits that Officer Rossiter has failed to provide evidence sufficient to establish that
the ASD used in your case was reliable on April 7, 2013.

| concur.
Having made this finding, there is no need to consider the other issues in this review.
Decision

Based on the evidence, | revoke your driving prohibition, monetary penalty, and the vehicle
impoundment as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

The vehicle impoundment is also revoked. The owner or someone authorized by him may go
directly to the place that the vehicle was impounded for the immediate release of the vehicle.
The Superintendent of Motor Vehicles will pay towing and storage costs up to and including
April 26, 2013. The owner is responsible for any storage costs beyond that date. The owner
should know that if this vehicle is not retrieved within 30 days of the expiry of the impoundment,
the impound lot may take steps to dispose of the vehicle.

Adjudicator s.15

pc: Ronald Kumar via fax
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. .22
Introduction

On March 14, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your prohibition
and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”’) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

= you were advised of your right to request a second analysis;

= if requested, it was provided and performed with a different ASD;

= the Notice was served on the basis of the lower analysis result; and,

= the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
Records at this office confirm that your legal counsel, Kyla Lee, received full disclosure of the

documents before me. At the start of the oral hearing Ms. Lee acknowledged that she had
received disclosure. | have proceeded with the review based on this confirmation.
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Issues

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to request a second analysis?

If requested, was the second analysis provided by the officer and performed using a
different ASD?

=  Was the ASD reliable?

= Was the Notice served on the basis of the lower analysis result?

Facts, Evidence and Analysis

Were you advised of your right to request a second analysis?

In reviewing the evidence in its totality, | find that Officer Pehlivanian has failed to provide
evidence sufficient to establish that you were advised of your right to request a second breath
test.

Having made this finding, there is no need to address the other issues in this review.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 4, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Adjudicator s.15

pc: Kyla Lee via fax
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On March 29, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office indicate that disclosure documents were provided to your lawyer, Kyla
Lee. | have proceeded with the review based on this confirmation.

You applied on the grounds “I did not refuse or fail to comply with the officer's demand to
provide a breath sample”. This ground is not available in this review because it does not relate
to the circumstances of your prohibition. However, | have considered all the relevant grounds
available to you.
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Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Were the ASDs reliable?

Facts, Evidence and Analysis
There is one issue that is determinative of my decision in this review.

Was your BAC less than 80 mg% even though the ASDs registered a “FAIL"?

Having reviewed the evidence before me, and in view of the possibility that mouth alcohol
falsely elevated the ASD reading, | am not satisfied that your BAC was less than 80 mg%.

Decision

| therefore revoke your driving prohibition and monetary penalty as required by s. 215.5(4) of the

Act. As a result, the prohibition has been removed from your driving record and you may
resume driving once you have obtained a driver's licence.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc. Kyla Lee
fax: 604.685.8308
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. $.22
Introduction

On March 20, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
e an approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

You applied on the ground that you did not refuse or fail to comply with the officer's demand to
provide a breath sample; however, that ground is not applicable to your situation, because of
the reason for which you were prohibited. For your benefit, | will consider all grounds relevant to
your prohibition.
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Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Jennifer Currie. | proceeded with this review based on that confirmation.

Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed the evidence of Constable Russelland your submissions, | find there is one
determinative issue in this review.

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on all the evidence before me, | am not satisfied on a balance of probabilities that you
were a driver within the meaning of section 215.41(1) of the Act. Having made this finding, | do
not have to consider any other issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc. Jennifer Currie
604-590-5626 (fax)
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On March 23, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Sarah Leamon. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Was the ASD reliable?

In the Report to Superintendent, the officer indicated that you provided breath samples into two
different ASDs, both of which resulted in a “FAIL”. However, the officer did not provide any
evidence with respect to the calibration of the ASDs.

| am not satisfied that the ASDs were reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including April 5, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

CcC: Sarah Leamon
Fax: 604-370-2505
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On April 10, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
e an approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

You applied for this review by checking all grounds listed on the application form. Not all
grounds are applicable to your situation, however, because of the reason for which you were
prohibited from driving. For your benefit, | will consider all grounds that apply in your case.

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Jennifer Currie. | proceeded with this review based on that confirmation.
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Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed the evidence of Constable Davies and your lawyer’s submissions, | find there
is one determinative issue in this review.

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent (the “RTS”), Constable Davies indicated that he witnessed you
driving or in care or control of the vehicle at 1836 hours, on April 10, 2013. However, based on
all the evidence before me, | am not satisfied on a balance of probabilities that you were a driver
within the meaning of section 215.41(1) of the Act. Having made this finding, | do not need to
consider any other issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc. Jennifer Currie
604-590-5626 (fax)
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On March 22, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Jamie Butler. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Was the ASD reliable?

In the Report to Superintendent, the officer indicated that you provided breath samples into two
different ASDs, both of which resulted in a “FAIL”. Having considered the Certificates of
Qualified ASD Calibrator, | am not satisfied that the ASD used for the first test was reliable.

| am not satisfied that the ASD was reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including April 9, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

CcC: Jamie Butler
Fax: 604-739-9888
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. .22
Introduction

On November 15, 2012, a peace officer served you with a Notice of Driving Prohibition (Notice).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act requires me to confirm your prohibition, along with the
corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (ASD) registered a “fail” as a result of your blood alcohol
concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres of
blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Motor Vehicle Act requires me to revoke your prohibition, cancel the
monetary penalty, and revoke any corresponding vehicle impoundment if | am not satisfied of
any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Your lawer, Tony Paisana, wrote a letter on your behalf asking that you be given an opportunity
to have your IRP review hearing, in light of new information that has been discovered or, in the
alternative, to apply to revoke his notice of withdrawal and proceed with the hearing. The

Superintendent of Motor Vehicles has decided to allow the review to proceed.

I note that on November 20, 2012, our office sent 28 pages of disclosure to Mr. Paisana. | am
satisfied Mr. Paisana received full disclosure of the police documents before me.
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?
Did the ASD register a “fail”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

As there is one issue that is determinative in this review, | will only address that issue.
Facts, Evidence and Analysis

Was the ASD reliable?

Having considered the Certificates of Qualified ASD Calibrator, | find that | am not satisfied that
the ASDs used to conduct your breath tests were reliable.

Having made this finding | do not have to consider anything further.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Motor Vehicle Act.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Upon receipt of your proof of payment, the Superintendent of Motor Vehicles will pay towing and
storage costs up to and including December 12, 2012, the date your vehicle was eligible for
release. Original receipts and invoices with proof of payment must be attached. You
must also enclose a copy of this letter to ensure the correct charges are refunded to you.

s.15
Adjudicator

cc: Tony Paisana
(604) 669-0616
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On March 14, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your prohibition
and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”’) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

¢ the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that your lawyer, Dilraj Gosal, was provided full disclosure of the
documents before me. | have proceeded with the review based on this confirmation.

Issues

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
o Were you advised of your right to request a second analysis?
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o If requested, was the second analysis provided by the officer and performed using a
different ASD?

e Was the ASD reliable?

e Was the Notice served on the basis of the lower analysis result?

Facts, Evidence and Analysis

Were you advised of your right to request a second analysis?

In reviewing all of the evidence before me, | find that | have not been provided evidence that is
persuasive enough to conclude that you were advised of your right to request a second breath
test.

| am not satisfied that the constable advised you of your right to a second test.
Having made this finding, there is no need to address the other issues in this review.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If the registered owner has not already done so, they may go directly to the location where the
vehicle is impounded for the immediate release of the vehicle. The Superintendent of Motor
Vehicles will pay towing and storage costs up to and including April 4, 2013. The registered
owner is responsible for any storage costs beyond that date. The owner should know that if the
vehicle is not reclaimed, the impound lot may apply to the Superintendent of Motor Vehicles to
dispose of the vehicle.

s.15
Adjudicator

cc: Dilraj Gosal
Fax: [604] 510-5195
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. s.22
Introduction

On March 31, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

There is no evidence before me from the investigating officer in this matter.

Decision

| revoke your driving prohibition, monetary penalty, and vehicle impoundment as required by s.
215.5(4) of the Act.
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You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 16, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc. Jason Mann
fax: 604.736.5522
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. $.22
Introduction

On March 18, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me
Preliminary Matters

At the beginning of the oral review, | confirmed with you that you received all of the disclosure
documents before me. | have proceeded with the review based on that confirmation.
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed all of the evidence of before me, | find there is one determinative issue in this
review.

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Notice you were served on March 18, 2013, Constable Foote alleged that on March 18,
2013, at 23:31 hours you had care or control of a motor vehicle on a highway or industrial road.

After reviewing all of the materials before me, | note that Constable Foote has not provided
sufficient evidence to support his allegations in the Notice. As such, | am not satisfied that you
were a driver within the meaning of section 215.41(1) of the Act, on March 18, 2013, at 23:31
hours

Having made this finding, | do not need to consider any other issues.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 9, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22

Introduction

On March 17, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”)
being not less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;

e if requested, it was provided and performed with a different approved screening device
(‘ASD");

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Stephen Hutchison. | proceeded with this review based on that confirmation.

Issues

The following are the issues in this review:
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Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed the evidence of Constable Garlinski and your lawyer’s submissions, | find there
is one determinative issue in this review.

Was the ASD reliable?

In the Report to Superintendent (the “RTS”), Constable Garlinski indicated that you provided
breath samples into ASDs with serial numbers 104906 and 045930. However, there is no
evidence before demonstrating that the ASDs were properly calibrated or serviced. As a result,
| cannot be satisfied that the ASDs were reliable. Having made this finding, | do not need to
consider other issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 4, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc. Stephen Hutchison
604-581-0809 (fax)
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. $.22
Introduction

On March 15, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
| note that the officer did not forward any evidence for this review. As such | find that | have no

jurisdiction to proceed given the statutory evidentiary requirements of section 215.47 are not
met.
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Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 2, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator

64
JAG-2013-01262



Sag

BRITISH

COLUMBIA

April 5,

2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) No. 5.22

Introduction

On March 15, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section

215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,

along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

Section

you were a driver within the meaning of section 215.41(1);

the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,

and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Issues

The foll

owing are the issues in this review:

o Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
o Were you advised of your right to a second analysis?
¢ Was the second analysis provided by the officer and performed using a different ASD?
e Was the Notice served on the basis of the lower analysis result?
e Was the ASD reliable?
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Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.

Were you a driver within the meaning of section 215.41(1) of the Act?

Having considered the evidence before me, | am satisfied that you were not a driver within the
meaning of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 5, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc. Wallace M. Wong
Fax: 604-278-6986
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On April 12, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that your lawyer, Sarah Leamon, received all of the disclosure
documents before me. | have proceeded with the review based on that confirmation.

Upon review of the Report to Superintendent (the “Report”), | am not satisfied that it is properly
sworn. As per the judge’s ruling in the case of Murray v. Superintendent of Motor Vehicles, |
have no jurisdiction to proceed with a review hearing if there is no sworn or solemnly affirmed
Report.
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Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including April 30, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.156
Adjudicator

CC: Sarah Leamon
Fax: 604-370-2505
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. $.22
Introduction

On March 16, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
| note that the officer did not forward any evidence for this review. As such | find that | have no

jurisdiction to proceed given the statutory evidentiary requirements of section 215.47 are not
met.
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Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 3, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. .22
Introduction

On April 21, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

= you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
Records at this office confirm that you received full disclosure of the documents before me. At
the start of the oral hearing you acknowledged that you had received disclosure. | have
proceeded with the review based on this confirmation.
| acknowledge that losing your driver’s licence will adversely impact you; however, | have no
authority under the Act to consider the hardship you will experience, personal circumstances,
employment, or transportation needs, in the course of this review.
Issues

=  Were you a driver within the meaning of section 215.41(1) of the Act?

= Did you fail or refuse to comply with an ASD demand?
= |f you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In his evidence, Officer Masi indicates that on April 21, 2013 at 0200 hours, he observed you
driving on Granville Street in Vancouver.

During the hearing you acknowledge driving.

| am satisfied that you were a driver within the meaning of section 215.41(1) of the Act, at the
time in question.

Did you fail or refuse to comply with an ASD demand?

The issue of whether you failed or refused to comply with a demand is twofold. First, the
evidence must establish that an officer made a demand on you pursuant to section 254 of the
Criminal Code. Second, the evidence must establish that you failed or refused to comply with
the demand.

In reviewing the police evidence, | do not find it satisfies me that Officer Masi made the ASD
demand on you pursuant to section 254 of the Criminal Code.

Having made this finding, there is no need to address the third issue.
Decision

Based on the evidence before me, | am not satisfied that on April 21, 2013, you failed or refused
to comply with an ASD demand, without a reasonable excuse. | therefore revoke your driving
prohibition and monetary penalty as required by s. 215.5(4) of the Act. As a result, the
prohibition has been removed from your driving record and you may resume driving once you
have obtained a driver's licence from the Insurance Corporation of British Columbia.

The vehicle impoundment is also revoked. You may go directly to the place that your vehicle
was impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles
will pay towing and storage costs up to and including April 26, 2013. You are responsible for
any storage costs beyond that date. You should know that if this vehicle is not retrieved within
30 days of the expiry of the impoundment, the impound lot may take steps to dispose of the
vehicle.

Adjudicator s.15
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. 5.22
Introduction

On March 14, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, David Greenbank. | have proceeded with this review based on that confirmation.

Issues
The following are the issues in this review:

o Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
e Were you advised of your right to a second analysis?
¢ Was the second analysis provided by the officer and performed using a different ASD?
o Was the Notice served on the basis of the lower analysis result?
e Was the ASD reliable?
Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephone: (250) 387-7747
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Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Act?

| find there is one issue that is determinative of my review.

Were you a driver within the meaning of section 215.41(1) of the Act? Having considered the
evidence before me, | am satisfied that you were not a driver within the meaning of section 215.41(1)
of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.
The corresponding vehicle impoundment is also revoked.

Adjudicator s.15

cc: David Greenbank by fax [604] 941 6207
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On March 22, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, David Jenkins. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Was the ASD reliable?

In the Report to Superintendent, the officer indicated that you provided breath samples at 00:16
hours and 00:19 hours, both of which registered a “FAIL”. However, | am not satisfied that the
“FAIL” result was due to alcohol in your blood and not in your mouth.

| am not satisfied that the ASDs were reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

CC: David Jenkins, Q.C.
Fax: 250-565-8001
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22

Introduction

On March 16, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Derwin Petri. | have proceeded with this review based on that confirmation.
Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?

¢ Did you fail or refuse to comply with an ASD demand?

¢ If you failed or refused to comply with the demand, did you have a reasonable excuse?
Facts, Evidence and Analysis

As it is determinative of this review, | will only address the following issue.
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Did you fail or refuse to comply with an ASD demand?

There are two matters for me to determine in this issue. | must determine whether the peace
officer made a valid demand, and whether you failed or refused to comply with that demand.

Based on the evidence before me, | am not satisfied that the officer made a valid demand. As
such, | do not need to consider whether you failed or refused to comply with the demand.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and

including April 5, 2013, the date the vehicle was eligible for release. You are responsible for

any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the

impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cC: Derwin Petri
Fax: 604-625-2581
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. $.22
Introduction

On March 22, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”)
being not less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;

e if requested, it was provided and performed with a different approved screening device
(‘ASD");

¢ the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

At the beginning of the hearing you confirmed that you had received all of the disclosure
documents before me. | proceeded with the review based on that confirmation.
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Having reviewed the evidence of Constable Russelland your submissions, | find there is one
determinative issue in this review.

Was your BAC less than 80 mg% even though the ASD reqistered a “FAIL"?

You told me that on March 22, 2013, you went for dinner with your son and his mother, s.22
s22 about three hours prior to being stopped by the police. You said you consumed one
drink of liquor at this time.

You also told me you were suffering from .22 that day, which was very painful. You
had used Listerine in an attempt to relieve your symptoms. Also, .22 gave you gauze
soaked in Orajel to put in your mouth 5.22 to ease the pain. You put a new
piece of gauze with Orajel in your mouth before leaving $.22 . You provided a
statement signed by 5.22 which confirms your statements.

You provided evidence that Orajel contains alcohol, which was in your mouth when you
provided the breath samples. You also illustrated how some of the officer’s evidence lacks
reliability; | agree with you in this regard. Based on all the evidence before me, | find that it is
more likely than not that the “FAIL” result on the ASD was caused by mouth alcohol.

| am satisfied on a balance of probabilities that your BAC was less than 80 mg%, even though
the ASD registered a “FAIL”. Having made this finding, | do not need to consider other issues.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.
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Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 9, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. $.22
Introduction

On March 28, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

In the Notice, the officer indicated that you were prohibited from driving because a sample of
your breath on an ASD registered a “FAIL” and your ability to drive was affected by alcohol.
However, the officer has not provided sufficient evidence to support this charge.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.
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You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On March 20, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
you. | have proceeded with this review based on that confirmation.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Was the ASD reliable?

In the Report to Superintendent, the officer indicated that you provided two breath samples into
two different ASDs, both of which resulted in a “WARN” reading. However, after reviewing the
Certificates of Qualified ASD Calibrator, it appears that the calibration of both ASDs had expired
when your tests were administered.

| am not satisfied that the ASDs were reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Records show that your vehicle was impounded and has since been released. Upon receipt of
your proof of payment, the Superintendent of Motor Vehicles will pay towing and storage costs
up to and including the date the vehicle was eligible for release. Original receipts and
invoices with proof of payment must be attached. You must also enclose a copy of this letter
to ensure the correct charges are refunded to you.

s.15
Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22

Introduction

On March 17, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your prohibition

and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

= you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that you received full disclosure of the documents before me. |
have proceeded with the review based on this confirmation.

Issues
=  Were you a driver within the meaning of section 215.41(1) of the Act?

= Did you fail or refuse to comply with an ASD demand?
= If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis

Did you fail or refuse to comply with an ASD demand?

The issue of whether you failed or refused to comply with a demand is twofold. First, the
evidence must establish that an officer made a demand on you pursuant to section 254 of the
Criminal Code. Second, the evidence must establish that you failed or refused to comply with
the demand.

In reviewing the evidence, | am not satisfied that Officer Veillette provided evidence sufficient to
establish that you failed or refused to provide a breath sample.

Having made this finding, there is no need to address the other issues in this review.
Decision

Based on the evidence before me, | am not satisfied that on March 17, 2013, you failed or
refused to comply with an ASD demand. | therefore revoke your driving prohibition and
monetary penalty as required by s. 215.5(4) of the Act. As a result, the prohibition has been
removed from your driving record and you may resume driving once you have obtained a
driver's licence from the Insurance Corporation of British Columbia.

The vehicle impoundment is also revoked. You may go directly to the place that your vehicle
was impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles
will pay towing and storage costs up to and including April 5, 2013. You are responsible for any
storage costs beyond that date. You should also know that if this vehicle is not retrieved within
30 days of the expiry of the impoundment, the impound lot may take steps to dispose of the
vehicle.

Adjudicator  s.15
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. .22
Introduction

On October 14, 2012, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your prohibition
and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act’) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

= you did not have a reasonable excuse for failing or refusing to comply with a demand.

Having considered all of the material before me, | find that | am not satisfied of the above. As a
result of my finding, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

Upon receipt of proof of payment, the Superintendent of Motor Vehicles will pay towing and
storage costs from October 14, 2012, up to and including November 14, 2012, the date the
vehicle was eligible for release. Original receipts and invoices with proof of payment must be
submitted for reimbursement. You must also enclose a copy of this letter to ensure the correct
charges are refunded to you. You may send your invoice to the Superintendent of Motor
Vehicles at the address noted below.

s.15
Adjudicator

cc: Mark Rowan (Fax: 604-800-9020)
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. 5.22
Introduction

On April 7, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
¢ the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records indicate that you received full disclosure.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.
Was ASD reliable?

The officer indicated in the Report to Superintendent and the Narrative that your first sample
was obtained on ASD 101784. The officer did not provide a Certificate of a Qualified ASD
Calibrator for such ASD. In considering the evidence before me, | find the ASD used was not
reliable.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 23, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
CcC: Sarah Leamon

604-370-2505
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. 5.22
Introduction

On March 30, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that your lawyer, Geofrey Simair, received all of the disclosure
documents before me. | have proceeded with the review based on that confirmation.

Upon review of the jurat in the Report to Superintendent (the “Report”), | note that it has not
been signed by a commissioner. As per the judge’s ruling in the case of Murray v.
Superintendent of Motor Vehicles, | have no jurisdiction to proceed with a review hearing if there
is no sworn or solemnly affirmed Report.
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Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including April 19, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc: Geofrey Simair
Fax: 250-385-4506
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. 5.22
Introduction

On March 23, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
¢ the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters
| note that the Report to Superintendent has not been sworn. As such | find that | have no

jurisdiction to proceed given the statutory evidentiary requirements of section 215.47 are not
met.
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Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 3, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition No. s.22

Introduction

On April 4, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the ASD registered a “fail” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”)

e you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different approved screening device
("ASD");

e the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records before me confirm that the disclosure documents were made available to you. | have
proceeded with this review based on that confirmation.

Issues

The following are the issues in this review:
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Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “fail”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed with a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Since there is one issue that is determinative in this review, | have only addressed that issue.

Was the ASD reliable?

In the Report to Superintendent, the officer indicated that you provided a breath sample into a ASD,
which resulted in a “fail”. Having considered the Certificate of Qualified ASD Calibrator, | am not
satisfied that the ASD used for the test was reliable.

Having made this finding, | do not have to consider anything further.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is impounded
for the immediate release of your vehicle. The Superintendent of Motor Vehicles will pay towing and
storage costs up to and including April 17, 2013. You are responsible for any storage costs beyond

that date. You should know that if the vehicle is not reclaimed, the impound lot may apply to the
Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator

ccC: PHILLIP A RIDDELL, Lawyer, via fax 604-520-6035
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. $.22

Introduction

On April 14, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);

the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
¢ Were you advised of your right to a second analysis?
¢ Was the second analysis provided by the officer and performed using a different ASD?
e Was the Notice served on the basis of the lower analysis result?
e Was the ASD reliable?
Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephone: (250) 387-7747
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Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.

Were the ASDs reliable?

Having considered the evidence before me, | am satisfied that the ASDs were not reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appointment to reapply for that licence.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc: Albert E. King, Q.C.
Fax: 250-753-6123
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. .22
Introduction

On March 31, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood alcohol
concentration (“BAC”) being not less than 80 milligrams of alcohol in 100 millilitres of blood
(“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

You applied on the grounds that: you did not refuse or fail to comply with a demand to provide a
breath sample; you had a reasonable excuse for refusing or failing to comply with the officer’s
demand to provide a breath sample; and, your 7-day or 30-day driving prohibition should be reduced
because you did not have the required number of previous IRPs. However, those grounds are not
applicable to your situation because the Constable alleged on the Notice of Driving Prohibition that
he was prohibiting you from driving for 90 days because a sample of your breath on an ASD
registered a “fail” and your ability to drive was affected by alcohol. | will consider the grounds that are
relative to your circumstance.

You submit that you are s.22 and reside in an area that does not have alternative

transportation.
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Under the Act, | am not authorized to consider hardship, personal circumstances, employment or
transportation needs in this review. The scope of the review is limited to the grounds as defined in
the Act.

At the beginning of the hearing you confirmed that he had received all of the disclosure documents
before me. | have proceeded with the review based on that confirmation.

Issues
The following are the issues in this review:
o Were you a driver within the meaning of section 215.41(1) of the Act?
Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?
Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?
Was the ASD reliable?

Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Act?

| find there is one issue that is determinative of my review.

Were you a driver within the meaning of section 215.41(1) of the Act? Having considered the
evidence before me, | am satisfied that you were not a driver within the meaning of section 215.41(1)
of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. If you hold an Enhanced Driver’s Licence, you must make an appointment to
reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

The corresponding vehicle impoundment is also revoked.

Adjudicator 5.15
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. s.22
Introduction

On March 16, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
e you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and
¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Kyla Lee. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did you fail or refuse to comply with an ASD demand?
¢ If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis

In the Notice, the officer indicated that the reason for the prohibition was because you failed or
refused to comply with a demand to provide a sample of your breath. However, the officer has
not provided any evidence to support this charge.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act. You may resume driving after you have
obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold an
Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc: Kyla Lee
Fax: 604-685-8308
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. 5.22
Introduction

On March 31, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied
that:

you were a driver within the meaning of section 215.41(1);
the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”)
being not less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”");

e you were advised of your right to request a second analysis;

e if requested, it was provided and performed with a different approved screening
device (“ASD”);

o the Notice was served on the basis of the lower analysis result; and,

¢ the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary
penalty, and revoke any corresponding vehicle impoundment if | am not satisfied of any of
the above.

In reaching my decision on this review, | must consider all relevant information provided to
me.

Preliminary Matters
At the beginning of the hearing your lawyer, Sarah Leamon confirmed that she had received
all of the disclosure documents before me. | have proceeded with the review based on that

confirmation.

Ms. Leamon referenced the case R. v. Schultz and noted that the courts have held that the
results of roadside screening devices are not to be utilized as evidence to incriminate
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drivers. This is because without the right to counsel, the ASD can only be used as an
investigative tool to confirm or reject the police officer’s suspicion that a driver might be
impaired.

However, | have no authority under the Act to consider whether or not being issued an IRP
based on an ASD “FAIL” result, is a contravention of your Charter rights. The Schultz
decision dealt with the use of an ASD result to prove a different charge under section
144(1)(b) of the Act. Further, the Schultz decision predates the amendments to the Act
which were proclaimed on June 15, 2012. These amendments permit the police to rely on
ASD results to issue a driving prohibition under section 215.41 of the Act. Your prohibition
was issued under this legislation.

Ms. Leamon also referenced the case of Spencer v. Superintendent of Motor Vehicles, and
referred to paragraph 63 where it states:

= Police are not deemed to have a credibility advantage and the case must be
determined impartially on the evidence.

= The evidence is not to be unfairly parsed to create standards that are unknown to
and unknowable by you.

= Such parsing as takes place, recognizes the deficiencies or gaps in the police record
as well as those in your evidence.

= |f there is insufficient evidence to decide the case, it must be resolved in favour of
you, in line with the proper allocation of the burden of proof and the concept of a
balance of probabilities.

| acknowledge Ms. Leamon’s point, and | have proceeded with the review with Spencer in
mind.

Issues
The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80
mg%?
e Were you advised of your right to a second analysis?
o Was the second analysis provided by the officer and performed using a different
ASD?
¢ Was the Notice served on the basis of the lower analysis result?
e Was the ASD reliable?
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Facts, Evidence and Analysis

Having reviewed all of the evidence before me, | find there is one determinative issue in this
review.

Was the ASD reliable?

In the Report to Superintendent (the “Report”), the officer indicated that you provided breath
samples into ASDs with serial numbers 047023 and 031114. However, | note that the officer
has failed to provide the two Certificates of Qualified ASD Calibrator (the “Certificates”) that
are associated with the serial numbers. As such, | cannot be satisfied that ASDs used were
properly serviced or calibrated at the time of your ASD tests. Accordingly, | cannot be
satisfied that the ASDs were reliable.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(4) of the Act. You may resume driving after you
have obtained a driver’s licence from the Insurance Corporation of British Columbia. If you
hold an Enhanced Driver’s Licence, you must make an appointment to reapply for that
licence.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 15, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

Please note that this decision does not change any other prohibitions from driving or
licensing requirements.

Adjudicator s.15

cc: Sarah Leamon by fax 604 370 2505
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. 5.22
Introduction

On April 14, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
¢ the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records indicate that you received full disclosure.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
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Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.

Were you a driver within the meaning of section 215.41(1) of the Act?

Having considered the evidence before me, | am not satisfied that you were a driver within the
meaning of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 23, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. $.22
Introduction

On March 24, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Records at this office indicate that disclosure documents were provided to your lawyer, Sarah
Leamon. | have proceeded with the hearing based on this confirmation.

Issues

The following are the issues in this review:
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Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Were the ASDs reliable?

Facts, Evidence and Analysis
There is one issue determinative of my decision in this review.

Were you a driver within the meaning of section 215.41(1) of the Act?

Having reviewed the evidence before me, | am not satisfied on a balance of probabilities that
the officer’s evidence establishes the time at which you were driving or in care or control of a
vehicle.

Having made this finding, | do not need to consider other issues in this review.

Decision

| therefore revoke your driving prohibition and monetary penalty as required by s. 215.5(4) of the
Act. As a result, the prohibition has been removed from your driving record and you may
resume driving once you have obtained a driver's licence.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an

appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cc. Sarah Leamon
fax: 604.370.2505
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s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) No. $.22
Introduction

On March 30, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

¢ the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the start of the oral hearing your lawyer, Robert Gunnell, acknowledged that he received
disclosure.

Issues

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
¢ Were you advised of your right to request a second analysis?
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¢ |If requested, was the second analysis provided by the officer and performed using a
different ASD?
Was the ASD reliable?
o Was the Notice served on the basis of the lower analysis result?
Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.

Were you advised of your right to request a second analysis?

Having considered the evidence before me, | find that you were not advised of your right to
request a second analysis.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where the vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 19, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
CC: Robert Gunnell

604-463-6889
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April 17, 2013

REVIEW DECISION  Immediate Roadside Prohibition (“IRP”) No i

Introduction

On March 29, 2013, a peace officer served you with a Notice of Driving Prohibition {the
“Notice"). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);
» you failed or refused to comply with a demand made under the Criminal Code fo provide

a sample of breath for analysis by means of an approved screening device (|ASD"), and
o you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office indicate that disclosure documents were provided to you. | have
proceeded with the hearing based on this confirmation.

The investigating officer has not properly sworn the Report to Superintendent, which contains
the attached narrative report and other attachments. As a resuit, | am not satisfied the officer's
evidence is reliable.

Decision

i revoke your driving prohibition, monetary penalty, and vehicle impoundment as required by s.
215.5(4) of the Act.
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You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’'s Licence, you must make an
appoiniment to reapply for thai licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 17, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

judicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22
Introduction

On March 16, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving

prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
e you failed or refused to comply with a demand made under the Criminal Code to provide

a sample of breath for analysis by means of an approved screening device (“ASD”); and
¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

At the beginning of the hearing your lawyer, Jack Harris, confirmed that he had received all of
the disclosure documents before me. | proceeded with the review based on that confirmation.
Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
¢ Did you fail or refuse to comply with an ASD demand?
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¢ |If you failed or refused to comply with the demand, did you have a reasonable excuse?

Facts, Evidence and Analysis

Having reviewed the evidence of Constable Hawkes and your lawyer’s submissions, | find there

is one determinative issue in this review.

Did you have a reasonable excuse?

The evidence before me indicates that you failed or refused to provide a breath sample into an
ASD. I note, however, that the device into which you were attempting to provide a breath
sample was past its service expiry date. | find on a balance of probabilities, therefore, that the
ASD was not reliable. | am satisfied that you had a reasonable excuse to fail or refuse to
comply with the ASD demand.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Please note that the corresponding vehicle impoundment is also revoked. The owner of the
vehicle will be notified by separate letter that | am releasing the vehicle.

s.15
Adjudicator

cC. Jack Harris
604-859-1375 (fax)
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. $.22
Introduction

On April 6, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

= you were a driver within the meaning of section 215.41(1);

= the approved screening device (the “ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");

= you were advised of your right to request a second analysis;

= if requested, it was provided and performed with a different ASD;

= the Notice was served on the basis of the lower analysis result; and,

= the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that your legal counsel, Sacha Roudette, received full disclosure
of the documents before me. | have proceeded with the review based on this confirmation.

Issues

= Were you a driver within the meaning of section 215.41(1) of the Act?

= Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?

=  Were you advised of your right to request a second analysis?

= |f requested, was the second analysis provided by the officer and performed using a
different ASD?

=  Was the ASD reliable?

= Was the Notice served on the basis of the lower analysis result?
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Facts, Evidence and Analysis

There are two issues that are determinative of my decision in this review.

Were you advised of your right to a second analysis?

In the Report to Superintendent (the “RTS”), the officer indicated that he informed you of your
right to a second analysis on a different ASD, and that the lower result would prevail.

| note that there is no evidence before me contrary to that of the officer on this issue.

Was the second analysis provided by the officer?

In the sworn RTS, the officer checked off “yes” to the question “Did the driver request a second
ASD test?” However, in the Narrative Text Hardcopy Synopsis, the officer stated that you “blew
a ‘FAIL’ reading and declined second test”.

In her written submission, Ms. Roudette indicated that you did not decline a second ASD test.
Ms. Roudette stated that you advised her that you requested a second test but was not provided
with an opportunity to submit a second sample because the officer did not have a second ASD.

Upon considering the totality of the evidence before me, | am not satisfied that the officer's
evidence shows that you did not request a second test.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by section 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 24, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

pc: Sacha Roudette via fax (250) 388-7327
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. $.22

Introduction

On March 1, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”’) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

e you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office indicate that disclosure documents were provided to your lawyer, Kevin
Filkow. | have proceeded with the hearing based on this confirmation.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did you fail or refuse to comply with an ASD demand?
¢ If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Narrative Text Hardcopy (the “Narrative”) the investigating officer, Constable Gehl,
indicated that she initiated a traffic stop and identified you as the driver of the vehicle. In the
Report to Superintendent (“RTS”), she reported that you were driving or in care or control of a
vehicle on March 1, 2013, at 03:28 hours.

There is no evidence before me to the contrary. Based on the evidence before me, | am
satisfied that you were a driver within the meaning of section 215.41(1) of the Act on March 1,
2013, at 03:28 hours.

Did you fail or refuse to comply with an ASD demand?

Having reviewed the evidence before me, | am not satisfied the officer had a reasonable
suspicion upon which to base her ASD demand. As a result, | find the officer did not make a
valid demand.

Having made this finding, | need not consider other issues in this review.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

The vehicle impoundment is also revoked. Upon receipt of proof of payment, the Superintendent
of Motor Vehicles will pay the towing and storage costs up to and including the date the vehicle
was eligible for release. Original receipts and invoices with proof of payment must be submitted
for reimbursement. You must also enclose a copy of this letter to ensure the correct charges are
refunded to you. You may send your invoice to the Superintendent of Motor Vehicles at the
address noted below.

s.15
Adjudicator

cc. Kevin Filkow
fax. 604.270.3787
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. .22
Introduction

On April 7, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
e you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and
¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Albert Berns. | have proceeded with the review based on that confirmation.
Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
e Did you fail or refuse to comply with an ASD demand?
e If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on the evidence before me, | am not satisfied that you were a driver within the meaning
of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

You may go directly to the location where the vehicle is impounded for the immediate release of
the vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs up to and
including April 25, 2013, the date the vehicle was eligible for release. You are responsible for
any storage costs beyond that date, and you should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc: Albert Berns
Fax: 250-388-9406

121
JAG-2013-01262



Sag

BRITISH
COLUMBIA

April 5, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) No. .22
Introduction

On March 16, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Issues

The following are the issues in this review:

o Were you a driver within the meaning of section 215.41(1) of the Act?
e Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
e Were you advised of your right to a second analysis?
¢ Was the second analysis provided by the officer and performed using a different ASD?
¢ Was the Notice served on the basis of the lower analysis result?
e Was the ASD reliable?
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Facts, Evidence and Analysis
| find there is one issue that is determinative of my review.

Were you a driver within the meaning of section 215.41(1) of the Act?

Having considered the evidence before me, | am satisfied that you were not a driver within the
meaning of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

You may resume driving after you have obtained a driver’s licence from the Insurance
Corporation of British Columbia. If you hold an Enhanced Driver’s Licence, you must make an
appointment to reapply for that licence.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including April 5, 2013. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

cc. Jeremy Carr
Fax: 604-687-8996
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