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REVIEW DECISION Immediate Roadside Prohibition No.         
 
Introduction
On January 1, 2011, a peace officer served you with a Notice of Driving Prohibition.  You 
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and I am 
delegated the authority to conduct this review. 
 
Section 215.5(1) of the Motor Vehicle Act (“Act”) requires me to confirm your prohibition, along 
with the corresponding monetary penalty and vehicle impoundment, if I am satisfied that you 
were a driver within the meaning of section 215.41(1) of the Act and that the approved 
screening device (“ASD”) registered a warn or a fail. 
 
I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle 
impoundment if I am satisfied that you were not a driver within the meaning of section 
215.41(1), or that the ASD did not register a warn or a fail. 
 
Section 215.5(2) of the Act states that if I determine that you were prohibited from driving for a 
longer time period than the Act requires, I must substitute the correct prohibition, vary the 
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any 
corresponding vehicle impoundment. 
 
In reaching my decision on this review, I must consider all relevant information provided to me, 
including the peace officer’s report. 
 
 
Issues
There are two issues in this review:

1. Did the ASD register a warn or a fail? 
2. Were you a driver within the meaning of section 215.41(1) of the Act? 
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Facts, Evidence and Analysis
Did the ASD register a warn or a fail?

I note that the officer has not recorded the ‘Service Expiry’ date for the ASD in the Report to 
Superintendent.  As such I find no evidence to show whether or not the ASD was past its 
service date and consequently do not have an ASD result.  Therefore, based on the evidence 
before me, I am not satisfied that the ASD into which you provided a sample registered a fail. 
 
Having made this finding, I do not need to consider whether or not you were a driver within the 
meaning of section 215.41(1) of the Act. 
 
Decision
I am not satisfied that the ASD into which you provided a sample registered a fail.  I therefore 
revoke your driving prohibition and monetary penalty, as required by section 215.5 of the Act.  
You may resume driving once you have obtained a driver’s licence from the Insurance 
Corporation of British Columbia. 
 
The vehicle impoundment is also revoked.  If you have not already done so, you may go directly 
to the location where your vehicle is impounded for the immediate release of your vehicle.  The 
Superintendent of Motor Vehicles will pay towing and storage costs up to and including January 
17, 2011.  You are responsible for any storage costs beyond that date.  You should know that if 
the vehicle is not reclaimed, the impound lot may apply to the Superintendent of Motor Vehicles 
to dispose of the vehicle. 

 
 

         
     

167 
PSS-2011-01540

s.22

         s.15

167 
PSS-2011-01540



 

 Ministry of Public Safety 
and Solicitor General

Office of the Superintendent 
of Motor Vehicles 

PO BOX 9254 STN PROV GOVT 
VICTORIA BC  V8W 9J2 
www.pssg.gov.bc.ca/osmv/ 

Telephone:  (250) 387-7747 
  Facsimile:  (250) 952-6620 

 

 
 
January 5, 2011 
 

                 
                     

                  
                 

 
 
 
 
 
 
 
REVIEW DECISION Immediate Roadside Prohibition No.         
 
 
Introduction 
On December 18, 2010, a peace officer served you with a Notice of Driving Prohibition. You 
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and I am 
delegated the authority to conduct this review. 
 
Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition, 
along with the corresponding monetary penalty and vehicle impoundment, if I am satisfied that 
you were a driver within the meaning of section 215.41(1) of the Act and that the approved 
screening device (ASD) registered a fail. 
 
I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle 
impoundment if I am satisfied that you were not a driver within the meaning of section 
215.41(1), or that the ASD did not register a fail.  
 
Section 215.5(2) of the Act states that if I determine that you were prohibited from driving for a 
longer time period than the Act requires, I must substitute the correct prohibition, vary the 
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any 
corresponding vehicle impoundment. 
 
In reaching my decision on this review, I must consider all relevant information provided to me, 
including the peace officer’s report. 
 
 
Issues 
There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?  
2. Did the ASD register a fail? 
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Facts, Evidence and Analysis 
Were you a driver within the meaning of section 215.41(1) of the Act?  

In the Report to Superintendent (RTS) and the Victoria Police Department Narrative Text 
Hardcopy (Narrative), Constable Koropatniski identified himself as the investigating officer.  The 
constable reported that he observed a vehicle “floating” across the centre lane and initiated a 
traffic stop. The constable indicated there was a lone occupant of the vehicle, seated in the 
driver’s seat.  The constable identified you as that occupant, and reported the time you were 
driving or in care and control of a vehicle as 0336 hours, on December 18, 2010.    
 
You have provided an affidavit in which you admitted to driving at the time the police officer 
pulled you over.  Based on the evidence before me, I am satisfied that you were a driver within 
the meaning of section 215.41(1) of the Act on December 18, 2010, at 0336 hours. 
 
Did the ASD register a “fail”?  

On the RTS, the constable reported that, at 0340 hours, December 18, 2010, he formed a 
reasonable suspicion that you had consumed alcohol.  He read an ASD demand at 0343 hours, 
and administered one ASD test at 0343 hours, the result of which was a “fail.” On the RTS, the 
constable indicated that he informed you of your right to a second test, but you did not request 
one. The constable reported that you admitted to consuming alcohol but that you could not say 
how much or when your last drink was. 
 
In your affidavit you said that you consumed your last drink at 0333 hours, after which you 
departed from a function you were attending.  You said that you were in your car within two 
minutes, and began driving home.  You said there was no traffic that evening, and you had been 
driving for only one minute before the police officer pulled you over.  You said you were evasive 
with the officer about when you consumed your last drink because you had never been in that 
situation before, and did not know your legal obligations in relation to the officer’s questions.  
 
You noted that the time between when you had consumed your last sip of alcohol and when the 
ASD test was administered, at 0343 hours, was ten minutes.  You said that you tried to ask 
others at the function to provide corroborating evidence as to when you had last consumed 
alcohol, but no one recalled to the minute when you had last consumed alcohol and when you 
last drank alcohol in relation to when you left.  
 
In your affidavit you said that you were not aware, on the evening in question, that recent 
consumption of alcohol could make an ASD test unreliable, and as such you did not request a 
second test.  You and your lawyer, Andrew Tam, have argued that the ASD test was not reliable 
because you had consumed alcohol within 10 minutes of the test.  Mr. Tam provided caselaw to 
support the argument that 15 minutes are required to allow the dissipation of mouth alcohol and 
for an accurate ASD reading. 
 
Having considered the evidence and the arguments as a whole, I am not satisfied that you 
consumed your last drink more than 15 minutes from the time of the ASD test.  As such I am 
unable to consider the reading of the ASD.   
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Based on the evidence before me, I am not satisfied that an ASD registered a “fail”.   
 
Decision 
I am not satisfied that the ASD registered a “fail” on December 18, 2010, at 0343 hours.   
 
I therefore revoke your driving prohibition, as required by s. 215.5(4)(c)(i) of the Act.  You may 
resume driving once you have obtained a driver’s licence from the Insurance Corporation of 
British Columbia.  The corresponding vehicle impoundment is also revoked. 
 
If you have not already done so, you may go directly to the location where your vehicle is 
impounded for the immediate release of your vehicle.  The Superintendent of Motor Vehicles will 
pay towing and storage costs up to and including January 5, 2010.  You are responsible for any 
storage costs beyond that date.  You should know that if the vehicle is not reclaimed, the 
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle. 
 
 

      
Adjudicator 
 
cc.  Andrew Tam 
fax 250-480-0004 
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REVIEW DECISION Immediate Roadside Prohibition No.        
 
Introduction
On January 22, 2011, a peace officer served you with a Notice of Driving Prohibition. You 
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and I am 
delegated the authority to conduct this review. 
 
Section 215.5(1) of the Motor Vehicle Act requires me to confirm your prohibition, along with the 
corresponding monetary penalty and vehicle impoundment, if I am satisfied that you were a 
driver within the meaning of section 215.41(1) of the Motor Vehicle Act and that the approved 
screening device (ASD) registered a warn or a fail. 
 
I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle 
impoundment if I am satisfied that you were not a driver within the meaning of section 
215.41(1), or that the ASD did not register a warn or a fail.  
 
Section 215.5(2) of the Motor Vehicle Act states that if I determine that you were prohibited from 
driving for a longer time period than the Motor Vehicle Act requires, I must substitute the correct 
prohibition, vary the monetary penalty for which you are liable under section 215.44(1), and vary 
or revoke any corresponding vehicle impoundment. 
 
In reaching my decision on this review, I must consider all relevant information provided to me, 
including the peace officer’s report. 
 
Preliminary Matters 
I have two copies of the Report to Superintendent in front of me, each one indicating different 
times as to when the officer formed his reasonable suspicion and when the breath test was 
performed. One was unchanged whereas the other had the times altered. I prefer the former. 
The times on the unchanged form are compatible with the time of driving in both the reports and 
in your submission. Further, you describe the incident in much the same order as the police 
report and synopsis, the latter also agreeing with the unchanged report. Therefore, this is the 
report that I will consider in this review. 
 
Issues 
There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?  
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2. Did the ASD register a warn? 
 
Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?  

The investigating officer noted that he saw you driving on Highway 97S near Summerland. You 
confirmed you were driving. Based on the evidence before me, I am satisfied that you were a 
driver within the meaning of section 215.41(1) of Motor Vehicle Act at 10:55 hours on  
January 22, 2011, as noted in the report. 
 
Did the ASD register a warn?

Despite the police report indicating otherwise, you said you took a second test and that 
registered a warn, as did the first. This was confirmed in the officer’s synopsis. However, given 
that I have no information regarding the device used in the second test, which prevails, I cannot 
accept the reported result. Equally, I cannot resort to the result of the first test. Given all of this, I 
must accept that I do not have a result from the second test. Therefore, I find that the ASD did 
not register a warn. 
 
Decision
I am satisfied that the ASD did not register a warn. I, therefore, revoke your driving prohibition 
and monetary penalty as required by section 215.5 of the Motor Vehicle Act. I have removed the 
prohibition and the unpaid penalty fee from your driving record.  
 
Refunds of your $250.00 reinstatement fee and your $31.00 relicensing fee have been 
authorized and will be sent in approximately six to eight weeks. If any outstanding fines or debts 
are owed to the Province of British Columbia, the refunds may be used to offset those debts. 
 

       
Adjudicator 
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