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REVIEW DECISION Immediate Roadside Prohibition No. s.22

Introduction

On December 21, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (“the Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (“ASD”) registered a warn or a fail.

I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicie
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a “wamn” or a “fail”.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
fonger time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Issues
There are two issues in this review

1. Did the ASD register a “warn” or a “fail"?
2. Were you a driver within the meaning of section 215.41(1) of the Act?
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Facts, Evidence and Analysis

Did the ASD reqgister a “warn” or a “fail"?

In the Notice Of Driving Prohibition (“the Notice”), Constable Deziel introduces herself as the
investigating officer, and indicates that a sample of your breath registered a “FAIL” at 00:33
hours on December 21, 2010.

Upon review of the police evidence | note that the associated Report To Superintendent
(“Report”} to go with the Notice has not been provided. Your lawyer, Paul Doroshenko, argues
that without this Report | have no evidence to confirm the ASD registered a “FAIL". | concur.
Without the Report | cannot be satisfied that the ASD was properly calibrated and serviced, and
consequently do not have an ASD resuit.

Having made this finding, there is no need for me to consider whether or not you were a driver
within the meaning of section 215.41(1) of the Act.

Decision
I am not satisfied that an ASD did register a "FAIL” on December 21, 2010, at 00:33 hours.

| therefore revoke your driving prohibition and monetary penalty, as required by section 215.5(4)
of the Act. You may resume driving once you have obtained a driver’s licence from the
Insurance Corporation of British Columbia. The vehicle impoundment is also revoked.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including January 5, 2010. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator

Cc Paul Doroshenko
Fax: (604)685-8308
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REVIEW DECISION Immediate Roadside Prohibition No. .22

Introduction

On December 23, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority fo conduct this review.

Section 215.5(1) of the Motor Vehicle Act (“the Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act, that you failed or refused
to comply with a demand made under the Criminal Code to provide a sample of breath for an
analysis by means of an approved screening device, and that you did not have a reasonable
excuse for failing or refusing to comply with a demand.

| must revoke your driving prohibition if | am satisfied that you were not a driver within the
meaning of section 215.41(1), that you did not fait or refuse to comply with a demand, or that
you had a reasonabie excuse for failing or refusing to comply. If | revoke your prohibition, |
must also cancel the monetary penalty for which you would otherwise be liable under section
215.44(1), and revoke the corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Issues
There are three issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. If so, did you fail or refuse to comply with a demand?
3. If so, did you have a reasonable excuse?
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Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent (RTS), Constable Everitt identified himself as the investigating
officer and states that he witnessed you driving out of a pub parking lot. He states that you were
the lone occupant and notes that date and time of driving or care or control as December 23,
2010, at 19:39 hours.

You have not refuted this evidence. Based on the evidence before me, | am satisfied that you
were the driver within the meaning of section 215.41(1) of the Act on December 23, 2010, at
19:39 hours

Did you fail or refuse to comply with a demand?

There are two matters for me to determine in this issue. | must determine whether a demand
existed, and 1 must determine whether you failed or refused to comply with that demand.

In the RTS the constable has noted that an approved screening device (ASD) demand was read
to you at 19:45 hours on December 23, 2010, and has checked the box indicating that you
understood the demand. You have not disputed this evidence. Based on the evidence before
me, | am satisfied that the constable made a proper ASD demand at 19:45 hours on December
23, 2010.

In section 4 of the RTS the constable has made the notation of “55 mg% shallow blow". He has
also recorded that you were informed of your right to a second test but he has changed the
wording to reflect that it was at his request that you provide a second sample. Under section 5
the constable has recorded the word “refused” and recorded the time of refusal as 19:49 hours.
His notes in section 6 state that your second sample did not register on the ASD and that you
were very uncooperative.

In the hearing you stated several times that you did not refuse provide a sample, that you blew
as hard as you could twice and on your third attempt, the constable ripped the ASD from your
mouth, cutting your lip, and yelled at you. You stated that at this point you were concerned with
what he might do and wanted to speak with a lawyer.

As the constable has recorded a result for the first ASD test in section 4, and he is the one who
requested you provide a second test, not you, | find that you did not refuse to provide a sample
of your breath on an ASD. Based on the evidence before me, | am satisfied that you did not fait
or refuse to comply with an ASD demand. Having made this finding, there is no need for me to
address the remaining issue.

Decision

I am satisfied that you were a driver within the meaning of section 215.41(1) of the Act, but that
you did not fail or refuse to comply with a demand made under the Criminal Code to provide a
sample of breath for an analysis by means of an approved screening device on December 23,
2010, at 18:49.
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| therefore revoke your driving prohibition and monetary penalty, as required by s. 215.5(4) of
the Act. The vehicle impoundment is also revoked.

If you have not aiready done so, you may go directly fo the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including January 5, 2011. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adiudicator
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introduction

On December 17, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and 1 am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act requires me to confirm your prohibition, along with the
corresponding monetary penalty and vehicle impoundment, if | am satisfied that you were a
driver within the meaning of section 215.41(1) of the Motor Vehicle Act, that you failed or
refused to comply with a demand made under the Criminal Code to provide a sample of breath
for an analysis by means of an approved screening device (ASD), and that you did not have a
reasonable excuse for failing or refusing to comply with a demand.

I must revoke your driving prohibition if | am satisfied that you were not a driver within the
meaning of section 215.41(1), that you did not fail or refuse to comply with a demand, or that
you had a reasonable excuse for failing or refusing to comply. If i revoke your prohibition, |
must also cancel the monetary penalty for which you would otherwise be liable under section
215.44(1), and revoke the corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Issues

There are three issues in this review:
1. Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?

2. if so, did you fail or refuse to comply with a demand?
3. If so, did you have a reasonable excuse?

Facts, Evidence and Analysis
Were vou a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?

The investigating officer noted that he saw you driving on Highway 97 in Kelowna. There is no
evidence to the contrary. Based on the evidence before me, | am satisfied that you were a driver
within the meaning of section 215.41(1) of Motor Vehicle Act at 02:35 hours on

December 17, 2010, as noted on the notice and in the officer’s narrative.

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
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Did vou fail or refuse to comply with a demand?

There are two matters for me to determine in this issue. | must determine whether a demand
existed, and | must determine whether you failed or refused to comply with that demand.

When an officer forms a reasonable suspicion that a driver has alcohol in his body, he must
read the ASD demand forthwith if he requires a breath sample. In his report, the officer noted
that he formed his reasonable suspicion at 02:35 hours yet he did not make the demand until a
further eleven minutes had elapsed. | do not find that a valid demand was made, and therefore,
find that you were not required to provide a breath sampile.

Decision

I am not satisfied that you failed or refused to comply with a valid demand because | find the
demand was invalid. | therefore revoke your driving prohibition and monetary penaity as
required by section 215.5 of the Motor Vehicle Act.

The vehicle impoundment is revoked and S22 has been notified. The
Superintendent of Motor Vehicles will pay towing and storage costs up {o and including
January 5, 2011. You are responsible for any storage costs beyond that date. You should know
that if the vehicle is not reclaimed, the impound lot may apply to the Superintendent of Motor
Vehicles to dispose of the vehicle.

s.15

Adjudicator

cc:  Michael Johnson
Fax: (250) 868-3080
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REVIEW DECISION Immediate Roadside Prohibition No. s.22
Introduction

On December 16, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (ASD) registered a fail.

| must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided o me,
including the peace officer’s report.

Issues

There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. Did the ASD register a fail?

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250} 387-7747
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Facts, Evidence and Analysis

Were vou a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent (RTS), Constable Cuibertson noted that you were observed
entering the vehicle in the driver's seat and driving over a curb. The vehicle was stopped and
you found to be the lone occupant with the keys in the ignition. The constable noted the date
and time of driving/care or control as December 186, 2010, at 19:45.

You have provided no evidence to contradict the officer’'s. Based on the evidence before me, |
am satisfied that you were a driver within the meaning of section 215.41(1) of the Act on
December 16, 2010, at 19:45,

Did the ASD register a fail?

In the RTS, the constable indicated that he read you an ASD demand at 17:45 hours, and
administered an ASD test at 19:45 hours. The constable indicated that he informed you of your
right to a second test and he ticked the box “no, test was not requested”.

In your oral review you disputed that the constable informed you of your right to a second test.
You stated that you asked the officer for a second test, but you were advised that it wasn't
required. When another officer arrived on scene you asked him for a second test, but the officer
told you that “you were lucky you weren't being charged criminally”. You also noted that the
time of the ASD demand and the time of the result do not make sense.

Based on the evidence before me, | am satisfied that you requested a second ASD test and
were not given one. Consequently there was no result on a second test for me to consider and |
am unable to make a finding as to whether an ASD registered a fail.

Decision

| am not satisfied that an ASD registered “fail” December 16, 2010, at 19:45. | therefore revoke
your driving prohibition and the monetary and other penalties you received, as required by s.
215.5(4)(b) of the Motor Vehicle Act. You may resume driving once you have obtained a
driver's licence from the Insurance Corporation of British Columbia.

9
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If you have not already done so, you may go directly to the location where your vehicle is
impounded for immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including January 6, 2011. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator

10
PSS-2011-01540




g

ey

BRITISH
COLUMBIA

January 6, 2011

s.22

REVIEW DECISION Immediate Roadside Prohibition No. .22

Introduction

On December 17, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition if |
am satisfied that you were a driver within the meaning of section 215.41(1) of the Act, and that
the approved screening device (ASD) registered a “fail”.

| must revoke your driving prohibition if | am satisfied that you were not a driver within the
meaning of section 215.41(1), or that the ASD did not register a “fail”.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer's report and your submissions.

Issues
There are two issues in this review:

1. Did the ASD register a “fail*?
2. Were you a driver within the meaning of section 215.41(1) of the Act?

Facts, Evidence and Analysis

Did the ASD register a “fail"?

In her report, Constable Aylett stated that she read you an ASD demand at 00:16 hours on
December 17, 2010. She noted that the ASD registered a “fail” at 00:17 hours.

In your written submission you pointed out that the calibration expiry date noted as
December 12, 2010, was expired at the time you received your screening. You submitted that
the results are not accurate.

Ministry of Public Safety  Office of the Superintendent PO BOX 8254 STN PROV GOVT Telephone: (250) 387-7747
and Soficitor General of Motor Vehicles VICTORIA BC VBW 9J2 Facsimite: (450) 952-6620
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| agree with your submission. As a result, | cannot consider the reading of the ASD. Based on
the evidence before me, | am not satisfied that an ASD registered a “fail” on December 17,
2010, at 00:17 hours.

Having made this finding, there is no need for me to consider whether or not you were a driver
within the meaning of section 215.41(1) of the Act.

Decision

| therefore revoke your driving prohibition and the monetary and other penalties you received,
as required by s. 215.5(4)(b) of the Motor Vehicle Act. You may resume driving once you have
obtained a driver's licence from the insurance Corporation of British Columbia.

If you have not aiready done so, you may go directly to the location where your vehicle is
impounded for immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including January 6, 2010. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition No. §.22
Introduction

On December 19, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (ASD) registered a warn or a fail.

I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, [ must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Issues

There are two issues in this review:

1. Did the ASD register a warn or a fail?

2. Were you a driver within the meaning of section 215.41(1) of the Act?

Facts, Evidence and Analysis

Did the ASD register a warn or a fail?

| note that ASD serial numbers, calibration and service expiry dates have not been recorded.
Therefore, | am not satisfied that the ASDs were properly serviced.

| am not satisfied that an ASD registered a “fail”.

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
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Having made this finding, there is no need for me to consider whether or not you were a driver
within the meaning of section 215.41(1) of the Act.

Decision

I am not satisfied that the ASD registered a fail.

| therefore revoke your driving prohibition and the monetary and other penalties you received,
as required by s. 215.5(4)(b) of the Motor Vehicle Act. You may resume driving once you have
obtained a driver's licence from the insurance Corporation of British Columbia.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for immediate release of your vehicle. The Superintendent of Motor Vehicies will
pay towing and storage costs up to and including January 6, 2010. You are responsible for any

storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator
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REVIEW DECISION Immaediate Roadside Prohibition No. s.22

introduction

On December 19, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (ASD) registered a fail.

! must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer's report.

Issue
There is one issue determinative of this review.

1. Did the ASD register a fail?

Facts, Evidence and Analysis

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephone: (250} 387-7747
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Did the ASD register a “fail’?

In the Report to Superintendent (RTS) and the Nanaimo RCMP Narrative Text Hardcopy,
Constable Butler identified herself as the investigating officer. On the RTS, the constable
reported she administered one ASD test at 2120 hours, December 19, 2010, the result of which
was a “fail.” On the RTS, the constable indicated that she informed you of your right to a second
test. You did not request a second test.

The constable did not record a service expiry date for the ASD. Without this, | cannot consider
the reading of the ASD. As a result, based on the evidence before me, I am not satisfied that an
ASD registered a “fail”.

Having made this finding, there is no need for me to consider whether or not you were a driver
within the meaning of section 215.41(1) of the Act, although | acknowledge your submissions on
that point.

Decision
I am not satisfied that the ASD registered a “fail” on December 19, 2010, at 2120 hours.

{ therefore revoke your driving prohibition, as required by s. 215.5(4)c)(i) of the Act. You may
resume driving once you have obtained a driver’s licence from the Insurance Corporation of
British Columbia. The corresponding vehicle impoundment is also revoked.

s.15

Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition No. §.22

Introduction

On December 19, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority 1o conduct this review.

Section 215.5(1) of the Motor Vehicle Act requires me to confirm your prohibition if | am satisfied
that you were a driver within the meaning of section 215.41(1) of the Motor Vehicle Act, and that
the approved screening device {(ASD) registered a "fail”.

| must revoke your driving prohibition if | am satisfied that you were not a driver within the
meaning of section 215.41(1), or that the ASD did not register a “fail”.

in reaching my decision on this review, | must consider all relevant information provided to me,
inciuding the peace officer’s report.

Issues
There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?
2. Did the ASD register a "fail®?

Facts, Evidence and Analysis

As per the Notice of Driving Prohibition, Constable Mander alleged that on December 19, 2010,
you were operating or had care or control of a motor vehicle in Vancouver, while your ability to
operate the vehicle was affected by alcohol. However, Constable Mander neglected to submit a
report or any other evidence, to substantiate that allegation. Therefore, based on the evidence
before me, | am satisfied that you were not a driver within the meaning of s. 215.41(1) of the
Motor Vehicle Act and an ASD did not register a “fail” on December 19, 2010.

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephene: (250) 387-7747
and Solicitor General of Motor Vehicles VICTORIA BC VBW J2 Facsimile: (50) 852-6620
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Decision

| therefore revoke your driving prohibition, as required by s. 215.5(4)(a)(1) of the Motor Vehicle
Act. You may resume driving once you have obtained a driver's licence from the Insurance
Corporation of British Columbia.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicies will
pay towing and storage costs up to and including January 6, 2010. You are responsible for any
storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound ot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator

e Paul Doroshenko
(604) 685-8308
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REVIEW DECISION Immediate Roadside Prohibition No. .22

Introduction

On December 23, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and [ am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (“the Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device ("ASD”) registered a warn or a fail.

| must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a “warn” or a *fail".

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me.

Issues

There are two issues in this review

1. Did the ASD register a *warn” or a "fail"?

2. Were you a driver within the meaning of section 215.41(1) of the Act?

Facts, Evidence and Analysis

Did the ASD register a “warn” or a “fail"?

As | do not have a Report to Superintendent, | cannot be satisfied that the ASD was properly
calibrated and serviced, and consequently do not have an ASD result.

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
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Having made this finding, there is no need for me to consider whether or not you were a driver
within the meaning of section 215.41(1) of the Act.

Decision
I am not satisfied that an ASD did register a “FAIL” on December 23, 2010.

I therefore revoke your driving prohibition and monetary penalty, as required by section 215.5(4)
of the Act. You may resume driving once you have obtained a driver’s licence from the
Insurance Corporation of British Columbia. The vehicle impoundment is also revoked.

s.15

Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition No. .22

Introduction

On December 26, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act ("Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that you
were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (“ASD”) registered a warn or a fail.

I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Issues
There are two issues in this review:

1. Did the ASD register a warn or a fail?
2. Were you a driver within the meaning of section 215.41(1) of the Act?

Ministry of Public Safety  Office of the Superintendent 20 BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
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Facts, Evidence and Analysis
Did the ASD register a warn or a fail?

| note that the officer has not recorded the ‘Service Expiry’ date for the ASD in the Report to
Superintendent. As such | find no evidence to show whether or not the ASD was past its
service date and consequently do not have an ASD result. Therefore, based on the evidence
before me, | am not satisfied that the ASD into which you provided a sample registered a fail.

Having made this finding, | do not need to consider whether or not you were a driver within the
meaning of section 215.41(1) of the Act.

Decision

[ am not satisfied that the ASD into which you provided a sample registered a fail. | therefore
revoke your driving prohibition and monetary penalty, as required by section 215.5 of the Act.
You may resume driving once you have obtained a driver's licence from the insurance
Corporation of British Columbia. The vehicle impoundment is also revoked.

s.15

Adjudicator

cc: Joseph Gordon
Fax: 250-860-9937
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s.22

REVIEW DECISION Immediate Roadside Prohibition No. s.22

Introduction

On December 24, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (ASD) registered a warn or a fail.

I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’'s report.

Issues

There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. Did the ASD register a warn or a fail?

Ministry of Public Safety  Office of the Superintendent PO BOX 8254 STN PROV GOVT  Telephone: (250) 387-7747
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Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Act?

Your lawyer, Anjalika Rogers, has argued that you were not in care or control of the motor
vehicle. She drew my attention to the officer’s report, and noted that the officer did not witness
you operate the vehicle. She suggested that the officer's only evidence identifying you as the
driver is a reference to information he received from an unnamad aas station attendant, with no
related witness statement. Your affidavii indicated that s.22 operated the vehicle, but
that she left the scene prior to police attending. Ms. s22  contirmed this in her affidavit, and
indicated that she left the scene the scene prior to police arriving as she did not wish fo be seen
in the vehicle with you for personal reasons.

Based on the evidence before me, | am not satisfied that you were a driver within the meaning
of section 215.41(1) of the Act. Having made that finding, it is unnecessary for me to address
the remaining issues.

Decision

| am not satisfied that you were a driver within the meaning of section 215.41(1) of the Act. |
therefore revoke your driving prohibition and monetary penalty, as required by 5.215.5(1) of the
Act. You may resume driving provided you have obtained a driver's licence from the Iinsurance
Corporation of British Columbia.

Please note that the corresponding vehicle impoundment is also revoked.

s.15
Adjudicator

cc Anjalika Rogers
Fax (804)687-3022:
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s.22

REVIEW DECISIOCN  Immediate Roadside Prohibition No. s.22

Introduction

On January 1, 2011, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act ("Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that you
were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (*ASD") registered a warn or a fail.

I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if [ am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Issues
There are two issues in this review:

1. Did the ASD register a warn or a fail?
2. Were you a driver within the meaning of section 215.41(1) of the Act?

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephone: (250) 387-7747
and Solicitor General of Motor Vehicltes VICTORIA BC VBW 942 Facsimite: (250) 952-6620
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Facts, Evidence and Analysis
Did the ASD register a warn or a fail?

| note that the ASD ‘Calibration Expiry’ date was recorded in the Report to Superintendent as
2010/04/01. This indicates that the ASD calibration was past its expiry date and consequently |
do not have an ASD result. Therefore, based on the evidence before me, | am not satisfied that
the ASD into which you provided a sample registered a fail.

Having made this finding, | do not need to consider whether or not you were a driver within the
meaning of section 215.41(1) of the Act.

Decision

I am not satisfied that the ASD into which you provided a sample registered a fail. | therefore
revoke your driving prohibition and monetary penalty, as required by section 215.5 of the Act.
You may resume driving once you have obtained a driver's licence from the Insurance
Corporation of British Columbia.

The vehicle impoundment is also revoked. If you have not already done so, you may go directly
to the location where your vehicle is impounded for the immediate release of your vehicle. The
Superintendent of Motor Vehicles will pay towing and storage costs up to and including January
17, 2011. You are responsible for any storage costs beyond that date. You should know that if
the vehicle is not reclaimed, the impound lot may apply to the Superintendent of Motor Vehicles
{o dispose of the vehicle.

s.15
Adjudicator

ce: Paul Doroshenko
fax: 604 - 685 —-8308
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REVIEW DECISION Immediate Roadside Prohibition (IRP} No. S22

Introduction

On December 30, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Mofor Vehicle Act requires me to confirm your prohibition if | am satisfied
that you were a driver within the meaning of section 215.41(1) of the Motor Vehicle Act, and that
the approved screening device (ASD) registered a “fail”.

I must revoke your driving prohibition if | am satisfied that you were not a driver within the
meaning of section 215.41(1), or that the ASD did not register a “faif”.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer's report.

Issues
There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?
2. Did the ASD register a "fail"?

Facts, Evidence and Analysis
Were vou a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?

Constable Mrcela indicated that on December 30, 2010, at 01:32 hours you were operating or
had care or control of a motor vehicle on Carrall Street in Vancouver. In his report. the officer
stated that he and his partner observed two visibly intoxicated females exit the s.22

and walk across the street towards a s.22 ‘hat was parked on the side
of the street. He said the vehicle was opened by a key fob and one of the females went to the
passenger side followed by the other female. He added that the other female lost her balance
at the rear of the vehicle, then she changed direction and headed towards the driver’s side. She
got into the driver’s side of the vehicle and put the seatbelt on.

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
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The officer repositioned his police vehicle, initiated the emergency lights and approached the
driver's side of the vehicle. You were identified as the individual occupying the driver’s seat of
the vehicle.

In your submission you stated that on the niaht in auestion. vou, your cousin S22

and a friend, .22 arrived at the $.22 at approximately 12:15 am. You
said that prior to arriving at the restaurant you had not consumed any aicohol. You added that
you were driving the vehicle earlier that evening, when you went to eat at the $.22 in
Vancouver.

You said thatatthe 522 vou consumed two drinks =nd after about an hour had passed,
you asked the manager of the  s22 tocallyouand $22 acab as yo'' wers nning to head
over to a nightclub on Granville Street. You said that once the cab arrived 22 was going
to drive your vehicle home and park it for the ninht as he had to work in the mornina You said
that you and s22 left the restaurant while  s22  was paying the bill because s22 wanted
a cigarette. You decided to wait in the car as 1t was cold outside and you were in an area that is
not safe for two females to be in at night.

You said the keys to the vehicle were in your purse, they were never in the ignition and the
engine was not running. You said that you put your seatbelt on as you always do when you get
into a car. You said in hindsight, you can see why it may have given the officer the wrong idea,
but you said it is a habit you have drilled in your head.

You said that when the officers approached the vehicle you opened the door because you could
not roll down the window as the keys were not in the ignition. You said you immediately told the
officer your cousir  s22  was going to drive and that you had already called a cab. You said
when the officer asked s22  who was driving, he told them that you were but when you
clarified with him that the officer was actually asking who was going to drive,  s22  foid them
that he was driving the car home from the restaurant.

Along with your submission you sent in copies of letters from 522

which corroborate vour version of the events of that morning. You also sent in a copy of a letfer
from $.22 the owner of the $.22

In his lettet 8.22 stated that on the morning in question, at about 1:15 am, a patron “*who
became known to me as .22 "asked him to call her a cab as she and a female
companion were planning on leaving the bistro without the males in their party. He said he
called a cab immediately and gave the dispatcher the address of the bistro. He said that the girl
who asked him to call the cab was named s22  as that is the name she provided for pick up
by the cab.

In considering the evidence before me, | am satisfied that you were not a driver within the
meaning of section 215.41 of the Mofor Vehicle Act on December 30, 2010, at 01:32 hours.
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Decision

| therefore revoke your driving prohibition, as required by s. 215.5(4)(a) of the Motor Vehicle Act.
You may resume driving once you have obtained a driver's licence from the insurance
Corporation of British Columbia.

s.15
Adiudicator

ce: Jamie Butler
(604) 739-0888
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s.22

immediate Roadside Prohibition No. $.22

introduction

On December 28, 2010, a peace officer served you with a Notice of Driving Prohibition.
However, the initial ASD readings were obtained as a result of a test administered by a Canada
Border Services Officer, who is not a “peace officer” under the Motor Vehicle Act. Consequently,
it has been determined that the IRP is not valid and will be removed from your driving record.

You will now be issued a duplicate driver’s licence. To obtain this duplicate driver’s licence, you
must to go 1o a Driver Licensing Centre with primary and secondary identification. The duplicate
licence will be of the same class and is subject to all the same restrictions and conditions as the
licence or permit taken by the peace officer.

| have also released your vehicle from the impound lot. The Superintendent will pay for towing
and storage charges up to and including today.

A refund of your review fee has been authorized and will be sent in approximately six to eight
weeks. However, the refund may be used to offset any outstanding fines or debts owed to the
Province of British Columbia.

s.15
Adjudicator

CC:. Henry Sarava
{604) 552-7709
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s.22

REVIEW DECISION Immediate Roadside Prohibition No. $.22

Introduction

On January 9, 2011, a peace officer served you with a Notice of Driving Prohibition. You applied
to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Mofor Vehicle Act {the Act) requires me to confirm your prohibition if |
am satisfied that you were a driver within the meaning of section 215.41(1) of the Act, and that
the approved screening device (ASD) registered a “fail”.

| must revoke your driving prohibition if | am satisfied that you were not a driver within the
meaning of section 215.41(1}, or that the ASD did not register a “fail”.

in reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report and your submissions.

Issues
There are two issues in this review:

1. Did the ASD register a “fail"?
2. Were you a driver within the meaning of section 215.41(1) of the Act?

Facts, Evidence and Analysis

Did the ASD register a “fail™?

The Report to Superintendent indicates that you provided a sampie of breath inio an ASD and it
registered a “fail.” However, | also find that the calibration expiry indicates the date as
2011/01/07, two days before the prohibition was served. Consequently, | cannot consider the
ASD result.

Based on the evidence before me, | am not satisfied that an ASD registered a “fail” on
January 9, 2011, at 00:27 hours.

Having made this finding, there is no need for me to consider whether or not you were a driver
within the meaning of section 215.41(1) of the Act.
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Decision

| therefore revoke your driving prohibition and the monetary and other penalties you received,
as required by s. 215.5(4)(b) of the Motor Vehicle Act. You may resume driving once you have
obtained a driver's licence from the Insurance Corporation of British Columbia.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including January 20, 2010. You are responsible for
any storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15
Adjudicator
cec: Paul Pearson

250-480-0004
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s.22

REVIEW DECISION Immediate Roadside Prohibition No. §.22 -

introduction

On January 8, 2011, a peace officer served you with a Notice of Driving Prohibition. You applied
to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device {ASD) registered a warn or a fail.

I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

in reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Issues

There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. Did the ASD register a warn or a fail?

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
and Solicitor General of Motor Vehicles VICTORIA BC vBwW 9J2 Facsimile: {2\?\9) 952-6620
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Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent (RTS), the investigating officer, Constable Addison, stated he
witnessed you as the driver of the vehicle. The constable provided a synopsis in which he
stated, “Traffic stop initiated in the 300 Ravmur Street, just south of E. Cordova. Driver observed
in care and control. identified as $.22 Jsing a valid Alberta Driver’s Licence.” The
constable stated on the Notice of Driving Prohibition that the date and time of driving or care or
control was January 8, 2011, at 01:24 hours.

In the oral review, you stated that after an evening out with a friend, you borrowed your uncle’s
car, and proceeded to give her a ride home. After stopping briefly to request a light for your
cigarette, you got back into the vehicle and after driving for only about a minute, were pulled
over by the police.

Based on the evidence before me, | am satisfied that you were a driver within the meaning of
section 215.41 of the Act on January 8, 2011, at 01:24 hours.

Did the ASD register a warn or a fail?

In the RTS, the constable indicated that an ASD demand was read on January 8, 2011, at 01:27
hours and that you understood the demand. The RTS indicates a test was done at 01:28 hours and
that the result of the test was a “fail”.

in your review you confirm that when requested, you blew into the ASD device until it beeped and
were told that you blew a fail.

The RTS indicates you were then informed of your right to request a second test, but that a second
test was not administered, as you did not request one. The synopsis indicates that when you were
given the opportunity for a second ASD test, you declined saying, "No, | think that one is pretty
accurate.”

You stated that you were informed of your right to a second test, but after asking how accurate the
devices were, and the officer advising you "very”, you said “if that’s true, then no need.”

You state that you went back to your vehicle and after talking it over with your friend, figured out how
much alcohol you actually consumed, and figured that you shouldn’t be impaired. You state
approximately 10 minutes later, you got out of your vehicle and approached the constable who was
doing the paperwork on the hood of his vehicle. You state you asked the constable for a second test
but were told no, 10 minutes had passed and it would make a difference in the test.

in the synopsis the constabie stated, “30 minutes later when he was being served the paperwork,

s22 then asked if he could provide a second sample.” He further stated, s22 was told that he
was required to request that sample forthwith, however he had declined and there would not be a
second opportunity as 30 minutes had now passed.”

Although the constable denied your request for a second test because you had already been
provided that opportunity and you declined, section 215.42(1) states that if an analysis of the breath
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of a person by means of an approved screening device under section 215.41 (3) registers a
warn or a fail, a second analysis must be performed if, after a peace officer serves on the
person a notice of driving prohibition under section 215.41 (3) (d), the person forthwith requests
the second analysis.

Based on the evidence before me, | am satisfied that you requested a second ASD test after
you were served the notice of driving prohibition and were not given one. Section 215.42(3)
further states that if a person provides a sampie of breath for a second analysis, the result of
that second analysis governs, and any prohibition resuiting from the analysis continues or is
varied accordingly. Consequently there was no result on a second test for me to consider and |
am unable 10 make a finding as to whether an ASD registered a fail.

Decision

| am not satisfied that an ASD registered “fail” on January 8, 2011. | therefore revoke your
driving prohibition and monetary penalty, as required by s. 215.5(4)(c)(i) of the Act.

Please note that the corresponding vehicle impoundment is also revoked.

s.15

Adjudicator
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s.22

REVIEW DECISION Immediate Roadside Prohibition No. s.22

Introduction

On December 31, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motfor Vehicle Act (“the Act”) requires me to confirm your prohibition if |
am satisfied that you were a driver within the meaning of section 215.41(1) of the Act, that you
failed or refused to comply with a demand made under the Criminal Code to provide a sample of
breath for an analysis by means of an approved screening device, and that you did not have a
reasonable excuse for failing or refusing to comply with a demand.

| must revoke your driving prohibition if { am satisfied that you were not a driver within the
meaning of section 215.41(1), that you did not fail or refuse to comply with a demand, or that
you had a reasonable excuse for failing or refusing to comply. [f | revoke your prohibition, |
must also cancel the monetary penalty for which you would otherwise be liable under section
215.44(1) and revoke the corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Issues

There are three issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. If so, did you fail or refuse to comply with a demand?
3. If so, did you have a reasonable excuse?

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
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Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41{1) of the Act?

After reviewing the evidence, ! find that | cannot reasonably conclude that you were a “driver” for
purposes of section 215.41(1) of the Motor Vehicle Act at 00:40 hours on December 31, 2010

Having made this finding | need not consider the remaining issues.
| therefore revoke your driving prohibition and monetary penalty, as required by section 215.5(4)

of the Act. You may resume driving once you have obtained a driver’s licence from the
insurance Corporation of British Columbia. The vehicle impoundment is also revoked.

s.15

Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition No. s.22

Introduction

On January 16, 2011, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and 1 am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penaity and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (ASD) registered a warn or a fail.

| must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer's report.

Issues

There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1} of the Act?

2. Did the ASD register a warn or a fail?

As there is no evidence before me from the peace officer, | am unable to determine if the ASD
registered a warn or a fail, or if you were a driver within the meaning of section 215.41(1) of the Act.

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: {250) 387-7747
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Decision

| therefore revoke your driving prohibition, as required by s. 215.5(4)(c)(i) of the Act. You may
resume driving once you have obtained a driver's licence from the Insurance Corporation of British
Columbia. The corresponding vehicle impoundment is also revoked.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including January 21, 2011. You are responsible for
any storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound ot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle

s.15
Adjudicator

cc: Gavin Jones
Heritage Law Group
250-868-3080
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introduction

On December 31, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and { am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me fo confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (ASD) registered a warn or a fail.

| must revoke your driving prohibition, cance! the monetary penalty, and revoke any vehicie
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
correspending vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Issues

There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?

2. Did the ASD register a fail?

As it is determinative of the matter, 1 will only consider the second issue.
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Facts, Evidence and Analysis
Did the ASD register a fail?

Having reviewed all of the material before me, | am unable to find that the ASD the officer used
was operating properly.

Based on the evidence before me, | am satisfied that an ASD did not register a fail on
December 31, 2010,

Decision
| am satisfied that the ASD did not register a fail on December 31, 2010.
| therefore revoke your driving prohibition and monetary penalty, as required by s. 215.5(4) of

the Act. You may resume driving once you have obtained a driver's licence from the Insurance
Corpoeration of British Columbia.

The vehicle impoundment is revoked.

If you have not aiready done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including January 21, 2011. You are responsible for

any storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicie.

s.15

Adjudicator

cc:  Brian Mickelson
Fax: 604-837-1617
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Introduction

On January 1, 2011, a peace officer served you with a Notice of Driving Prohibition. You applied
to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (ASD) registered a warn or a fail.

I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Issues

There are two issues in this review:

1. Did the ASD register a warn or a fail?
2. Were you a driver within the meaning of section 215.41(1) of the Act?
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Facts, Evidence and Analysis
Did the ASD register a warn or a fail?

The Report fo Superintendent indicates that you provided a sample of breath into an ASD and it
registered a “fail* at 22:48 hours. However, | find that the type of ASD used has not been
indicated. As a result, | cannot consider the result of the ASD. Based on the evidence before
me, | am satisfied that an ASD did not register a fail on January 1, 2011, at 22:48 hours.

Having made this finding, there is no need for me to consider whether or not you were a driver
within the meaning of section 215.41(1) of the Act.

Decision

| therefore revoke your driving prohibition and monetary penalty, as required by s. 215.5(4) of
the Act. You may resume driving once you have obtained a driver's licence from the Insurance
Corporation of British Columbia. The vehicle impoundment is also revoked.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including January 21, 2011. You are responsible for
any storage costs beyond that date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adjudicaior
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On January 16, 2011, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
the authority delegated to conduct this review.

In reaching my decision on this review, | must consider all relevant information provided io me.
As | have no evidence before me from the investigating officer, | am unable to consider the
issues in this review,

| therefore revoke your driving prohibition and monetary penalty, as required by section 215.5 of
the Act. You may resume driving once you have obtained a driver's licence from the Insurance
Corporation of British Columbia. The vehicle impoundment is also revoked.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs up to and including January 21, 2011. You are responsible for
any storage costs beyond this date. You should know that if the vehicle is not reclaimed, the
impound lot may apply to the Superintendent of Motor Vehicles to dispose of the vehicle.

s.15

Adijudicator
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Introduction

On January 1, 2011, a peace officer served you with a Notice of Driving Prohibition. You applied
to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me fo confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (ASD) registered a warn or a fail.

| must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

lssues
There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. Did the ASD register a warn or a fail?
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Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent (RTS), Corporal Yong identified himself as the investigating
officer and stated that he witnessed you in the driver’s seat of a vehicle that was legally parked
on the street. He stated that the keys were in the ignition, the vehicle was running at an idle and
the door was closed. {n the Vehicle Impoundment RTS the corporal stated that he was
responding to a report of a group of youths on the street with liquor, and in the Synopsis he
stated that he saw you climb into the driver seat of the gray pickup. He noted the date and time
of driving or care or control as January 1, 2011, at 00:54 hours.

In your affidavit, you stated that you had planned to attend a New Year’s Eve party on Chaucer
Avenue and prior to leaving for the party, you made arrangements with your mother for a ride
home. You stated that she gave you money for cab fare if you needed it, and at no time did you
intend to drive. You stated that the party ended at 12:30, you called your mother for a ride at
12:39, and she told you she was on her way to get you. You stated that it was -4 degrees and
you were cold so you asked one of your friends if you could wait inside his car. You stated he
opened the driver’s side door, turned on the engine and heater, you got in 1o warm up, and he
remained outside the vehicle. You said that at no time did you put the seatbeit on or touch the
steering whee! and you had only been in the vehicle for about 2 minutes before the officer
approached you. You stated you told him you had no intention of driving, that you had called
your mother for a ride, and were warming up while you waited for her to arrive. You also stated
that you heard your friend whose car you were waiting in, tell the officer that you would not be
driving his car and that you were warming up waiting for your mother to pick you up. Lastly, you
said your mother arrived while you were sitting in the back of the police car and the officer was
writing you a ticket. You said that once again, you explained to the officer that you had called
your mother earlier for a ride and that's why she was now at the residence.

Your mother provided an affidavit which corroborates your evidence that prior to going to the
party you made arrangements with her to be picked up. She stated that she was delayed in
getting to you because she picked up your two siblings on the way. She also stated that when
she arrived at the Chaucer Avenue residence, you were in the back of the police car and she
spoke to the officer and explained that she was your ride home. She stated that she showed
him the cali log on her phone which confirmed you had called her at 12:39 am for a ride.

Your lawyer, Erin Dance, referred to R. v. Toews and R. v. McLachlan, Kodjabachev and Gill in
support of her submission and | have considered them. In the hearing, she stated that you did
not interact with the vehicle in any way that could have caused it to be put in motion; you did not
use the key to unlock the door or to start the engine and at no time did you touch the steering
wheel or put the seatbelt on. You simply used the car as a sheiter to keep warm from the coid
while you waited for your mother to arrive and at no time did you ever intend to drive the car.

In reviewing the evidence before me, [ accept your evidence that you did not intend to drive, that
you made alternative arrangements for a ride home, and you followed through with them by
calling your mother for a ride.

46
PSS-2011-01540




s.22

Driving Prohibition Review Decision
Page 3

Based on the evidence before me, | am satisfied that you were not a driver within the meaning
of section 215.41 of the Act on January 1, 2011, at 00:54 hours. Having made this finding I do
not need to consider the final issue.

Decision

| am satisfied that you were not a driver within the meaning of section 215.41(1) of the Act on
January 1, 2011, at 00:54 hours.

| therefore revoke your driving prohibition and monetary penalty, as required by s. 215.5(4) of
the Act. You may resume driving once you have obtained a driver's licence from the Insurance
Corporation of British Columbia.

s.15

Adjudicator

cc: Erin Dance
Fax: 604-488-1413
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Introduction

On January 3, 2011, a peace officer served you with a Notice of Driving Prohibition. You applied
to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (ASD) registered a fail.

I must revoke your driving prohibition, cancel the monetary penaity, and revoke any vehicie
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

in reaching my decision on this review, | must consider all relevant information provided {o me,
including the peace officer’s report.

Issues
There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. Did the ASD register a fail?
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Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Act?

In the Detailed Report Occurrence Report {(Occurrence Report), Constable Cotton reported that
he was dispatched at 12:12 a.m.. January 3, 2011, to investigate a report of a driver about to
leave the $.22 and Bar (the “pub”) in Richmond. The constable reported
that when he arrived, he observed a vehicle and bar staff. The constable said the vehicle was
running and the rear window appeared to be on, as the window was partially defrosted. The
constable said that as he approached, he observed a male person standing outside the vehicle
who identified himself as the bar manager, and who pointed out the running vehicle. The
constable identified you as the person seated in the driver’s seat, with the keys in the ignition.
On the Report to Superintendent (RTS), the constable reported the time of driving or care or
control of a motor vehicle was 12:16 a.m., January 3, 2011.

You were represented by lawyer, Paul Doroshenko. in an oral review. You gave evidence as
follows. You arrived with your frienc $.22 at the pub about mid-afternoon. You were
to meet a cousin there. Your original intention was for you not to drink and to be the vehicle
driver when you departed. There was a hockey game on television, beginning about 5 pm. and
you both decided to stay and to consume alcohol. You planned then to return to $.22
place in Richmond, about a ten minute drive away. 5.22 sister s22 lives in the area,
and you had planned to get a ride from s22 or, if she was not available, to take a cab home.
You were aware that the pub allows patrons to leave their vehicle in the parking lot across the
street. .22 was confident thai s-22 rwould be able to pick you both up, and

s22  was making efforts to contact s22

At some point during the course of the evening, you and Sz had a disagreement, and

.22 left the table where you were sitting. You recall 5.22 saying she would
retrieve her keys and purse, and when vou received your bill, near midnight when the pub was
closing, you were uncertain where .22 was. The bartender said that s.22 had
left. You noted that, as you had consumed a number of drinks, you were in no condition to
drive, and were not planning to drive. You were preoccupied with your disagreement with

s22  and were trying to determine her location. You paid for your part of the bill only, as you

aiad not want to pay for her part of the bill.

I note that Mr. Doroshenko led evidence tn axnlain some discrepancies in cell-phone records
made from you to s.22 and from s.22 to you. Some time durations as recorded
were inconsistent as between the two sets of records. Mr. Doroshenko suggested this is due to
double billing or simply inaccurate device recordings. Although recorded call durations may not
be consistent between these records, | accept the sequence of the calls as recorded and do not
make a finding as to the reason for any inconsistencies.

At 12:02 a.m. you made a call to s.22 You said you don’t remember speaking with her
at that point, perhaps having left a message. You said you were looking for 5.22 inside
the bar and then went outside to look for her and went to see if she might be at your car. You
said the bartender came outside the bar and told you he was calling the police. You said you
didn’t care because you were looking for .22 You said that because it was cold and
because the bar was closing, you got into your car and turned the heat on. You said at that
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point you made another call to S22 and she did not respond. The call records indicate
you made two calls at 12:12 am, which coincides with the time the constable recorded the time
he was dispatched to the scene. Your evidence indicates $.22 called at 12:13 a.m.,
which you said was a mis-call. You received another call from .22 at 12:15, which you
answered. During that call you asked where she was during the evening and where she was at
that point. During that call you indicated the police had arrived and you had to go. This is
corroborated by the constable’s evidence who reported on the RTS that you were driving or in
care or control of a vehicle at 12:16 am. You said that at 12:19, when the constable had aone

back to his car to retrieve an ASD, you texted $.22 in that exchange s.22 noted
that her sister arrived and “u could have come with us”. Your evidence indicates that later that
night, you told $.22 you had called her “non-stop”.

You said that when you were in your vehicle, you turned it on, but only for heat. You didn’t put
your seat-belt on and didn’t put the stereo-faceplate onto the stereo, which you indicated you

would normally do if you were preparing to drive. You said the manual standard vehicle was in
neutral and the emergency brake was on. You said in order to drive you needed to engage the
clutch and release the emergency brake, and you didn’t have your foot on the clutch to do this.

In her evidence, .22 said your disagreement with her occurred around 11:00 p.m. She
said she went for a walk and lost touch with you. She said she came back to the bar around
midnight and didn’t see you. Her sister arrived around 12:10 a.m. and $.22 ieft with her
sister. When you made contact with each other by text at 12:19 a.m., .22 said she and
her sister were five or ten minutes away. She said her sister had come for you both and she
asked if you had a ride and that they could come back to get you.

You have included call histnrv records of eight communications from $:22 The
exchanges indicated that s.22 eturned around midnight to pay her portion of the bill,
and | accept her evidence that that her sister arrived at about 12:10 and that they left together
shortly afterward. | accept from the evidence that she was still prepared to give you a ride at that
point.

In your evidence you said that you had three other friends whom you would have attempted to
contact for a ride, had 5.22 and her sister not been available. and had the police not
arrived. Barring that you saia you would have taken a cab to $.22 place. You said the
police arrived “too soon” before you were able to make contact with anyone.

| accept that both you and $.22 had made alternate arrangements for a ride and you did
not originally intend to drive. | find you made a number of attempts to contact $.22 and
that when the bartender informed you that he was calling the police — snmatima hatween 12:02
a.m. and 12:12 a.m. - you began to make further attempts to contact s.22 particularly
twice at 12:12 a.m. and at 12:15 a.m., and at that time you did not intend to drive. | accept that

s.22 attempted to contact you at 12:13 a.m., and | accept that .22 was willing
to come back with her sister to retrieve you. 1 also find there was no risk mnat you would have
accidentally set the vehicle in motion. Based on the evidence before me, | am not satisfied that
you were a driver within the meaning of section 215.41 of the Act on January 3, 2011, at 12:16
a.m. Having made that finding, | do not need to consider any further issues in this review.
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Decision

| am not satisfied that you were a driver within the meaning of section 215.41(1) of the Actand |
therefore revoke your driving prohibition and monetary penalty, as required by s. 215.5(4} of the
Act. You may resume driving once you have obtained a driver's licence from the insurance
Corporation of British Columbia.

Please note that the corresponding vehicle impoundment is also revoked.

s.15

Adjudicator

cc. Paul Doroshenko
fax 604-685-8308
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On January 9, 2011, a peace officer served you with a Notice of Driving Prohibition. You applied
to the Superintendent of Motor Vehicles for a review of your driving prohibition and 1 am the
authority delegated to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act, and that the approved
screening device (ASD) registered a “wam” or a “fail”.

| must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a “wamn” or a “fail”.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer's report and your lawyer’s submission.

lssues

There are two issues in this review:

1. Did the ASD register a “fail"?

2. Were you a driver within the meaning of section 215.41(1) of the Act?
Did the ASD register a “fail"?

In his Report to Superintendent, Officer Gansner notes he administered a breath test to you on
an Alco-Sensor IV DWF, serial number 054595, at 0319 hours on January 9, 2011. He notes
that the calibration expiry date of the device is April 30, 2011. in his writien submission, your
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lawyer, Paul Doroshenko, submitted a copy of a memo from RCMP Alcohol Test Committee
Member and Chair of the Standards and Procedures Sub-Committee of the RCMP, dated
October 15, 2008. For ease of reference, | quote from the memo here. It states:

“_. . as of 2008-09-18 the Alcohol Test Committee, through the recommendation of the
Standards and Procedures Sub-Committee, has amended the standard under Section B.
Approved Screening Devices, ltem 1, to read, ‘The calibration of the Approved
Screening Device shall be checked by a Screening Device Calibration Technician with

I

an Alcohol Standard at least every thirty-one days’.

Calibration checks are used to ensure the accuracy of the device. In this instance, based on the
evidence above, it is clear that the RCMP have recommended that the ASD be calibrated every
31 days. Your lawyer has argued that there is no way to confirm the reliability of the ASD used
on the day in question given that its calibration expiry date is well beyond the 31-day period
within which the committee recommends that testing occur to ensure the ASD’s accuracy.

] agree. | am not satisfied of the ASD’s reliability, and as such, | am not satisfied that an
approved screening device registered a “fail” on January 9, 2011. Having made this finding | do
not need to consider any further issues.

Decision

| am not satisfied that an ASD registered a “fail” on January 9, 2011. | therefore revoke your
driving prohibition, as required by section 215.5(4)(c) of the Act. Please note that the
corresponding vehicle impoundment is also revoked.

If you have not already done so, you may go directly to the location where your vehicle is
impounded for the immediate release of your vehicle. The Superintendent of Motor Vehicles will
pay towing and storage costs directly to the impound lot, up to and including January 24, 2011.
You are responsible for any storage costs beyond that date. You should know that if the vehicle
is not reclaimed, the impound lot may apply to the Superintendent of Motor Vehicles to dispose
of the vehicle.

s.15

Adjudicator

cc. Paul Doroshenko
Fax: 604.685.8889
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Facts, Evidence and Analysis
Did the ASD register a warn or a fail?

Having reviewed your lawyer's submissions, and the report by the officer, [ am unable to
determine that the officer used an ASD to obtain your breath sample.

Based on the evidence before me, | am satisfied that an ASD did not register a fail on
December 11, 2010.

Decision

| am satisfied that an ASD did not register a fail on December 11, 2010.

| therefore revoke your driving prohibition and monetary penalty, as required by s. 215.5(4) of
the Act. You may resume driving once you have obtained a driver's licence from the Insurance
Corporation of British Columbia.

The corresponding vehicle impoundment is also revoked.

s.15

Adjudicator

Cc:  Sarah E. Leamon
Acumen Law Corporation
Fax: 604 685-8308
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s.22

REVIEW DECISION Immediate Roadside Prohibition No. .22

On January 5, 2011, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition.

| have reviewed Mr. Carr's submissions on your behaif with respect to the Approved Screening
Device {ASD). As Mr. Carr noted, the investigating officer did not indicate which type of ASD
was used to analyze your breath sample, so | cannot consider the ASD result.

Based on the evidence before me, | am not satisfied that an ASD registered a "fail” on January
5, 2011 at 2259 hours.

Decision

| therefore revoke your driving prohibition, as required by s.215.5(4)(c)(i} of the Act. You may
resume driving once you have obtained a driver's licence from the Insurance Corporation of
British Columbia.

Your vehicle impoundment is also revoked. | have sent an Order of Release to the impound lot
where your vehicle is stored. You, or someone you authorize, may attend the impound lot and
pick up your vehicle. The Superintendent of Motor Vehicles will pay towing and storage costs
up to and including January 25, 2011. You are responsible for any storage costs beyond that
date. You should know that if this vehicle is not retrieved, the impound lot may take steps o
dispose of the vehicle 14 days after mailing notice to you of its intention to do so.

s.15

Adjudicator

ce. Jeremy Carr
250-388-7327

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STNPROV GOVT  Telephone: (250} 387-7747
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REVIEW DECISION Immediate Roadside Prohibition No. $.22

Introduction

On December 11, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority fo conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicie impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (ASD) registered a warn or a fail.

I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider alf relevant information provided to me,
including the peace officer’'s report.

issues

There are fwo issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. Did the ASD register a warn or a fail?

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephone: (250} 387-7747
and Solicitor General of Motor Vehicles VICTORIA BC vaw 9J2 Facsimile: (2p0} 952-6620
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Facts, Evidence and Analysis
Did the ASD register a warn or a fail?

Having reviewed all of the material before me, | am unabile to find that the ASD the officer used
was operating properly.

Based on the evidence before me, | am satisfied that an ASD did not register a fail on
December 11, 2010.

Having made this finding, there is no need for me to consider whether or not you were a driver
within the meaning of section 215.41(1) of the Act.

Decision

| am satisfied that the ASD did not register a fail on December 11, 2010.

| therefore revoke your driving prohibition and monetary penaity, as required by s. 215.5(4) of
the Act. You may resume driving once you have obtained a driver's licence from the Insurance
Corporation of British Columbia.

The associated vehicle impoundment also revoked.

s.15

Adjudicator

Cc:  Joel Whysall
Fax 604 637-1617
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REVIEW DECISION Immediate Roadside Prohibition Ne. 5.22

Introduction

On December 11, 2010, a peace officer served you with a Notice of Driving Prohibition. You
applied to the Superintendent of Molor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device {ASD) registered a warn or a fail.

I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
216.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
tonger time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer's report.

Issues

There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. Did the ASD register a fail?

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
and Solicitor General of Motor Vehicles VICTORIA BC v8W 9J2 Facsimile: (270) 952-6620
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Facts, Evidence and Analysis
Did the ASD register a fail?

Having reviewed all of the material before me, | am unable to find that the ASD the officer used
was operating properly.

Based on the evidence before me, | am satisfied that an ASD did not register a fail on
December 11, 2010.

Having made this finding, there is no need for me to consider whether or not you were a driver
within the meaning of section 215.41(1) of the Act.

Decision
| am satisfied that an ASD did not register a fail on December 11, 2010.

| therefore revoke your driving prohibition and monetary penalty, as required by s. 215.5(4) of
the Act. You may resume driving once you have obtained a driver's licence from the insurance
Corporation of British Columbia.

The vehicle impoundment is also revoked. | note that you were successful in a review of the
impoundment of your vehicle and your vehicle has already been released from the impound iot.
Upon receipt of your proof of payment, we will reimburse you for towing and storage charges
you paid up to and including the day the vehicle was released, we will also reimburse the $450
early release fee you paid to have the vehicle released. You may send your invoice and receipt
to the Superintendent of Motor Vehicles at the address on the bottom of the previous page.

s.15

Adjudicator

Cc: Kevin Filkow
Michaels & Filkow
Fax 604 270-3787
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REVIEW DECISION  Immediate Roadside Prohibition No. $.22

Introduction

On January 7, 2011, a peace officer served you with a Notice of Driving Prohibition. You applied
to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the Act) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that
you were a driver within the meaning of section 215.41(1) of the Act and that the approved
screening device (ASD) registered a warn or a fail.

I must revoke your driving prohibition, cancel the monetary penalty, and revoke any vehicle
impoundment if | am satisfied that you were not a driver within the meaning of section
215.41(1), or that the ASD did not register a warn or a fail.

Section 215.5(2) of the Act states that if | determine that you were prohibited from driving for a
longer time period than the Act requires, | must substitute the correct prohibition, vary the
monetary penalty for which you are liable under section 215.44(1), and vary or revoke any
corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Issues
There are two issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. Did the ASD register a warn or a fail?

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
and Solicitor General of Motor Vehicles VICTORIA BC V8W 942 Facsimite: (350) 952-8620
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Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Act?

in the Report to Superintendent (RTS), the investigating officer, Sergeant McDaniel, stated she
witnessed you as the driver of the vehicle. The sergeant further wrote on the RTS, “Sgt.
McDaniel conducted a traffic stop due to an improper turn. Driver was observed driving by Sgt.
McDaniel.” The sergeant stated that the date and time of driving or care or control was
January 7, 2011, at 00:10 hours.

In your oral review you stated you had been downtown Vancouver with a friend, you had three
drinks between 8:00 and 11:00, and then caught the SkyTrain to New Westminster where you
had left your vehicle. You arrived at New West SkyTrain station around 12:00, and as you were
not feeling any effects of the alcohol, proceeded to drive home. While driving, you made a left
turn at a location that didn’t allow left turns and were pulled over by the police.

Based on the evidence before me, | am satisfied that you were a driver within the meaning of
section 215.41 of the Act on January 07, 2011, at 00:10 hours.

Did the ASD register a warn or a fail?

In the RTS, the sergeant indicated that an ASD demand was read on January 7, 2011, at 00:20
hours and that you understood the demand. The RTS indicates the test was done at 00:20
hours and that the result of the test was a “fail”.

In the review you stated that initially the sergeant had no suspicion that you had had anything to
drink but when she was issuing you the violation ticket, she informed you, she “just got a whiff of
beer”, and asked if you were sure you had not been drinking. After a brief discussion, you were
asked to blow into an ASD and were also asked if you were confident that you would pass, to
which you replied “yes”. You blew into an ASD and the sergeant showed you the result, which
was a fail.

You stated that you did not know what failed meant; you were told it was just an administrative
thing and thought that you would just be facing fines. You state the sergeant went back to her
cruiser and when she returned, read to you from a card and offered you a second opportunity to
blow into an ASD. You were thinking you wanted to blow, and understood you would be blowing
into the same machine. After you were informed the machine is calibrated, reliable, the test is
accurate, and the result would be the same, you thought, what is the point?

The RTS does not indicate that a second test was offered, but it does indicate that as second
test was not requested.

You stated that while the sergeant was back at her cruiser, another officer informed you of the
driving ban. When you made further enquires to that officer, he didn’t want to discuss it for
whatever reason. When the sergeant came back and served you with the Notice of Driving
Prohibition, she confirmed the ramifications and consequences. You stated that you were under
the assumption that it would be a fine and as you realized the true consequences said that you
would now like to provide a second sample. The sergeant said you were too late and informed
you of the appeal process.
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Section 215.42(1) states that if an analysis of the breath of a person by means of an approved
screening device under section 215.41 (3) registers a warn or a fail, a second analysis must be
performed if, after a peace officer serves on the person a notice of driving prohibition under
section 215.41 (3) {d), the person forthwith requests the second analysis.

Section 215.42(3) further states that if a person provides a sample of breath for a second
analysis, the result of that second analysis governs, and any prohibition resuiting from the
analysis continues or is varied accordingly.

Based on the evidence before me, | am satisfied that you requested a second ASD test after
you were served the notice of driving prohibition and were not given one. Consequentily there
was no result on a second test for me to consider and | am unable to make a finding as to
whether an ASD registered a fail.

Decision

Based on the evidence before me, | am satisfied that an ASD did not register a fail on
January 7, 2011,

| therefore revoke your driving prohibition and monetary penalty, as required by s. 215.5(4)(c)(i)
of the Act. You may resume driving once you have obtained a driver's licence from the
Insurance Corporation of British Columbia.

Your vehicle impoundment is also revoked. If you have not already done so, you may go directly
to the location where your vehicle is impounded for the immediate release of your vehicle.

The Superintendent of Motor Vehicles will pay towing and storage costs up to and including
January 26, 2011. You are responsible for any storage costs beyond that date. You should

know that if the vehicle is not reclaimed, the impound lot may apply to the Superintendent of
Motor Vehicles to dispose of the vehicle.

s.15

Adjudicator

ce: Paul Doroshenko
504 685-8308
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REVIEW DECISION immediate Roadside Prohibition No. s.22

Introduction

On January 6, 2011, a peace officer served you with a Notice of Driving Prohibition. You applied
to the Superintendent of Motor Vehicles for a review of your driving prohibition and 1 am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act requires me to confirm your prohibition if | am satisfied
that you were a driver within the meaning of section 215.41(1) of the Motor Vehicle Act, that you
failed or refused to comply with a demand made under the Criminal Code to provide a sample of
breath for an analysis by means of an approved screening device (ASD), and that you did not
have a reasonable excuse for failing or refusing to comply with a demand.

| must revoke your driving prohibition if | am satisfied that you were not a driver within the
meaning of section 215.41(1), that you did not fail or refuse to comply with a demand, or that
you had a reasonable excuse for failing or refusing to comply. If | revoke your prohibition, |
must also cancel the monetary penalty for which you would otherwise be liable under section
215.44(1) and revoke the corresponding vehicle impoundment.

In reaching my decision on this review, 1 must consider all relevant information provided to me,
inciuding the peace officer’s report.

Issues
There are three issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?
2. Did you fail or refuse to comply with 2 demand?
3. If so, did you have a reasonable excuse?

Facts, Evidence and Analysis

As per the Notice of Driving Prohibition, Constable McGuinness indicated that on January 6,
2011, you failed or refused to comply with a demand for a sample of your breath. However, the
evidence in his Report to Superintendent (Report) does not support this charge. In his Report,
he indicated that he administered 2 tests of your blood alcohol level that night, the results of
which were both a “fail”. There is no evidence before me that you failed or refused to comply
with the officer's demand.

Ministry of Public Safety  Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephone: (250) 387-7747
and Solicitor General of Motor Vehicles VICTORIABC VawW 9J2 Facsimile: (2 8%6?9281 540
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Decision

Based on the evidence before me, | am satisfied that you did not fail or refuse to comply with a
demand made under the Criminal Code to provide a sample of breath for analysis by means of
an approved screening device on January 6, 2011.

| therefore revoke your driving prohibition and monetary penalty, as required by s. 215.5(4)c)(ii)
of the Motor Vehicle Act. You may resume driving, after you have obtained a driver's licence
from the Insurance Corporation of British Columbia.

If you have not already done so, you may go directly o the location where your vehicle is
impounded for the immediate release of the vehicle. The Superintendent of Motor Vehicles will
pay the towing and storage costs up to and including January 26, 2011. You are responsible for
any storage costs beyond that date. You should know that if the vehicle<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>