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MINISTRY OF FORESTS, LANDS AND NATURAL RESOURCE OPERATIONS 
INFORMATION NOTE 

Date:  December 6, 2012 
CLIFF/tracking #: 193322 

PREPARED FOR:  Deputy Minister Doug Konkin

ISSUE: Conflict involving a residential development within a First Nation burial area on 
Grace Islet, Ganges Harbour, Gulf Islands 

BACKGROUND:
In October 2011, the Archaeology Branch (Branch) issued a site alteration permit 
allowing the construction of a residence on Grace Islet.  A previous archaeological 
impact assessment had shown that the island contained 13 rock features that were likely 
burial cairns, and two other areas containing a limited number of fragmented human 
remains without rock features.    

In June 2012, unauthorised activity on the islet was reported to the Branch.  Investigation 
by a Branch staff member and the RCMP in early July showed that preconstruction 
activities had moved much of the loose rock and soil on the island into a pile.  This work 
did not follow the conditions of the permit that called for rock features to be buffered 
from construction activity, for construction crews to be briefed on avoiding the 
archaeological features, and for all work to be monitored by an archaeologist approved by 
the Province.  Construction site preparation work has been halted since the field visit.  
The Branch archaeologist, who attended at the site, was unable to determine if known or 
unidentified archaeological features had been damaged. 

The Branch has received a request to amend the permit to allow the inspection of the pile 
of soil and rocks to determine if it also contains human remains, and then allow the 
construction of the residence.  The Branch has informed the proponent’s agent that the 
Branch will consider amending the permit to inspect the disturbed material but will also 
require that no construction related activity take place without a subsequent permit 
amendment after the results of inspection are known.   

DISCUSSION:
The original site alteration permit application, issued in October 2011, was supported 
because the islet is private property and the building was designed to miss all the rock 
features and known human remains.  Only the Tsartlip First Nation opposed the 
development and issuance of the site alteration permit, 

The unauthorised activity was reported by an archaeologist advising the Penelakut First 
Nation.  The Chief of the Penelakut has written Minister Thomson objecting to 
development and asserting that the “proposed residential land development is a violation 
of Coast Salish customary laws, beliefs and practices to protect our ancestors, the dead 
and their cemeteries.” 
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A recent letter from the Branch to the proponent concerning the pending permit 
amendment includes these points: 

� With the breach of permit, two issues have been raised: 

� Authority to build will require another permit amendment request after the 
disturbed material has been inspected and an acceptable report reviewed by the 
branch. 

NEXT STEPS: 
� The permit is set to expiry December 31, 2012, unless the proponent agrees to 

amend the permit to allow an inspection of the disturbed material.    
� Should the permit be amended, no further action is required until the results of the 

inspection are submitted to the branch (likely in February or March 2013).   
� A further permit amendment is required in order to build the house.  The request 

for this amendment will be circulated to First Nations with an interest for 
comment. 

� A decision to authorise a permit amendment to allow construction would consider 
the impact on the site, results of the inspection and ability to accommodate 
aboriginal rights

Contact: Alternate Contact: Prepared by:
Gary Townsend, ADM Justine Batten, Director Doug Glaum, Manager
Integrated Resource Operations Archaeology Archaeology 
250 356-1874 250 953-3355 (250 953-3357

Reviewed by Initials Date
DM DK Dec19/12
DMO JG Dec11/12
ADM GT Dec 6/12
Ex Dir FW Dec 6/12
Dir JB Dec 6/12
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22013/14 Estimates Debate 
 

Ministry of Forests, Lands and Natural Resource Operations 
  ........................................................................................  

Prepared for 2013/14 Estimates Debate 

Issue: Grace Islet Burial Site – Private Property and Archaeology
Key Facts Regarding Issue: 

� A residential development proposed for a privately owned islet in Ganges 
Harbour will, according to the Penelakut and Cowichan Tribes, desecrate the 
approximately 17 burials on islet. 

� An heritage site inspection identified approximately 17 rock features some of 
which may be burials A subsequent examination by an expert in the field of 
burial cairns established the majority of these features are very likely burials.  
Partial human remains have been found on the islet in the past. 

� A site alteration permit was considered when the property owner altered his 
house design such that none of the cairns would be touched by the development 
- although one cairn would be under the house but not in physical contact with it. 

� The application for the site alteration permit had been submitted to First Nations 
for comment but only the Tsartlip First Nation replied

resulted in the issuance of the permit with conditions. 
� The property owner breached the permit conditions by altering the land without 

the presence of a professional archaeologist and failing to maintain the proper 
buffer zone around the known sites. 

� He was precluded from engaging in any further land altering activity until the 
Archaeology Branch had surveyed the damage and spoken to the First Nations 
involved with this site. 

Advice and Recommended Response: 

Date Prepared/Revised: June 14, 2013 

Ministry Executive Sponsor: 
Name:  Francesca Wheler Phone: 250.387.3745 

Alternate Contact for Issue: 
Name:  Justine Batten Phone: 250.953.3355 
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MINISTRY OF FORESTS, LANDS AND NATURAL RESOURCE OPERATIONS 
INFORMATION NOTE 

Date:  July 11, 2013 
CLIFF/tracking #:  198918 

PREPARED FOR:  Minister Thomson 

ISSUE: Application to Develop a Protected Archaeological Site Containing Burials 
Within Grace Islet – briefing Minister Thomson on July 22, 2013 

BACKGROUND:

In October 2011, the Archaeology Branch (Branch) issued a site alteration permit 
allowing the construction of a residence on Grace Islet.  A previous archaeological 
impact assessment had shown that the island contained 13 rock features that were likely 
burial cairns, and two other areas containing a limited number of fragmented human 
remains without rock features.    

Unauthorised activity on the islet in June 2012 was investigated by the Branch and 
RCMP.  A subsequent permitted archaeological study showed that no substantial damage 
to the cairns or disturbance of human remains resulted from the unauthorised activity.  

The Branch is currently considering proposed amendments to the site alteration permit 
that, if granted, would allow construction to proceed.  However, there is substantial 
First Nation resistance to any development on Grace Islet that arose after the original 
permit was issued, as the area is considered a cemetery.  

DISCUSSION:

The original site alteration permit application, issued in October 2011, was supported 
because the islet is private property and the building was designed to miss all the rock 
features and known human remains.  Although the permit application was circulated to 
the 13 First Nations with an asserted interest in the area, only the Tsartlip First Nation 
opposed the development and issuance of the site alteration permit. 

Following permit issuance, Cowichan Tribes and Penelakut First Nations have expressed 
their opposition to the permit and development.  The Penelakut has asserted that the 
“proposed residential land development is a violation of Coast Salish customary laws, 
beliefs and practices to protect our ancestors, the dead and their cemeteries.” The 
Penelakut and Cowichan are not signatories to any treaty and their comments concerning 
potential infringement of aboriginal rights must be considered as part of the decision to 
amend this permit.   

1
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Justine Batten, Director of Archaeology Branch, and Dr. Steven Acheson, Heritage 
Resource Specialist, met with representatives of several First Nations, including the 
Cowichan and Penelakut on June 7, 2013, to discuss potential accommodation of the 
asserted aboriginal right to care for the dead. 

The 2013 Assessment Roll states that the land is zoned as residential with an assessed 
value of $648,600. 

NEXT STEPS: 

It is a statutory decision to grant an amendment of the site alteration permit for the 
development of Grace Island

The facts outlined in Appendix A are 
interpreted as: 

2

Phase 1, Page 8 
FNR-2014-00219 

p
s.16g gg g s 6

s.16

p
d s.13p

s.13

s.13, s.16



Attachment:  Appendix A:  Factors considered in making a decision to amend the Grace 
Islet site alteration permit 

Contact: Alternate Contact: Prepared by:
Gary Townsend, ADM Justine Batten, Director Doug Glaum, Manager
Integrated Resource Operations Archaeology Branch Archaeology Branch
356-1874 250 953-3355 250 953-3357

Reviewed by Initials Date
DM
DMO
ADM
Ex Dir
Dir./Mgr. JB July 3, 2013
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APPENDIX A 

FACTORS CONSIDERED IN MAKING A DECISION TO AMEND THE GRACE 
ISLET SITE ALTERATION PERMIT 

The site is protected under the Heritage Conservation Act as it is a burial place of 
archaeological significance (Section 13(2)(b) of the Heritage Conservation Act.

Evidence that Grace Islet is used as a burial place: 

� Grace Islet contains 13 rock features interpreted as burial cairns. 
� Burials under rock cairns have been a common burial practice for the previous 

few centuries in the lower Vancouver and Gulf Islands region 
� Some of the rock cairns on Grace Islet have been confirmed as burial cairns by a 

leading expert 
� The location of the burial cairns conforms to Coast Salish burial practices of using 

islets near major village sites (in this case, Ganges Village) as cemeteries. 

The Penelakut First Nation specifically asserts the aboriginal right to care for their 
ancestors will be infringed. 

What are the applicable Coast Salish practices concerning care of the ancestors? 

� Principle of Respect – ancestors and their ancestral places must be respected 
� Principle of Reciprocity – a fiduciary trust between the living and the dead.  It is 

the responsibility of the family to ensure the deceased are afforded a proper 
funeral, their burial site and physical remains are respected and the needs of the 
spirits are tended to through the appropriate mortuary rituals.  

� Law of inherited right to care for the dead – only certain families posses the 
responsibility to handle the remains and mediate with the spirit world. 

� Law of Non-disturbance – ancient sites and remains should not be physically 
disturbed under inappropriate circumstances. Remains can be moved if they are 
unalterably threatened by disturbance, such as natural erosion.  However, remains 
are not disturbed under circumstances that are advantageous for the living.  

� Law of Avoidance – As a precaution again contact with the dead, there are strict 
laws to prohibit access to ancient burial grounds, human remains and funerary 
artefacts.  

Ownership and Proposed Development of Grace Islet: 

� Grace Islet is fee simple land owned by Barry Slawsky.  The property was 
purchased in 1990. 

� The Province has had a record of the site as it extends onto Grace Islet since at 
least 1974, therefore the information that there was a protected archaeological site 
on the islet was available to the purchaser at the time of sale 

� Mr. Slawsky has complied with all requested archaeological studies to date.  
Unauthorised disturbance of the site in 2012 was investigated by the RCMP.  The 
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disturbed soils screened by an archaeologist for evidence of damage to the burial 
cairns.  No such damage was noted.     

� Mr. Slawsky has received the required permissions from the local government to 
build his home.  

� The current design avoids all rock cairn features but five features are extremely 
close to the proposed building. 

Other Processes for the Movement of Human Remains: 

� Human remains identified outside of a registered cemetery may be managed 
under one of three pieces of legislation, the Coroners Act, Heritage Conservation 
Act or the Cremation, Interment and Funeral Services Act.  The Heritage 
Conservation Act applies if the burial place has historical or archaeological 
significance.  For remains where the Heritage Conservation Act does not apply, 
the following process is followed by Consumer Protection to move human 
remains: 

� Ensure that the coroner and archaeological interests in the remains have been 
checked and eliminated. 

� Work with the property owner or other interested community members to 
determine the origin of the burials and identify living descendants. 

� Direct the property owner/proponent to consult with the descendants to: 
�

o Seek permission to disinter the remains and determine any other 
reasonable conditions that must be met in moving the remains. 

o Where there is agreement and authorization by the family to disinter, 
remains are to be reinterred in a registered cemetery (or to a location 
agreeable to both parties that is newly registered as a cemetery as part 
of this process. 
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MINISTRY OF FORESTS, LANDS AND NATURAL RESOURCE OPERATIONS 
INFORMATION NOTE 

Date:  September 13, 2013 
Date of previous note:  July 11, 2013 
[xref CLIFF:  198918] 
File: 280-20/BR1-2013 
CLIFF/tracking #: 200763 

PREPARED FOR:  Minister Thomson

ISSUE:  Application to develop on a protected archaeological site containing burials 
within Grace Islet. 

BACKGROUND:

In October 2011, the Archaeology Branch (Branch) issued a site alteration permit 
allowing the construction of a residence on Grace Islet.  A previous archaeological 
impact assessment had shown that the island contained 13 rock features that were likely 
burial cairns, and two other areas containing a limited number of fragmented human 
remains without rock features.    

Unauthorised activity on the islet in June 2012 was investigated by the Branch and 
RCMP.  A subsequent permitted archaeological study showed that no substantial damage 
to the cairns or disturbance of human remains resulted from the unauthorised activity.  

The Branch is currently considering proposed amendments to the site alteration permit 
that, if granted, would allow construction to proceed.  However, there is substantial 
First Nation resistance to any development on Grace Islet that arose after the original 
permit was issued, as the area is considered a cemetery.   

DISCUSSION:

When the application for a permit was first received in 2011, the Branch completed the 
consultation requirements with a significant number of First Nations who live in the area, 
or with an interest in the area.  At that time, based on the limited feedback, the decision 
was made to issue the site alteration permit. 

After the unauthorised activity, the local First Nations became more engaged in the file, 
largely calling for the cancellation of the permit and for the Province to stop all work at 
the site.  Considering this was private property and the property owner had completed all 
necessary steps as requested including redesigning the proposed single-family residence, 
the Branch proceeded with a permit amendment to deal with the outstanding issue of 
protection of the burial cairns. 

Before considering granting the permit amendment, the Branch notified the thirteen First 
Nations with an expressed interest in the project area of the amendment request and then 
consulted further with the four First Nations (Cowichan Tribes, Halalt, Penelakut and 
Tsartlip First Nations) that asked for additional information.   
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Essentially, granting the permit amendment request will allow the property owner to 
build a single family residence.  Construction will avoid all rock features and human 
remains, but three of the cairn burial features will be in very close proximity to the house.  
Architectural features, such as decking and niches in the foundation have been designed 
to protect these features. 

As the four First Nations are adamantly opposed to the house construction as described in 
the application, the Branch investigated further options to help mitigate the impact of 
construction on the archaeological site.  Paralleling the policy developed under the 
Cremation, Interment and Funeral Services Act for burials found outside of a registered 
cemetary,

This option was presented in 
the July 2013 Grace Islet Information Note and supported by the Minister.  

the Branch circulated a letter on 
August 2,, 2013, (attached as Appendix A) to the four First Nations outlining the 
three options assoicated with the permit amendment request: refusing to grant a permit 
amendment and not allowing the house to be constructed; granting the amendment and 
allowing house construction as planned to avoid any burial cairns; or moving cairns in 
close proximity to the house to a more remote location. 

Only two First Nations responded,

The Branch replied that a two month period for 
response was unreasonable but they could have until September 6, 2013, with an offer to 
meet with them if that would assist in expediting an answer.  No further response has
been received.  

CONCLUSION: 

The movement of human remains is a culturally sensitive issue.  With no First Nations’ 
support for the movement of these remains and architectural modifications made to 
protect the burial carins in place, it is not prudent for the Branch or Ministry to require 
the movement of remains as a condition of permit amendment. 

ATTACHMENT: 

Appendix A:  Letter August 2, 2013 re: Options for the Protection of Cairns within 
Grace Islet, Permit 2011-0343, Heritage Conservation Act.
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Contact: Alternate Contact: Prepared by:
Gary Townsend, ADM Justine Batten, Director Doug Glaum, Manager
Integrated Resource Operations Archaeology Branch Archaeology Branch
250 356-1874 250 953-3355 250 953-3357

Reviewed by Initials Date
DM
DMO
ADM GT Sept 13/13
ED FW Sept 13/13
A/Dir DG Sept 12/13
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22014/15 Estimates Debate 
 

Ministry of Forests, Lands and Natural Resource Operations 
  ........................................................................................  

Prepared for 2014/15 Estimates Debate 

Issue: Grace Islet Burial Site – Private Property and Archaeology
Key Facts Regarding Issue: 

� A residential development proposed for a privately owned islet in Ganges 
Harbour will, according to the Penelakut and Cowichan Tribes, desecrate the 
approximately 17 burials on the islet. 

� An heritage site inspection identified approximately 17 rock features that were 
determined by an expert’s examination to very likely be burials.  Partial human 
remains have been found on the islet in the past. 

� A site alteration permit was considered after the property owner altered his house 
design such that none of the cairns would be touched by the development - 
although one cairn would be under the house but not in physical contact with it. 

� The application for the site alteration permit had been submitted to First Nations 
for comment but only the Tsartlip First Nation replied

resulted in the issuance of the permit with conditions. 
� The property owner breached the permit conditions by altering the land without 

the presence of a professional archaeologist and failing to maintain the proper 
buffer zone around the known sites. 

� The property owner was required to complete an additional post-impact study of 
the area disturbed wherein it was found he had not damaged any of the 
archaeological features. 

� The RCMP, who had been called in by the First Nations, was advised of the 
study results and closed its file in light of the absence of damage due to the 
breach of permit conditions. 

Advice and Recommended Response: 

Date Prepared/Revised: February 13, 2014 

Ministry Executive Sponsor: 
Name:  Norman Lee Phone: 250. 952.0478 

Alternate Contact for Issue: 
Name:  Justine Batten Phone: 250.953.3355 
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