From: Tom Barnes

To: Gisborne, Carolyn OHCS:EX

Subject: RE: Alternative solutions feedback

Date: Monday, December 17, 2012 11:51:11 AM
Attachments: 50024 Implementation Guide.doc

Building_Bylaw_Project_2002_Final.pdf

It was nice talking to you this morning Carolyn. The attached will, hopefully, provide you
with some background about construction regulation in B.C. Just bear in mind that this
material was drafted ten years ago, so there will obviously be a need to update some of it.
Nevertheless, it does form the groundwork for the bulk of local governments’ construction
regulation in B.C. It would seem to me that the next thing to be developed are various policy
templates for local governments to use with respect to alternative solutions.

Regards,
Tom Barnes

Chief Executive Officer & General Counsel
Municipal Insurance Association of B.C.

From: Gisborne, Carolyn OHCS:EX [mailto:Carolyn.Gisborne@gov.bc.ca]
Sent: Friday, December 14, 2012 2:35 PM

To: Tom Barnes

Subject: RE: Alternative solutions feedback

No problem Tom, any insight you can provide is helpful. | will call you at 11:00 on Monday.

Regards,
Carolyn

From: Tom Barnes [mailto:tbarnes@miabc.org]
Sent: Friday, December 14, 2012 2:17 PM

To: Gisborne, Carolyn OHCS:EX

Subject: RE: Alternative solutions feedback

| don’t have a problem talking to you about this, but I’m not going to pretend that | can be all
that helpful. How about giving me a call about 11:00 on Monday morning and we’ll see just
what | can offer you.

Regards,
Tom Barnes

Chief Executive Officer & General Counsel
Municipal Insurance Association of B.C.

From: Gisborne, Carolyn OHCS:EX [mailto:Carolyn.Gisborne@gov.bc.ca]
Sent: Friday, December 14, 2012 11:16 AM
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To: Tom Barnes
Subject: Alternative solutions feedback

Hi Tom,

I’'m a new policy analyst with the Building and Safety Standards Branch and am delving into the issue
of alternative solutions. At one of the BOABC panel discussions in November, one of our tech staff
noted your comments that you’ve never seen a claim related to alt solutions. | was wondering if you
would be willing to discuss this further as I’'m trying to learn more about the impacts of alt solutions

on the ground.

Regards,

Carolyn Gisborne

Policy Analyst

Building and Safety Standards Branch

Office of Housing and Construction Standards
T: 778-679-9651

F: 250-387-8164
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MIABC Building Bylaw Project

Introduction

The goal of the Building Bylaw Project isto provide MIA memberswith core building bylaw wordingsthat can
be adopted with minimal modifications. Thiswill standardize the risk undertaken by local governments when
they undertake the regulation of construction within their jurisdiction. The core provisions incorporate
expressions of legislativeintent. They also adopt language setting out the scope of the building official’ s duty of
care and the standard of carein light of the current edition of the B.C. Building Code and the jurisprudence.

The project proceeded the following manner:

1. A detailed review of background materials was conducted. This included the B.C.
Building Code, Local Government Act, current building bylaws and the jurisprudence.

2. Corebylaw provisions and background materials were drafted.

3. Thedraft material was distributed to the local governments participating in the project
for discussion and feedback.

4. Thefinalized material and wordings were incorporated into a package for distributionto
the MIA membership.

5. The draft report was distributed, and comments solicited from al MIA members and
various professional and government organizations involved in the regulation of
construction in British Columbia.

Although a building bylav creates the duty of care imposed on building inspectors, it is
enacted within a legidaive framework and adminisered in a regulatory environmernt,
both of which are crested by the Provincid government. Consequently, the project began
with a review of the Local Government Act to identify the statutory purposes for which
building bylavs must be passed and the jurisdictiond limits of the powers conferred.
Smilarly, the B.C. Building Code must be adhered to in the adminigration of a building
bylaw. It was reviewed to determine the role it contemplates for building inspectors.

Locd governments teke varying gpproaches to the regulation of condruction. This is the
result of varying loca needs as wel as the individua loca government's resources,
policy direction and interna organization. These different perspectives were identified so
that they could be accommodated with gppropriate core wordings. In large part this was
done by reviewing over twenty building bylaws currently in force in communities of
varying sizes and geographic locations.

Finally, the case law was reviewed to determine how the courts have responded to various bylaw wordingsin
the past.

The final package includes the core wordings and background material. It does not include the various
forms and schedules that must be incorporated into a complete building bylaw, as these must be tailored to
the individual local government’ s policies and practices.
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MIABC Building Bylaw Project 1

Background

Building bylaws are a the centre of B.C. locd government’s greatest exposure to liability
riks. Past and current building bylav wordings have resulted in locd governments
asuming responghbilities they ae not capable of meeting, financid liabilities that
threaten their means to fund, and tasks they do not have the staff to perform. Our god is
to develop core building bylawv provisons that reflect the policy decisons made by locd
governments, redrict the associated responsbilities to matters that are attainable and the
consequent ligbilities to risks that are foreseeable, fundable and controllable.

Prior to preparing or consdering any potentid bylaw provisons, the parameters of the
process have to be set. Thisrequires familiarity with:

The rlevant provisons of the Local Government Act.

The British Columbia Building Code.

The case law interpreting and gpplying building bylaw provisons.
The palicy considerations council decides to implement.

The practicd limitations on locd government daff’s ability to administer and
enforce both the bylaw and the Building Code.

The Local Government Act

It is axiomdtic that, as a creature of datute, a locd government's jurisdiction to do
anything must be based upon datutory authority. The authority to regulate congtruction is
found in Dividon 2 of Pat 21 of the Local Government Act commencing with section
694. There are additiond provisons in other parts of the Act that have an impact on
agpects of this activity, which will be dedt with in more detail later. For present purposes
the rlevant provisions are set out in section 694 (1), which states:

...a council may, for the health, safety and protection of persons and
property, by bylaw, do one or more of the following:

@ regulate the construction, alteration, repair or demolition of
buildings and structures;

(d) require that, before occupancy of a building ... an occupancy
permit be obtained;

(e prescribe conditions generally governing the issue and validity of
permits, inspections of works, buildings and structures.
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MIABC Building Bylaw Project 2
Background

The exercise of these powers lies a the heart of every building bylaw. There are a
number of other powers that a local government may choose to exercise set out in the
balance of section 694. Each of these ancillary matters may be the subject of additiond
policy decisons a council chooses to make, but they will not be addressed in the Core
Bylaw Provisons provided below.

In summary, alocal government’'s core jurisdiction isto:
Regulate congtruction.
Require occupancy permits, if it chooses.

Prescribe  conditions governing the issue and vdidity of pemits and
ingpections.

These seemingly wide powers are congderably condgrained by section 692 of the Act,
which provides.

1) The minister may make regulations as follows:

@ establishing a Provincial building code for British
Columbia governing standards for the construction and
demolition of buildings;

)] providing for the administration of the building code...

2 The building code and other regulations under subsection (1)
apply to all municipalities and to regional districts or parts of
them not inside a municipality, and has the same force and effect
as a validly enacted bylaw of the municipality.

3 A provision of a municipal bylaw that purports to deal with
matters regulated under this section, and that is inconsistent with
the code or other regulations, is of no force and effect and is
deemed to be repealed.

The effect of these provisons is that the British Columbia Building Code isin force in al
municipdities and regiond didricts, regardless of whether they choose to exercise the
powers conferred on them by section 694. They dso mean that any building bylaw
canot provide for the adminigration of the Building Code or the regulaion of
condruction in a manner tha is inconagtent with the Building Code. As a result the
powers conferred by section 694 and the provisons of the Building Code conditute the
fundamenta parameters of adopting a building bylaw.
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MIABC Building Bylaw Project

Background

TheBritish Columbia Building Code

The Building Code is, not surprisngly, an extremey complex and lengthy document.
The initid reaction of a layperson is to attempt to avoid it completely and leave it to those
who must work with it to become familiar with it. However, it would be a fundamenta
misake for a member of a loca government council to give in to this temptation. The
Building Code is in the unusua postion of condituting a bylaw that has been imposad
upon dl locd governments by an outsde agency. Furthermore, as we have seen, it takes
precedence over any building bylaw a council chooses to adopt. Consequently, a
preliminary step council members must teke before conddering a building bylaw is to
atain agenera understanding of the Building Code’'s scope and format.

The current edition of the Building Code spans nine parts and four appendices. These

cover, in turn:
Part 1
Part 2
Part 3
Part 4
Part 5
Part 6
Part 7
Part 8
Part 9
Appendix A
Appendix B
Appendix C
Appendix D

Appendix P

Scope and Definitions

Generd Reguirements

Fire Protection, Occupant Safety and Accessibility
Structurd Design

Environmenta Separation

Hesting, Ventilating and Air-Conditioning
Pumbing Services

Safety Measures a Congtruction and Demolition Sites
Housng and Smdl Buildings

Explanatory Materid

Fire Safety in High Buildings

Climatic Informeation for Building Design

Fire Performance Retings

Explanatory Materid for Part 7, Flumbing

The adoption of core building bylaw provisons cdls for particular consideration of Parts
1, and 2 aswell as Appendix A of the Building Code.
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MIABC Building Bylaw Project 4
Background

Part 1

Pat 1 commences with a requirement that the Building Code be adminigered in
conformance with regulations adopted pursuant to section 692 of the Local Government
Act. This confirms a condrant on any building bylav or rdaed policy tha may be
adopted. Section 1.1.2.1 sets out the Building Code's application. As we have seen, a
locd government has the jurisdiction to address in its building bylav any or dl of the
matters set out in section 694 (1) of the Local Government Act.

A comparison of these two provisons readily demonsrates that they do not work well
together a dl. For example section 694 (1) (i) gives council authority to “regulate the
congruction of buildings in respect of precautions agang firé’” and section 624 (1) (g)
gives council the authority to “regulaie the sedting arangements and cgpacity of
churches, theatres, hals and other places of public amusement or resort”. Yet both of
these subjects are dedt with in consderable detall in Part 3 of the Building Code. Clearly
a building bylawv cannot purport to establish regulations that are inconsstent with the
terms of the Building Code, because they would be deemed repedled by section 692 (3)
of the Local Government Act. As a reault, any attempt to exercise the powers conferred
by section 694 (1) can only be made after a careful review of rdevant Building Code
provisons.

It is for this reason that our efforts are confined to addressng the core aspects of a
building bylaw. The exercise of any ancillay powers will require policy decisons based
on a detaled anadysis of the locad government’s objectives and the underlying basic
Building Code requirements.

Section 1.1.2.4 is aso worth noting. It is entitled “ Responsbility of Owner” and states.

Neither the granting of a building permit nor the approval of the relevant
drawings and specifications nor inspections made by the authority having
jurisdiction shall in any way relieve the owner of such building from full
responsibility for carrying out the work or having the work carried out in
full accordance with the requirements of the British Columbia Building
Code.

There are two points to be made with respect to this section. First, one might assume that
gnce the owner is charged with full responghility for compliance with the Building
Code that there would be no respongbility left over to be borne by the “authority having
jurisdiction” (which is the locd government for our purposes). Surprisngly, the Courts
have not concurred. As we shal see, despite such terms, the Courts have held loca
governments liable to the owner for costs associated with rectifying Building Code
deficiencies.

The second point to note is that many building bylaws incdude terms subgantidly the
sane as section 1.1.24. At best this is unnecessary duplication. This would be
cumbersome, but harmless, if it was just a matter of redundancy. Unfortunately, there is
room for condgderable mischief if the bylaw wording does not precisdy track the
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MIABC Building Bylaw Project 5
Background

Building Code. A court would fed compeled to assume that the loca government meart
to atached some different meaning to its bylaw by usng different words. As the bylaw
cannot derogate from the Building Code, the likdy concuson will be that the loca
govenment meant to asume wider responghbiliies than the Building Code
contemplated.

Section 1.1.3.2 should dso be reviewed because it sets out definitions for many words
and terms used in the Building Code. The ones most pertinent to the core building bylaw
provisons are:

Assembly occupancy means the occupancy or the use of a building, or
part thereof, by a gathering of persons for civic, political, travel, religious,
social, educational, recreational or like purposes, or for the consumption
of food or drink.

Authority having jurisdiction means the governmental body responsible
for the enforcement of any part of this Code or the official or agency
designated by that body to exercise such a function...

Building means any structure used or intended for supporting or
sheltering any use or occupancy.

Building area means the greatest lorizontal area of a building above
grade within the outside surface of exterior walls or within the outside
surface of exterior walls and the centre line of firewalls.

Building height (in storeys) means the number of storeys contained
between the roof and the floor of the first storey.

Business and personal services occupancy means the occupancy or use
of a building or part thereof for the transaction of business or the
rendering or receiving of professional or personal services.

Care or detention occupancy means the occupancy or use of a building
or part thereof by persons who require special care or treatment because
of cognitive or physical limitations or by person who are restrained from,
or are incapable of, self preservation because of security measures not
under their control.

Constructor means a person who contracts with an owner or his
authorized agent to undertake a project, and includes an owner who
contracts with more than one person for the work on a project or
undertakes the work on a project or any part thereof.
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MIABC Building Bylaw Project 6
Background

Coordinating registered professional means a registered professional
retained pursuant to Clause 2.6.2.1. (1) (a) to coordinate all design work
and field reviews of the registered professionalsrequired for the project.
Designer means the person responsible for the design.

Field review means a review of the work

a) at a project site of a development to which a building
permit relates, and
b) where applicable, at fabrication locations where building

components are fabricated for use at the project site
that a registered professional in his or her professional discretion
considers necessary to ascertain whether the work substantially complies
in all material respects with the plans and supporting documents prepared
by the registered professional for which the permit isissued.

High hazard industrial occupancy means an industrial occupancy
containing sufficient quantities of highly combustible and flammable or
explosive materials which, because of their inherent characteristics,
constitute a special fire hazard.

Industrial occupancy means the occupancy or use of a building or part
thereof for the assembling, fabricating, manufacturing, processing,
repairing or storing of goods and materials.

Low hazard industrial occupancy means an industrial occupancy in
which the combustible content is not more than 50kg/m2 or 1 200 MJ/m2
of floor area.

Major occupancy means the principal occupancy for which a building or
part thereof is used or intended to be used, and shall be deemed to include
the subsidiary occupancies which are an integral part of the principal
occupancy.

Mercantile occupancy means the occupancy or use of a building or part
thereof for the displaying or selling of retail good, wares or merchandise.

Medium hazard industrial occupancy means an industrial occupancy in
which the combustible content is more than 50 kg/m? or 1 200 MJ/m? of
floor area and not classified as high hazard industrial occupancy.

Occupancy means the use or intended use of a building or part thereof for
the shelter or support of persons, animals or property.
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MIABC Building Bylaw Project 7
Background

Owner means any person, firm or corporation controlling the property
under consideration during that period of application of Sentence
1.1.2.1.(2) of this Code.

Registered Professional means
a) a person who is registered or licenced to practise as and
architect under the Architects Act, or
b) a person who is registered or licensed to practise as a
professonal engineer under the Engineers and
Geoscientists Act.

Residential occupancy means the occupancy or use of a building or part
thereof by persons for whom sleeping accommodation is provided but who
are not harboured or detained to receive medical care or treatment or are
not involuntarily detained.

It is quite gppropricte for a bylawv to contan its own definitions. Moreover, there is
nothing legdly wrong with a locad government usng different definitions in its building
bylaw for the same words and terms as are defined in the Building Code. This must be
done, however, with extreme trepidation, since the Building Code has the force of a
bylav and will govern where it is incondstent with the building bylaw. Confuson and
unenforcibility could eesily be the result.

All of the words and terms noted above are employed in the core bylaw wordings using
their Building Code meanings. As a result, it is not necessty to incude them in the
definition section of the building bylaw, except by generd reference. If subsequent
editions of the Building Code change the definitions, there will be no need to update the
bylav definitions In this way potentid future conflicts between the bylav and the
Building Code are avoided.

Part 2

In practice it is common for buildings to be referred to as either “Part 3" or “Pat 9"
buildings. This is intended to differentiate between smple and more complex sructures.
This is a fundamentd digtinction that results in profoundly different trestment by the
Building Code. This crucid differentiation should aso be made in the building bylaw.
The magnitude of liadility risk increases exponentidly when a loca government atempts
to gpply the same regulatory system to both types of construction.

The basis for the digtinction between these two types of congruction is found in Part 2.
Farm buildings are excluded from the Building Code entirely because they are covered
by the National Farm Building Code of Canada. Section 2.1.1.1. states that Parts 1, 2, 7
and 8 apply to dl buildings. Parts 3, 4, 5 and 6 apply to complex buildings and Part 9
goplies to standard buildings. Unfortunately, the Building Code does not &ffix a labd to
the two types of buildings for which it crestes separate regulatory schemes. As a result
the generic terms “Part 3" and “Pat 9" buildings have come into use. The core bylaw
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Background

provisions refer to them as “complex” and “standard” buildings respectively. These terms
are defined by using the definitions set in sections 2.1.2 and 2.1.3:

Complex building means:
a) all buildings used for major occupancies classified as
0] assembly occupancies,
(il)  careor detention occupancies,
(i)  high hazard industrial occupancies, and
b) all buildings exceeding 600 square metersin building area
or exceeding three storeys in building height used for
major occupancies classified as
0] residential occupancies,
(i)  business and personal services occupancies,
(i)  mercantile occupancies,
(iv)  medium and low hazard industrial occupancies.
Standard buildings means buildings of three storeys or less in building
height, having a building area not exceeding 600 square meters and used
for major occupancies classified as
a) residential occupancies,
b) business and personal services occupancies,
) mer cantile occupancies, or
d) medium and low hazard industrial occupancies.
Sections 23 and 2.6 of Pat 2 ae dso of criticad importance with respect to the
formulaion of a building bylaw. Municipd ligbility aisng out of building regulaion is
dmog aways the result of either desgn review or dte ingpection sarvices. The theory
driving such dams is that the locd government’s prime role is to “enforce’” the Building
Code. Whenever congruction defects are encountered that congtitute Building Code
deficiencies, so goes the theory, the Building Code was not “enforced’. The irresstible
concluson that follows is that the locd government must have faled to meet its

obligation to enforce the Building Code. It is maintaned that ether the desgn ought not
to have been accepted or that construction inadequacies ought to have been detected
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during the course of ingpections. As we shdl see the Courts and others increasingly apply
thistheory.

The design for both complex and standard structures must comply with the provisons of
section 2.3.1 and 2.3.2 in order to “meet the Building Code”. This includes the following
provisions (emphasis added):

2311

Sufficient information shall be provided to show that the proposed work
will conform to this Code and whether or not it will affect the adjacent

property.
2.3.1.2.

Plans shall ... indicate the nature and extent of the work or proposed
occupancy in sufficient detail to establish that, when completed, the work
and the proposed occupancy will conform to this Code.

It is important to digest the sweeping nature of these requirements and to compare them
to the responshilities imposed on owners, designers and constructors. There is no
question that it is appropriate for the Building Code to require complete conformance
with its own provisions. It is a completely different matter to expect these to conditute an
aopropriate level of regulatory review. It is chdlenging enough for a locd government to
marshd the resources aufficient to review the desgns for standard buildings. It is
completely unredlistic to expect those resources can be used to “ensure’ the design of
complex structures “conform” the Building Code in al respects.

This is amply illustrated by reviewing sections 2.3.4, 235 and 2.3.6, which s&t out the
requirements for the dructurd, heating, ventilating and ar-conditioning and plumbing
desgns of complex buildings. For example, the dructurad requirements include the
falowing (emphasis added):

2.3.4.6.

1) Foundation drawings submitted with the application to build or
excavate shall be provided to indicate

a) the type and condition of the soil or rock, as well as the
groundwater conditions, as determined by the subsurface
investigation,

b) the allowable bearing pressures on the soil or rock, the
allowable loads when applicable and the design loads
applied to foundation units, and
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) the earth pressures and other loads applied to the
supporting structures of supported excavations.

2) When required, evidence that justifies the information on the
drawings shall be submitted with the application to excavate or
build.

The regulatory review of such designs caries with it two severe ligbility risks. The fird is
that the desgn drawings may not incude dl the technica information required.
Clamants and the courts often see “acceptance’ of a submitted design as the regulator’'s
endorsement that it is correct. Disclamers made a the time of the desgn review ae
rarely effective because the clamant is dmost dways a subsequent owner of the property
who was not present when the disclaimer was made.

The second risk arises from the find paragraph. A dmilar condition applies to the
dructurd design. Note that it does not read “when required by the authority having
juridiction”. It smply says, “when required’. It is very common for clamants to dlege
the design problem would have been detected had “judtifying evidence’” been required.
Since it was not, the dlegation continues, the building officid must have been negligent.
Thisis an argument that courts have been receptive to.

Sections 290, 695 and 699 of the Local Government Act provide the means for loca
governments to address these design review ligbility risks. They will be dedt with in
more detail in the context of the policy issues to be consdered in the process of enacting
abuilding bylaw.

Section 2.6 of the Building Code plays an integrd role in managing the municipd
lidbility risks crested by the performance of design review and Ste ingpection services.
This section edablishes a mandatory scheme of professona desgn and review of
condruction. Its application, however, is limited to complex buildings.

The sysem requires that an owner, prior to obtaning a building permit, retan a
coordinating registered professional to coordinate al design work and field reviews of
the registered professionals required for the project. The owner must aso provide letters
of assurance in specified forms to the authority having jurisdiction. Additiond letters of
assurance must be provided before an occupancy permit may be issued. These letters are
in a form mandated by the Building Code and form schedules to it. Consequently, they
are most often referred to a “Schedule A”, “Schedule B-1" etc. It is difficult to over-
emphasize the importance of these schedules because they condtitute the backbone of the
mandatory sysem regulating the involvement of design professonds in the congruction
of complex buildings in British Columbia It is fundamentaly important that municipa
policy-makers have some familiarity with them.
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Schedule A Confirmation of Commitment of Owner and Coordinating Registered
Professional

This letter is to be provided jointly by the owner and coordinating registered
professional . It provides, in part (emphasis added):

The coordinating registered professional shall coordinate the design work
and field reviews of the registered professionalsrequired for the project
in order to ascertain that the design will substantially comply with the
B.C. Building Code and other applicable enactments respecting safety and
that the construction of the project will substantially comply with the
B.C. Building Code and other applicable enactments respecting safety...

The owner and coordinating registered professional have read Section
2.6 of the British Columbia Building Code.

The key point to note is that the obligations undertaken are jointly those of the owner and
coordinating registered professional. It is dso important to note that the standard of
professona certification, with respect to both desgn and field review, is to “ascertain
subgtantial compliance” with the Building Code.

Schedule B-1 Assurance of Professional Design and Commitment for Field Review

This letter is provided by each of the registered professionals required for a project. The
designer responsble executes a separate Schedule B-1 for each professona discipline
involved on the project. By providing the letter of assurance the registered professional
certifies his or her aspect of the design and undertakes to carry out field reviews in the
following terms.

The undersigned hereby gives assurance that the design of the
(professional discipline inserted) components of the plans and supporting
documents prepared by this registered professional in support of the
application for the building permit as outlined in the attached Schedule B-
2 substantially comply with the B.C. Building Code and other applicable
enactments respecting safety except for construction safety aspects.

The undersigned hereby undertakes to be responsible for field reviews of
the above referenced components during construction...

Schedule B-2 Summary of Design and Field Review Requirements.

This is a foom tha smply ligs various disciplines and components of the congruction.
The registered professional indicates those for which he or she is responsble and affixes
it to hisor her Schedule B-1.
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At the end of the project, the coordinating registered professional provides a Schedule
C-A confirming that he or she fulfilled the obligations he or she undertook in providing
the Schedule A. Each of the registered professionals in turn, provides a Schedule GB,
which confirms he or she has fulfilled the obligations for field review he or she undertook
to carry with the provision of the Schedules B-1 and B-2.

As can be seen, the process is rdatively straightforward. The various designers dl certify
that ther work subgantidly complies with the Building Code. Each undertakes to
conduct fidd reviews of the congtruction of those aspects of the project that he or she
desgned to asceatain that it subdantidly complies with the Building Code. Upon
completion, each certifies that he or she had fulfilled the obligations they undertook to
cary out. Findly, there is one registered professional who assumes the responghbility to
coordinate the work of the others to ensure there are no gaps in the services provided.

At this point it is appropriate to condder the role envisoned for the loca government in
this process, for this is the role the building bylaw must provide for. Appendix A of the
Building Code states (emphasis added):

The British Columbia Building Code is a set of minimum requirements
contained within its own text or that of referenced documents. The owner
during construction has overall responsibility for assuring the building
conforms to code requirements. The process of assessing conformity to the
requirements during construction is the responsibility of the registered
professionals (Part 3 buildings) and the designer/builder (Part 9
buildings). The authority having jurisdiction has a responsibility to
monitor the process to assure a reasonable level of code conformance
for public safety, accessibility and health.

With respect to professond design and field review, it Sates:

...Schedules A, B-1, B2, C-A and C-B ... are intended to put on paper the
responsibilities of the various key players in a construction project. The
Letters of Assurance do not add any new responsibilities to the
professionals, nor do they relieve the authorities having jurisdiction
from their responsibilities.

Other Statutes

There are a number of other dtatutes, and associated regulations, that directly or
indirectly, relate to the provison of building regulation services. These touch on a
wide variety of matters such as fire access and flood protection.

Three datutes in particular ded with matters affecting the adminigration of the
Building Code and building bylaws. The Homeowner Protection Act imposes
conditions on the issuing of building permits for certan types of resdentid
condruction. The Engineers and Geoscientists Act and the Architects Act sipulate
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when professona engineers and architects must be retained with respect to the
design and congtruction of buildings and other structures.

Compliance with these datutory requirements should be pat of the operationa
policies and procedures employed in the regulation of congruction by locd
governmen.
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Clams aisng out of deficient workmanship, materias and the use of improper building
methods conditute a dgnificant portion of dl condruction litigation.  Primary
responshility for these problems ought to reside with the parties who caried out the
work, supplied the materid or directed the adoption of the inappropriate building
techniques. Design professonds and municipad  building ingpectors who  conduct
intermittent ingpections of the work are frequently held to a secondary respongbility, on
the theory ther inspections ought to have turned up the deficiencies giving rise to the
cdam. In cases tha proceed through trid, the inspecting authority is usualy apportioned
ligbility in the order of 20% - 30%. Ye&t, more often than not, a the end of the day, the
design professond or loca government winds up paying 100% of the damages. This is
due to a combination of the passage of time, some inherent shortcomings of the
congtruction industry and the operation of the Negligence Act.

Owners, whether an individua putting an addition on a private resdence or a developer
condructing a multi-unit condominium, often have little interest or mativation to expend
more than the minimum resources required to meet whatever standards agpply to their
partticular project. Developers often incorporate a new company for each project. The low
bid system tends to award work to the contractor who is willing to run the greatest risk
and cut the most corners. This is a mgor reason why construction companies enter and
leave the industry with agtonishing frequency. The focus on doing the minimum required
means dl too often that the periodic ingpections of the design professona or building
ingoector are the primary quality control measures implemented on a given project. In
these circumgtances, it is not surprisng that producing a high qudity, low maintenance
building is neither a priority, nor, al too frequently, aresult.

Add to this the fact that it is often many years before serious condruction deficiencies
become known and it is not surprising that the builder and developer are no longer in the
picture when the cdam is made Many dams agand municipd authorities arise from
congruction that took place decades previoudy. In these dtuations, it is rare for desgn
professonds dill to be in exigence. Even if a builder or developer is found to be joined
as a paty, there is a good chance it will have ether no insurance or insufficient assets to
cover its lidbility. As a result, it fals upon the secondary players in the congruction to
foot the bill.

Local Governments Duty of Care

It is axiomatic that, being a creature of Statute, a loca government has no rights or duties
that are not founded in the statute. As such, a building inspector’s duty of care aisesfrom
“private’ rather than “public’ law. The municipd by-law tha creates the scheme of
building regulation in place & the time of condruction establishes the rights, powers and
obligations of the building ingpector. Wilson J. in the landmark case of Kamloops v.
Nielsen [1984] 2 SCR 2 described the process by which the duty arises in the following
terms:
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It seems to me that, applying the principle in Anns, it isfair to say that the
City of Kamloops had a statutory power to regulate construction by by-
law. It did not have to do so. It was in its discretion whether to do so or
not. It was, in other words, a “ policy” decision. However, not only did it
make the policy decision in favour of regulating construction by by-law, it
also imposed on the city's building inspector a duty to enforce the
provisions of the by-law. This would be Lord Wilberforce's “ operational”

duty. Is the city not then in the position where in discharging its
operational duty it must take care not to injure persons such as the
plaintiff whose relationship to the city was sufficiently close that the city
ought reasonably to have had him in contemplation?

Thus, any evauation of a building ingpector's duties must commence with a review of
the relevant by-law. This was made clear by La Forest J. in Manolakos v. Vernon [1989]
2 SCR 1259:

... the city, once it made the policy decision to inspect building plans and
construction, owed a duty of care to all who it is reasonable to conclude
might be injured by the negligent exercise of those powers. This duty is, of
course, subject to such limitations as may arise from statutes bearing on
the powers of the building inspector.

A more recent gpplication of this principd is found in Mullholland v. Zwietering and
Powell River, unreported SCBC Powedl River Registry S627, October 26, 1998. In that
cae the Plantiffs dleged the locad government was respongble for the damages arisng
out of the fact the driveway to their new house had been condructed too steeply. The
locd government argued that its building bylav did not goply to driveways and,
consequently, it had no obligation to ingpect or gpprove the driveway. Burnyeat J. agreed,

sying:

There was nothing in this bylaw which dealt with the grades of driveways
or the grades of roads within subdivisions. In the absence of such
provision, there was no duty imposed on municipal employees to check the
grades of roads or driveways or the access between the two. As well, it is
clear that the bylaw relates only to “ buildings.” There is nothing in the
bylaw which would suggest that the bylaw in any way dealt with what
might surround a building on a lot, including such things as sidewalks,
driveways, etc.

...The common law right to build a building on a lot and to develop that
lot cannot be taken away or affected by a statute or a bylaw unless the
bylaw is expressed in clear language. ...In the absence of a provision
which would regulate the grades of driveways on private property ...the
municipality could not regulate the driveway of the plaintiffs.
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At the same time, in the absence of a provision requiring the building
inspector to inspect anything other than “the building” — its “ erection,
construction, maintenance, moving, demolition and safety” — the plaintiffs
could not look to the municipality because the building inspector failed to
inspect and draw to the attention of the plaintiffs the grade of their
driveway. There was no obligation imposed by bylaw 989 requiring the
building inspector to check to see whether this driveway was in
accordance with the desires of the plaintiffs.

Conversdly, the dangers of having a wide dautory duty were illustrated in Cook v.
Bowen Idand Realty (1997) 39 BCLR (3d) 12. The PaintiffS cam arose out of a
poorly designed private water system, which had been constructed without the benefit of
the necessary permits or ingpections. OwenrHood J. hed the regulatory authorities

responsible, saying:

The Ministry and North Shore Health take the position that since there
was no formal application made to them to construct a waterworks system
they had no responsibility with respect to such a system. | am satisfied that
their position is unsound. They had a duty to enforce the Act and the
regulations. That duty is not contingent upon an application being made
but, rather, is contingent upon knowledge of a potential violation. If it
were otherwise, an inspector could simply shirk his duties by allowing the
application process to be bypassed.

...The public health officials at bar had express duties with respect to the
enforcement of the Act and the regulations. They did not have any
discretion as to whether or not to enforce the relevant provisions of the
Act or the Ministry’'s policy. | find they were aware that a waterworks
system was installed in respect of Lots 3 and 4. That being so, they had an
obligation to comply with the Act and with the Ministry’s policy. It follows
that they cannot escape liability by relying upon their own inaction with
respect to such enforcement.

This line of reasoning is applicable to gStuations where the building bylaw contains a
provison tha daes the building inspector “shdl enforce’ the terms of the bylaw or
Building Code. In such circumgances a building ingpector is in a very difficult pogtion
when he or she learns of work that has been undertaken without a permit or a proper
ingpection. According to the Cook case, he or she would be under a duty to take steps to
determine whether the work meets the appropriate standards.

The Supreme Court of Canada held in Ingles v. Tutkaluk Construction, 2000 SC 12, that
when a building inspector is undertaking an inspection after work has commenced that he
or she should be “wary” about gpproving work that is no longer visble In such
circumstances it is not sufficient to smply do the best visud inspection possble and rely
on the assurance of the builder that the provisons of the Building Code were met. It
would probably be acceptable to rely on the detailed opinion of a Professond Engineer
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or architect. Alternatively, resort must be taken to other avenues avalable in the bylaw.
Typicdly these will include the requirement to uncover completed work or undertake
independent testing.

If an adequate inspection cannot be carried out and the work is not certified by a
Professonal Engineer or architect, then the measures available pursuant to Sections 694
(3) (withholding the occupancy permit), 698 (council resolution requiring a building or
sructure be brought up to standard) or 700 (registering a notice againg title) should be
congdered. Obvioudy, in today’'s legd environment, a loca government would well
advised to decline to take one of these steps only after very careful consideration.

Duty to Owner/Builders

Even after Kamloops v. Nielsen it was not cler wha obligations a locd government
owed to an owner/builder. This was paticularly an issue in Stuations where the building
by-law purported to place on the owner the obligation of ensuring the congtruction was
desgned and caried out in complete compliance with the by-law and applicable
Building Code. In the case of an owner carying out the congruction directly, any
deficiencies would be the result of his or her own negligence. It was widely believed a
building inspector had no duty to save a person in that position from the consequences of
his or her own acts. In the case where a contractor or design professona was retained, it
was argued the owner/builder was relying on his or her agents to carry out the work
properly and, consequently, the building ingpector would owe no duty. Subsequent cases
have shown these beliefs to beill founded.

The firs was Manolakos. There the owner hired a contractor to build a retaining wall.
The locd government issued a building permit and undertook to ingpect reinforcing sted
prior to concrete being poured. The contractor completed construction without caling for
the required ingpection. The owner dso faled to request the loca government inspect the
condruction. The wadl faled and the owner brought a clam againg the loca government.
When the case reached the Supreme Court of Canada, the court recognized there was a
diginction to be drawn between the reliance of third parties on a municipd building
ingoector and the reliance of an owner/builder. Third parties have no say in the actud
congtruction of a building that proves defective. Owner/builders are in a pogtion to
ensure that the building is built in accordance with the rdevant regulations. Cory J. held
that in the circumstances the owner ought not to rely on the locd government but should
ensure, through his contractors, that the building complies with the by-law.

This view was regjected by La Forest J. who said (emphasis added):

| am unable to accept this position. As a preliminary matter, it is not clear
to me how owner builders, unless possessed of a high degree of technical
knowledge, are supposed to seeto it that their contractors comply with the
technical aspect of building by-laws. Doubtless owner builders can choose
their contractors, and it isincumbent on them to hire reputable tradesmen.
But | fail to see how, having done that, they are in a position to ensure that
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construction actually proceeds according to standard. Owner builders can
hardly be expected to serve as their own inspectors. It can, | think, safely
be assumed that the great majority of those who engage building
contractors to undertake a project must rely on the disinterested
expertise of a building inspector to ensurethat it is properly done. In that
respect, owner builders are in a position similar to third parties who may
be affected by the construction. Like them, they are, in my respectful
opinion, entitled to rely on the municipality to properly inspect
construction to see that it conforms to the standards set out in the
municipality’ s building by-laws.

He did dlow that the duty could be negatived in the narrowest of circumstances, such as:

... instances where an owner builder determines to flout the building by-
law, or is completely indifferent to the responsibilities that the bylaw
places on him.

His Lordship took the view that the scope of the building ingpector’s duty is, in part,
defined by the “ reasonable expectations’ of the person who isrelying on him.

The manner in which the reasonable expectations of the damant can be used to define a
building inspector's duty imposed by a by-lav was illudrated in Dha v. Ozdoba (1990)
39 CLR 248. In that case the owner/builder's professond engineer prepared deficient
foundation plans that were accepted by the municipd building inspector in the course of
issuing a building permit. It was the locd government's policy to trest resdentid
condruction in the damant's area as faling within Pat 4 of the Building Code insofar
as foundations were concerned. This required, among other things, that a professord
engineer dedgn the foundations, tha a dte-gpecific geotechnicd investigation be
undertaken and that certain information be included on the design drawings. The building
inspector noted only that the design had been prepared and seded by a professiond
engineer. He did not look to see if the required investigation had been conducted or if the
requiste information was included. It was not. As a consequence of these omissons the
foundation failed and the claimant incurred sgnificant damages.

In discussang the cdamant’s reliance on the locd government Finch J. (as he then was)
concluded:

His reliance was at most a reasonable expectation, viewed objectively,
arising by operation of law. Whether such reliance may be inferred in the
circumstances and whether such a duty exists are matters which | will
consider later in these reasons when | address the defendant
municipality sliability.

As is to be expected, the Court’'s andysis of the loca government’'s duty commenced
with a review of its building by-law. As is commonly the case, the by-law in quedion
contained a provision that reed:
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The owner of a building shall not be relieved from full responsibility for
carrying out the construction or having construction carried out in
accordance with the requirements of this By-law or the Building Code by
the granting of a permit nor the approval of the drawings and
specifications nor inspections made by the Building Inspector.

It could be argued, and no doubt was, that by placing “full” respongbility on the owner
for compliance with the by-law and Building Code, the by-law left no responghility for
the locd government. This was not the case. The Court held the loca government liable,

saying:

. neither the language of the by-law, the disclaimer stamp nor the
building permit is sufficient to relieve the defendant municipality of any
common law duty it would otherwise have owed. The by-law and the
derivative documents speak only of the obligations of the owner for having
the construction carried out in compliance with the building by-law or
building code. The by-law does not address the obligations of the
defendant municipality under either the by-law or the building code.

... the defendant municipality’s by-law empowered the building inspector
to refuse a building permit where foundation conditions are not
satisfactory. ...(The building inspector was) under a duty not to approve
plans which clearly did not conform to the building by-law or the building
code, or where it was readily apparent that the plans contained
insufficient information upon which to decide whether they conformed to
the building by-law or building code.

... The plaintiffs had a reasonable expectation in law that the defendant
would not approve plans that were either clearly inadequate or which
contained no information upon which their adequacy could be judged.

These two cases make it cler that the engagement of ether a builder or design
professond will not obviate aloca government’s duty to an owner/builder.

The limits of a locd government’s duty to an owner/builder were explored in a more
recent case, Hospitality Investments v. Lord Building Construction [1996] SCR 606. In
that case, Lord contracted with Hospitdity to build a motel. The locd government issued
a building permit. The condruction proved to be spectacularly deficient and Hospitaity
was faced with ggnificant remedia cods. It sued Lord for breach of contract and
negligence and the locd government for falure to enforce the building standards under
the by-law.

One of Hospitdity's principds, Mr. Burley, who had no desgn or congruction
experience, prepared a floor plan and presented it to the local government when applying
for the building permit. He advised the loca government that an architect had been
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retained. When the loca government requested a cross section of the wals, Mr. Burley
created one that did not comply with the matters he had been asked to address and that
bore no reationship to the proposed condruction. The building permit was issued.
Hospitdity, in an effort to reduce costs, decided not to retain an architect and proceeded
with congtruction. No inspections of any kind were called for or conducted.

The trid judge, (1993) 143 NBR (2d) 258, reviewed the applicable law and decided
Hospitdity came within the narrow exception outlined by La Forest J. in Manolakos. He
held:

It is clearly in my opinion a case where Mr. Burley misled representatives
of the Town of S. Andrews where it suited his purposesin order to obtain
the necessary building permit. In the face of this behaviour | do find that
the plaintiff has excluded itself from the scope of the municipality’ s duty of
care with respect to enforcement of its building by-law.

This decison was overturned by the New Brunswick Court of Apped, (1995) 166 NBR
(2d) 241, but restored by the Supreme Court of Canada.

In Ingles the Supreme Court of Canada took great care to ensure the result in Hospitality
Investments was limited to very narrow circumstances. In Ingles the plaintiffs retained a
contractor to cary out renovaions to ther home. They knew a Building Permit was
required to ensure that inspections of the renovations would take place. Nonetheess,
when their contractor suggested it would be quicker to start work without the permit, they
agreed. By the time a permit was obtaned critical underpinning work had been
completed and covered up. The building ingpector carried out the best visud inspection
he could and, accepting the contractor's assurances that the work had been properly done,
gave his gpprovd. As noted above, the courts had no difficulty finding this standard of
ingpection to have been negligent.

The defendant city argued the plaintiffs were at least indifferent to their respongbility to
obtain a permit and comply with the bylaw and Building Code. Thus, they could not have
been relying on the city to carry out ingpections and fell within the exception outlined by
La Forest J. in Manolakos. The trid judge disagreed and held the city liable, dthough he
found the plantiffs were contributorily negligent. The Ontario Court of Apped
overturned the trial decision, but the Supreme Court of Canadarestored it.

In reasons ddivered by Bastarache J., the Court made it clear that traditionad common
law concepts by which the actions of a plaintiff could negative a duty of care owed by a
defendant, were no longer part of the Canadian tort sysem. This is true of the traditiona
doctrines of ex turpi causa no oritur actio and volenti non fit injuria as wel as
contributory negligence. At common law dl sarved to completely bar a plantiff's dam.
Now they have been replaced by statutory schemes of contributory negligence. The Court
sad:
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The contributory negligence bar, where a plaintiff was denied any means
of recovery once he or she was seen to have contributed to hisor her own
loss, is no longer a part of our system of tort law. It has been replaced by
statutory schemes which apportion liability between negligent defendants
and contributorily negligent plaintiffs.

...In light of this Court’s approach to the contributory negligence bar, a
municipality cannot avail itself of the defence set out in Rothfield v.
Manolakos, ... smply because a plaintiff acted negligently. To allow the
municipality to do so would amount to a reintroduction of the contributory
negligence bar into the sphere of municipal inspection. It would be
inconsistent with the modern goal of tort law of encouraging care and
vigilance to absolve a municipality of all liability for a negligent
inspection simply because its inspectors were contacted late.

The Manol akos exceptions were drictly confined:

The concept of “ flouting” , therefor, must denote conduct which extends
far beyond mere negligence on the part of an owner-builder. The word
suggests that the owner-builder in fact mocks the inspection scheme.
...Smilarly, an owner-builder who never contacted an inspector to
conduct an inspection would show a lack of respect for the inspection
scheme and certainly no reliance on it.

Reliance on Design Professionals

It is clear from Dha that loca government authorities are entitled to rely on the designs,
cetifications and ingpections carried out by desgn professonds. If these are negligently
performed, the locad government is entited to indemnification from the dedgn
professonds. This is of limited comfort to locad government authorities because nether
achitects nor professond engineers ae compelled to cary professond liability
insurance. A high percentage of practitioners in both professons cary very low
insurance limits or no insurance & al.

The engineer in Dha atempted to clam indemnification from the locd government. The
court rgjected this contention out of hand:

In effect, the defendant (engineer) alleges that the defendant municipality
is responsible for failing to save him from the consequences of his own
negligence. It would be contrary to authority and common sense to hold
that a professional advisor who was negligent should be indemnified by a
third party who received and acted upon the professional’ s advice...
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Other Notable Decisions
Pawella v. Winnipeg [1984] 6 WWR 133 (Man.Q.B.)

The PantiffS home had been built too cose to an ungable riverbank. Eroson was now
threatening the house. The Court looked at Anns and Kamloops:

We must look to the governing statute to determine the existence and
scope of any private law duty of care owed by the authority.

The building bylaw imposed a duty of the inspector to enforce its provisons and clearly
contemplated ingpections during the course of condruction. It did not provide for a
regular scheme of ingpections. No information was avalable as to the frequency, nature
and extent of inspections.

The Court found that if the local government had known in 1959 (when the house was
built) that the lot was not suitable for its intended purpose it was under a duty to ether
prohibit the congruction or, a least, communicate its knowledge. There was no evidence
of specific knowledge on the part of the loca government. There was some evidence of
generd concern about the time that the house was built. It fel short of establishing that
the property was unsuitable for congtructing a dwelling.

It was noted that there were no problems for 13 years and subsequent activity hed
occurred that might have been a contributing cause.

The court would have apportioned ligbility 25% againg the locd government had it
found negligence.

There would have been afinding of contributory negligence againg the Faintiffs

| also feel there was some obligation on the Pawellas when purchasing the
property, particularly since it was property on a river bank, to adequately
inspect the property before completing the purchase. Likewise | fedl the
Pawellas might have been able to arrest the problem if they had followed
the advice of their engineersin 1975. The actions they took appear to have
made the problem worse.

Hartnett v. Wailea Construction (1989) 3 RPR (2d) 311. 43 MPLR 298. 33 CLR 244
(SCBC)

The locd government authorities required the developer to obtain a soils report for the
lands in respect of a subdivison agpplication. The subsequent report recommended specid
care in the foundation congdruction of any future buildings due to the fact that, beneath a
superficid surface cover, there exised uncompacted Ilandfill of severd feet. The
Paintiffs were the ultimate purchasers of a lot. They only became aware of the report
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after commencing condruction. They sought to recover the addition congruction costs

from the city.

There was no evidence that the city had ever received a copy of the report. Prior to
completing the purchase of the lot the plantiffs had sought information about the
property from the locd government. They were not advised of the planning department’'s
requirement for a soils report. The Court held the gty was negligent in failing to disclose
this information. The Court dso hed that the issue of soils conditions ought to have been

raised when the plaintiffs gpplied for the building permit:

Given that one of the purposes of a plan checker isto ensure that building
code requirements are met, the failure, on the evidence, of the checker to
ascertain what information the municipality had relating to the subsurface
conditions of the lot was an inexcusable dereliction of duty towards both
the employer and the plaintiffs. While the duty may not go beyond
information in its possession, when that warning information is there, as it
was in the form of the planning department memorandum of August 15,
1985, the municipality is bound to satisfy itself of the steps which have
been taken to meet the * undisturbed soil, rock or compacted granular fill”
condition. Had it done so it must then have refused the building permit
until the subsurface conditions met the code requirements, or attached
conditions to the permit that was issued.

This case is a good example of the requirement for building regulators to familiarize
themsdves with dl the infoomaion in City Hdl, paticulaly within the planning

department, that may be pertinent to proposed construction.

Woolridge v. Stack (1993) 107 Nfld. & PEIR 280, 336 APR 280 (Nfl. SC.)

The Town was required to adopt by-laws by the Municipalities Act and in
this regard adopted the National Building Code and Administrative
Requirements. However, other than requiring the builder to conformto the
Code and request the items outlined on page 6 of this judgement (a
location plan, plan of the home, location of the septic tank and
Department of Health approval and requirement that the Building Code
requirements be met), the Town took a passive role. Agreed the Code and
Administrative Regulations gave the Town power to regulate, inspect and
control but the Town, for “ economic reason, adopted a policy of minimum
action. ...

The evidence in this case shows that the Council debated and indeed
struggled with the role it should take on enforcement. As a small
municipality with only a few employees it didn't have the resources or
manpower to enforce and administer the by-laws. They therefore, made a
conscious and reasonable policy decision to play a passiverole. ...
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| conclude the policy decision here was bona fide and the Town acting
with reasonable care cannot be held liable.

Hilton Canada v. Magil Construction (1998) 47 MPLR (2d) 182 (Ont. C.J., G.D.)

This case canvasses the “policy” aspect of building regulation. It is Smilar to Dha, which
was not consdered. The loca government maintained that it had a policy of performing
nothing more than a cursory check of plans of buildings covered by Pat 4 of the
Building Code. It merdy confirmed that they were signed and sedled by a Professiond
Engineer. Similarly, in such cases it relied on the engineer to make dte vidts and to
certify that the congtruction was in conformity with the design.

The interesting aspect of this case is that the city established the existence of the policy as
a matter of practice, despite the fact it was not reduced to writing and was not adopted by
acouncil resolution. The court concluded:

The evidence demonstrated a long-standing policy of the City whereby city
officials provided a cursory examination only with respect to Part 4 Code
structural aspects of a proposed building; and concentrated their efforts
and energy on Part 3 aspects, being the use and occupancy provisions.
The plaintiff questioned the propriety and efficacy of this policy decision.
The policy itself was not reduced to writing nor was it discussed in detail
at meetings or through correspondence between the various department
officials.

According to Dinzey, the policy was in force when he was hred by the
City in 1972. It was “ standard policy” passed on by the chief and other
officials through the years.

In the face of conflicting evidence, the court found that the design deficiencies were not
readily apparent upon the face of the drawings.

After reviewing the law, the court concluded that the city owed the plaintiff a duty of care
and went on to consider whether the “ policy defence’ had been established. It decided:

A review of the evidence in this case demonstrates that the decision to
conduct a cursory review of structural plans was in place prior to 1972
and passed along by example and word of mouth within the building
department. Snce that time, moreover, it was based upon a consideration
of social, political and/or economic factors. This was evident from the
testimony of experienced public officials called to give evidence on behal f
of the City. City officials relied upon the stamp and seal of a certified
professional engineer with respect to the structural design aspects of
proposed building plans. To do otherwise would be extremely costly and
time consuming and, as noted by Cowan, “would pretty well bring the
department to a stand still” ...
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The plaintiff questions the enforceability of the policy on the basis of
vagueness and alleged inconsistency with the applicable legislation. At
first glance, such a policy may appear to be unclear or contradictory in its
purpose or application. That is because it is unwritten and passed on in an
informal manner. Indeed, Guatto was unsure of exactly what other
building inspectors did with respect to it.

Taken as a whole, however, the evidence given with respect to the policy
itself and its implementation was remarkably clear and inherently
consistent. The rationale for the policy was described in crucial detail in
different words and by using different examples by different witnesses who
played different roles at different timesin the process. Yet, they all told the
same story. There was nothing unclear or undefinable about it. The policy
emanated as practical matter for cogent and compelling reasons involving
a balancing of various interests. Factors related to personnel and finance,
including the effect of delay, budgetary and staffing issues were duly
considered. Once formulated, the policy was applied and it has not been
changed over time.

Cumiford v. Powell River [2001] BCSC 960

The root cause of the problem in this case was an owner/builder who undertook
condruction in complete disregard of his obligations to comply with the Building Code
and te building bylaw. This case is noteworthy for two reasons, the firg is that the Court
applied the Ingles decison in holding that the locd government was ligble because it
resorted to none of the enforcement dternatives set out in its bylaw, despite clear
evidence that the house was congtructed in flagrant disregard to the Building Code.

The red dgnificance of the decison, however, arises from the messure of damages
awarded. The plaintiff argued that the Building Code deficiencies were so pervasive that
the only reasonable outcome was to award her damages in an amount sufficient to permit
her to tear down the premises and construct a new house. The Court accepted the local
government’s podtion that it was only lidble for the cost of rectifying deficiencies that
arose out of hedth and safety matters. It did so in the following terms:

Although counsel for Cumiford argued that the building inspectors had a
duty to post and enforce stop work orders upon learning of any building
code violation, |1 do not agree that the scope of duty is as broad as
suggested. Not all violations will result in known or foreseeable harm. The
municipality correctly asserted, in my view, that the scope of the duty of
care owed in the present circumstances is confined to deficiencies that
may affect the health and safety of the future occupants.
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...l am satisfied that the foundation and framing problems that were
identified throughout the original house, as well as the addition, were of a
type to place at risk the health and safety of occupants of the house.

...Although numerous, the other deficiencies were relatively minor and did
not seriously impact on health or safety. As a result, the scope of the duty
of care did not extend to enforcing compliance with the builder. To hold
otherwise would place the municipality in the position of an insurer and
go far beyond the test for determining the scope of the duty set out earlier.

The “Delta” Decision [2001] BCSC 1214

This is a case arigng out of the “lesky condo” crises confronted in many parts of the
Province. The project was designed and constructed under the 1985 Building Code. The
building bylav specificdly provided for the “adminigration and enforcement” of the
Building Code. Ddta did not require a design professond to design or conduct ingpections
of the project nor did it conduct its own ingpection of the critical aspects of the project.

The Court was critical of Dédta in three basic areas. First, once it had made the policy
decison to enforce the Building Code, it was not appropriate for the Building Inspection
Department, at the operationa level, to decide to only actively enforce parts of the Building
Code. Second, the inspector had the authority under its bylaw to require a desgn
professonal prepare the desgn of the building and underteke fidd reviews of the
congtruction. He chose not to do so in this case, despite the fact the Architects Act stipulated
an architect be retained on a project of the magnitude in question. Findly, only the minima
ingpections referred to in its bylaw were carried out, even though the building inspector was
aware no other professond ingpections were being undertaken. The Court found that the
nature and extent of the defects present in the construction would have been apparent upon a
reasonabl e ingpection.

With respect to the last issue, it is helpful to consder the wording of sections 17 and 18 of
the bylaw in order to understand the Court's decision. Section 17 stated that the owner must
obtain ingpections ‘to determine compliance with the provisions of this By-law and the
Provincial code’ dfter cetan stages of condruction. The fina ingpection was to be
conducted “after the building is complete ... but before occupancy”. Section 18 stated that
no occupancy permit could be issued until the building met dl the requirements of the
Building Code. On a close reading, it was evident that these provisions required the building
ingoector to satisfy himsdf that condruction complied with all aspects of the Building
Code, even though he was to do so after certain specific stages of construction.

The most sgnificant passage of the decison with respect to design review and ingpections is
found at paragraph 85:

... the legidative scheme allows that the District can largely avoid the
costs of enforcement and supplement its resources through reliance on
professional certification. ... professional design and supervison are
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standards which should have been adopted in construction of the project.
Professional involvement is no absolute guarantee of a well-constructed
building as the structural failures in these buildings will attest, but it is a
method that is provided for use by a municipality in supplementing a lack
of expertise and resources in satisfying its responsibility under the
Provincial Code.

Parsons v. Richmond 2001 BCSC 1819

This case represents the successful gpplication of the principles identified in the Hilton
Canada and Delta cases. Unfortunately, neither of those decisions was cited.

When the plantiffs gpplied to the City for a building permit for the condruction of a
house, the city dtaff determined that the property in question was in an area known for
difficult soils conditions. The City had a policy of requiring foundation desgns to be
undertaken pursuant to Part 4 of the Building Code in such circumdances. This meant
the plantffs had to arange for a geotechnicd engineer to undetake a <soils
investigation, provide areport and prepare the foundation design. All of which was done.

When the report was recelved the building officid conducted a very limited examination
of it. He noted that the report bore the signature and sed of a professona engineer, that it
described the soil conditions encountered and made recommendations for Ste preparation
and the foundation design and construction. Satisfied that the gppropriate issues had been
addressed, he issued the building permit.

The house suffered settlement damaege after it was completed and the plaintiffs brought
action agang the City. They damed the soils report was defective and that the City
should have discovered this. The Court did not agree, holding:

A decision not to inspect or to reduce the number of inspections may be an
unassailable policy decision... Smilarly, a decision to delegate a certain
inquiry to an outside professional, and to examine his report only for the
limited purpose of determining that he has that he has addressed the issue,
isa policy decision a municipal government is free to make.

General Principles

The following generd principles can be extracted from the case law:
The policy decison to regulate congruction creastes the duty of care. The
decison for the locd government is whether to regulate not whether to create
aduty of care.

The municipd by-law that creates the scheme of building regulation in place
a the time of congruction establishes the rights, powers and obligations of the
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building inspector. In other words, the loca government itsdf establishes the
criticd rulestha will govern the liability daim.

The Courts assess the sandard of care based on a combination of the
following:

The wording of the building bylaw.
The “reasonable expectations’ of the owner.
The evidence of professond engineers.

Locd governments must be very way when imposng an obligation to
enforce ether the bylaw or the Building Code. This brings into play two
things tha may be completdy divorced from their building officid’s training
and day to day activities:

Potentid respongbility for any bylaw or Building Code deficency
encountered at any time on any congruction by anyone.

An obligation to perfform a policing function to investigate and discover
bylav and Building Code violaions and to take steps to enforce the bylaw
or Building Code when violations are discovered.

The fact that one or more design professonds are involved doesn't mean the
building regulator's obligations are & an end. There is Hill a need to make
sure the professiond's have done what they should.

Locd governments must be more prudent in making their policy decisons in the
building regulation sphere. The Local Government Act provides that, once
adopted, the Building Code has the same force and effect as a municipa bylaw.
The Delta case demondrates that the Courts will trest it as such, and assume
council gave it the same careful condderaion it gives dl bylaws. This means
that generd intentions regarding compliance and enforcement will be broadly
construed as policy decisons, which cannot be dtered at the operationa level.
Consequently, loca governments must carry out this policy andyss a a more
detailed levd than they have done in the past.

Barring some dricter standard imposed by its own bylaw, a loca government is
acting reasonably in regulating complex buildings by ensuring the appropriate
desgn professonas are retained on a project and undertake fidd reviews
aufficient to establish generd compliance with the Building Code. There is an
obvious increase in the risk of liability when a bylaw purports to require more of
regulatory staff or when staff takes it upon themselves to do more.
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Bylavs cannot be loosdy drafted. Provisons that include references to
“compliance with the Building Code in al respects’ are going to impose a duty
on the loca government to ensure thisis .
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The core bylawv provisons contemplate the loca government adopting the policies
outlined below.

To regulate the construction, alteration, repairs or demolition of buildings and
structures for the heal th, safety and protection of personsand property.

This is the fundament policy decison a loca government must make in order to exercise
its jurisdiction to regulate congtruction pursuant to the authority set out in section 694 (1)
of the Local Government Act. The object of the policy, and its limitations are set out in
the “Purpose of Bylaw” section of the Core Bylaw Provisons. This section adopts the
role envisoned by the Building Code for the authority having jurisdiction to “monitor
the process’ and explains that ingpections are of a limited and interim spot checking
nature. In addition, the section specifies certain objects it does not intend to attain, such
as.

The protection of owners and constructors from economic loss.

The assumption by the loca government of any responghility for ensuring
the compliance of the owner, constructors, or designers with the Building
Code.

The provison to any person of a waranty of desgn or workmanship with
respect to any building or structure to which the bylaw applies.

The provison to any person of a warranty or assurance that construction
undertaken pursuant to a building permit is free from defects.

Building officials are appointed to administer the bylaw and are authorized to enforce
it.

It is clear from the case law review that the concept of enforcement has led to the
involuntary impogtion of duties on building officials time and time agan. This is
particularly the case where the Building Code is concerned. Once a court finds a building
official has a duty to enforce the Building Code, the subsequent discovery of deviaions
from the Building Code becomes evidence that the duty to enforce was breached.

This creates a serious dilemma for loca governments and their building officials. On the
one hand they want to accomplish the following objects.

Compd owners, constructors and designers to comply with the Building
Code and smilar enactments.

Provide building officials with the means to monitor the congtruction process,
the means to ascertain whether deficiencies that imperil hedth and sfety
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matters exig and the authority to compd compliance when such deficiencies
are encountered.

Appropriately pendize bylaw infractions.
On the other hand, locd governments do not want:

To be burdened by obligations they do not have the financid or staff resources
to meet. It is doubtful that any building regulation sysem could provide the
high levd of quaity control “assumed” by the Supreme Court of Canada in
the Manol akos case.

To be forced into the podtion of a warantor or insurer of design or
construction practices.

To be the sole agency respongble for funding losses incurred by property
owners for damages resulting from poor construction.

As a genad rule locad governments have no duty to enforce ther bylaws in any
particular case. The courts consder enforcement to be a policy matter to be undertaken at
the discretion of the locd government. Normadly, a decison whether to enforce a bylaw
provison will not be reviewed by a court unless it was made in a discriminatory fashion
or in bad faith. As we have seen, this deferentid approach is readily abandoned in the
cae of bulding bylavs The courts will interpret the most generd terms as the
affirmation of a policy to enforce the bylaw or Building Code. Once this has been found,
other discretionary steps are invariably found to be “operational” and subject to review.

One approach has been to remove any references to a “duty to enforce’ from building
bylaws, and clogk the building official’s authority with as much discretion as possible.
This has been effective to a limited degree. It is not uncommon for a court to view the
exercise of the building official’s discretion as an “operationd” matter, hence subject to a
ligbility finding. Consequently, loca governments must smply accept that in order to
atan the primary gods of condruction regulation, they are going to face a subgantid
ligbility risk arisng out of their enforcement activities

The core building bylav provisons ded with this in a number of ways. Firs, they ae
drafted in recognition of the fact that the Building Code dready applies to dl
condruction within the loca government's jurisdiction, as if it were a bylaw. The
Building Code itsdf compds owners, designers and constructors to comply with its
teems in every respect. Consequently, the locd government’'s primary objective is
obtained without the adoption of a building bylaw. It would be redundant for the building
bylaw to address this subject. Moreover, if the bylaw were to include a provison that
requires congtruction to comply with the Building Code, then any breach of the Building
Code would be a breach of the bylaw. If that were the case, then any obligation to enforce
the bylaw would aso be an obligation to enforce the Building Code.
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The building bylaw is meat to edablish a sysem for the monitoring of the scheme
implemented by the Building Code. The authority of the building official is focused on
adminigering and enforcing the bylaw's monitoring system, not the Building Code. In
this way, it is centered on an objective tha ought to be attainable with the loca
government’ sfinancid and staff resources.

Some current building bylawvs formaly desgnate the locad government or one of its
offidds as the authority having jurisdiction. The core bylaw provisons deiberady
avoid taking this step because of the Building Code dates that the authority having
jurisdiction is the “government body responsible for the enforcement of any part” of the
Building Code. This notion is completely contrary to the policy of smply endowing the
building official with the authority to enforce the bylaw.

The case law is dear that the building official’s duty arises from the policies expressed in
the bylaw. Consequently, there is a very strong argument to be made tha the Building
Code itsdf cannot be the source of any duty. This wording of the Building Code is
another example of lack of coordination between the drafting of the Building Code; the
juridiction bestowed by the Local Government Act and the legitimate policy
condderations behind vdid building bylavs. Snce a loca government can only control
the wording of its building bylaw, its best course of action is to avoid getting drawn into
to the unfortunate wording of the Building Code.

To adopt a system for monitoring Building Code compliance, which includes the
following elements:

Complex and standard structures are subjected to fundamentally different
regulatory regimes.

The owner’s responsibility to ensure compliance with both the Building
Code and the bylaw is emphasized by requiring the owner (not a
“representative” thereof) to apply for the building permit and provide a
statement acknowledging hisor her responsibilities related to the project.

The responsibility of complex building's design compliance with the
Building Code is left completely with the registered professionals, in
accordance with section 290 of the Local Government Act.

Registered professionals are required to provide proof of professional
liability insurance at the time their professional assurance is submitted to
the building officials.

The registered professionals as part of their field reviews conduct all
inspections of the construction of complex structures.
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Registered professionals are required to certify the design of standard
structures in some circumstances, or when deemed necessary by the
building official, as provided for by section 695 of the Local Government
Act.

The foundation design of standard structures must be carried out in
accordance with Part 4 of the Building Code, or upon completion of a
geotechnical investigation pursuant to section 699 of the Local Government
Act, unless the owner establishes that neither of these stepsis necessary.

The bylaw specifies the aspects of construction that relate to health, safety
and the protection of persons and property.

The inspections of the construction of standard buildings conducted by
building officials are confined to reviewing the specified health, safety and
protection of persons and property aspects.

Occupancy permits are issued only to certify that the conditions required to
fulfill the monitoring system have been completed.

The core bylav provisons draw the same digtinction between complex and standard
dructures as the Building Code does. The Building Code requires registered
professionals to be responsible for the desgn of complex buildings and ingpection of
their condruction. Local governments have no option but to implement this sysem. As
we have seen, the Building Code contemplates that the loca government will monitor
this process. Reviewing the designs and collecting the letters of assurance does this Most
locd government’s building officials have gone a step further and conducted the same
ongte inspections as would have been conducted for standard structures covered by Part
9 of the Building Code.

The core bylaw provisons put a stop to this practice. The reason for this is that
experience has shown the periodic Ste inspections are not sufficient to perform the
qudity control functions clamants and the courts seem to expect. Nonethdess, they are
aufficient to expose the local government to ligbility for al condruction deficiencies thet
conditute Building Code violaions. Conversdy, the registered professionals who
prepare the desgn are in the best podtion to understand how the desgns must be
implemented in order to function as intended. They are required to conduct such tests and
carry out such ste ingpections as are required to assess nformity to the design and the
Building Code. This will invariably entall more frequent Ste vidts than those conducted
by building officials and the field reviews will be conducted by inspectors with more
specidized expertise than building officials

The mgor problem encountered with this system is that registered professionals may be
uninsured or under insured. In such gtudtions, their clients and other members of the
public who rey in professond certification are left without effective recourse. This gap
can be readly filled when building officials have undertaken gSite ingpections. As seen
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above, the courts have found them patidly liable. This, in turn, opens loca governments
up to joint and severd lidbility, which results in them paying the unpad portion of
damages awarded againg the defaulting registered professional.

The Building Code requires both locad governments and the public to rely on registered
professionals. Given this, one of the policy consderations adopted by the core bylaw
provisons is to impose a condition requiring professond liability insurance upon the
registered professional a the time their assurance is provided for the issuance of building
and occupancy cetificates. This is in the best interests of both loca governments and the
public, who have no choice but to rey on the registered professionals Some locd
governments for severd years have implemented this policy.

Engaging the protection afforded locd governments by section 290 of the Local
Government Act will not affect the plan checking and desgn review services currently
performed by building officids. The section sSmply provides:

@ If a municipality issues a building permit for a development that
does not comply with the Provincial building code or another
applicable enactment respecting safety, the municipality must not
be held liable, directly or vicarioudly, for any damage, loss or
expense caused or contributed to by an error, omission or other
neglect in relation to its approval of the plans submitted with the
application for the building permit if

(@ a person representing himself or herself as a professional
engineer or architect registered as such under Provincial
legidation certified, as on behalf of the applicant for the
permit, that the plans or the aspects of the plans to which
the non-compliance relates complied with the current
building code or other applicable enactment to which the
non-compliance relates, and

(b) the municipality, in issuing the building permit, indicated in
writing to the applicant for the permit that it relied on the
certification referred to in paragraph (a).

3 If a municipality makes an indication in accordance with
subsection (1) (b), the municipality must reduce the fee for the
building permit to reflect the costs of work that would otherwise be
done by a building inspector to determine whether the plans or the
aspects of the plans that were certified to comply do in fact comply
with the Provincial building code and other applicable enactments
respecting safety.
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As can be seen, there are two conditions that must be met in order for a loca government
to aval itsdf of the protection afforded by this section. Fird, it must indicate its reliance
on the professond certification to the permit gpplicant in writing. Second, it must reduce
its building permit fee to account for the cost of its plan review sarvice. It is important to
note, however, that this does not mean that it must abstain from checking plans or
reviewing the desgn documents in any way.

One of the reasons for requiring owners, rather than ther agents, to aoply for building
permits directly is to enable the locd government to provide the mandated written
notification of reliance to the owner. In addition, there are two other reasons for this
policy. The fird is to ensure the owner is made aware of his or her overdl responshility
for assuring that the building conforms to the Building Code and bylaw. The second
purpose behind this policy is to ensure that the owner is aware of the role the locd
government will be playing in the project. This will prevent a clamant or court from
drawing upon the “reasonable expectations’ of owners in the way tha led to liahility
being imposed on the local government in cases such as Manolakos, Dha and Ingles.

The core bylaw provisons dso draw upon the authority provided by section 695 of the
Local Government Act to require a registered professional to prepare and certify the
design in circumstances where Part 9 of the Building Code would otherwise goply. This
section provides:

A council may, by bylaw, do one or both of the following:

@ require applicants for building permits, in circumstances as
specified in the bylaw that relate to

0] site conditions,
(i)  thesize or complexity of developments, or
(i)  aspects of developments,

to provide the municipality with a certification by a professional

engineer or architect that the plans submitted with the application
for the permit, or specified aspects of those plans, comply with the
then current Provincial building code and other applicable
enactments respecting safety;

(b) authorize building inspectors for the municipality to require
applicants for building permits to provide the municipality with a
certification referred to in paragraph (a) if a building inspector
considersthat thisis warranted by

0] the site conditions,
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(i)  thesize or complexity of the developments, or
(i)  an aspect of the devel opment to which the permit relates.

This requirement is imposed on projects that involve the congruction of more than two
buildings, which in the aggregate totd more than 1,000 nf or contain four or more
dwdling units The building official is dso given the discretion to impose this
requirement should he or she deem it gppropriate in other Stuations.

The most frequent problem encountered with the design and congruction of standard
dructures reates to footings and foundations being built on unsuitable soil. This has led
to hundreds of clams being brought agang locd governments. British Columbia
presents constructors and building officials with many geotechnicd chdlenges The
voume and <seveity of the dams graphicdly illusrate the wvulnerability of the
predominant past practice of trying to identify these chdlenges during an ongdte
ingpection. This sysem has worked to the severe detriment of owners, subsequent
purchasers and loca governments. This vulnerability is rooted in the assumption tha
dtes ae presumed to be suitable for conventiond footings and foundations unless
evidence is encountered to conclude otherwise. The core bylaw provisons are based on a
policy of making the opposite presumption. The core bylaw provisons presume that the
dgte requires engineered foundations unless the owner edablishes tha this step is

unnecessary.

Some locd governments have dready implemented sSmilar policies They require
foundations to be investigated, designed and congtructed in compliance with Part 4 of the
Building Code when the project is located in designated aress. Others have a policy of
requiring an engineering report pursuant to section 699 of the Local Government Act in
amilar circumgtances. The core bylav provisons smply widen the gpplication of these
policies.

Neither the Building Code nor the Local Government Act provides any assstance in
determining what the “hedth and safety” aspects of congtruction are. The Cumiford case
aotly illudrates the importance of darifying what is meant by this term. It would seem to
follow that the ingpections conducted by building officials should relate to the aspects of
condruction that the loca government has deemed important enough to regulate. The
Delta case demondrates the difficulties both the local government and the courts
encounter when the specified inspections do not appear to be part of a coherent regulatory

philosophy.

Although the Local Government Act specificdly provides authority for requiring
occupancy permits, some loca governments have stopped issuing them because of
lighility fears. Conversdy, others have made the requirement into a multi-stage process,
which cals for one or more “provisona occupancy” permits to be issued on an interim
bads. Thereault isavery uneven practice across British Columbia
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The core bylaw provisons adopt an occupancy permit process, but do not do so in the
sweeping terms used by many exiging building bylavs. These often dae tha the
occupancy permit “shal not be issued until the condruction fully complies with the
Building Code and dl other applicable bylaws and enactments’. This is readily
interpreted by both clamants and the courts to mean that the occupancy permit
conditutes a warranty of compliance. If Building Code, or smilar deficiencies, are
subsequently encountered, that is taken as dmost conclusive evidence that the occupancy
permit was improperly issued.

The practice of issuing provisona occupancy permits is fraught with different
difficulties. Although the procedure varies widdy across the Province, they are amost
adways used in gtuations where the project is “substantialy complete” but the developer
has not fulfilled dl that was required. These unmet reguirements can vary from the
completion of landscaping to the provison of find letters of assurance. Regardless of the
circumstances, they endble a devedoper to collect its money from purchasers before
mesting its obligations. This has often resulted in the locd government being drawn into
disputes over the rectification of deficiencies or, worse dill, being hed responsble for
permitting the occupation of sub-standard, unsafe congtruction.
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WHEREAS section 694 (1) of the Local Government Act authorizes the *******x** for
the hedth, safety and protection of persons and property to regulate the construction,
dteration, repair, or demolition of buildings and structures by bylaw;

AND WHEREAS the Province of British Columbia has adopted a building code to
govern dandards in respect of the condruction, dteration, repar and demoalition of
buildings in municipdities and regiond didricts in the Province;

AND WHEREAS it is deemed necessary to provide for the adminigtration of the building
code;

NOW THEREFORE THE COUNCIL OF #****xx*%** in open meeting assembled,
enacts asfollows:

1. Title

1 This bylaw may be cited for al purposes as the “****x**xxkx gf *xkkkkxkrx
Building Bylaw NO, *****x*%

2. Definitions
2. In this bylaw:

The following words and terms have the meanings st out in Section 1.1.3.2 of the
British Columbia Building Code 1998: assembly occupancy, building, building
area, building height, business and personal services occupancy, care or
detention occupancy, constructor, coordinating registered professional,
designer, field review, high hazard industrial occupancy, industrial occupancy,
low hazard industrial occupancy, major occupancy, mercantile occupancy,
medium hazard industrial occupancy, occupancy, owner, registered
professional, and residential occupancy.

Building Code means the British Columbia Building Code 1998 as adopted by the
Minister pursuant to section 692 (1) of the Local Government Act, as amended or
re-enacted from time to time,

Building Official includes Building Ingpectors, Plan Checkers and Plumbing
Inspectors designated by the *****x***

Complex Building means
(@ dl buildings usefor major occupancies classified as

() assembly occupancies,
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31

3.2

(i) care or detention occupancies,
(i)  high hazard industrial occupancies, and
(b) dl buildings exceeding 600 square meters in building area or
exceeding three storeys in building height used for major occupancies
classfied as
() residential occupancies,
(i) business and personal services occupancies,
(iii)  mercantile occupancies,
(iv)  medium and low hazard industrial occupancies.
Health and safety aspects of the work means design and congtruction regulated
by Part 3, Part 4, and sections 9.4, 9.8, 9.9, 9.10, 9.12, 9.14, 9.15, 9.17, 9.18, 9.20,
9.21, 9.22,9.23, 9.24, 9.31, 9.32, and 9.34 of Part 9 of the Building Code.
Standard building means a building of three storeys or less in building height,
having a building area not exceeding 600 square meters and used for major
occupancies classfied as
@ residential occupancies,
(b) business and personal services occupancies,
(© mer cantile occupancies, or
(d) medium and low hazard industrial occupancies.
Structure means a condruction or portion thereof of any kind, whether fixed to,
supported by or sunk into land or water, but specificdly excludes landscaping,
fences, paving and retaining structures less than 1.5 metersin height.

Pur pose of Bylaw

The bylaw, shdl, notwithganding any other provison herein, be interpreted in
accordance with this section

This bylaw has been enacted for the purpose of regulating congruction within the
*rrxxkkkkkx in the genera public interest. The activities undertaken by or on
behaf of the *******x** pyrsuant to this bylaw are for the sole purpose of
providing a limited and interim spot checking function for reason of hedth, safety

HOU-2014-00042

Page 48



MIABC Building Bylaw Project 1
Core Bylaw Provisions

and the protection of persons and property. It is not contemplated nor intended,
nor does the purpose of this bylaw extend

321 to the protection of owners, owner/builders or constructors from
economic |oss,

3.2.2 to the assumption by the ********* or gny building official of any
reponsbility for ensuring the compliance by any owner, his or her
representatives or any employees, constructors or designers retained by
him or her, with the Building Code, the requirements of this bylaw or
other gpplicable enactments respecting safety;

3.2.3 to providing any person a warranty of desgn or workmanship with respect
to any building or structure for which a building permit or occupancy
permit isissued under this bylaw;

3.24 to providing a warranty or assurance that congtruction undertaken pursuant
to building permits issued by the ********* |5 free from latent, or any
defects.

4. Per mit Conditions

41 A pemit is required whenever work regulated under this bylaw is to be
undertaken.

4.2  Nether the issuance of a permit under this bylaw nor the acceptance or
review of plans, drawings or supporting documents, nor any ingpections
made by or on behaf of the ******x***x | in ay way relieve the
owner or his or her representatives from full and sole responshbility to
perform the work in grict accordance with this bylaw, the Building Code
and or other gpplicable enactments respecting safety.

43 It shdl be the full and sole respongbility of the owner (and where the
owner is acting through a representative, the representative) to carry out
the work in respect of which the permit was issued in compliance with the
Building Code and this bylaw or other applicable enactments respecting

ety

4.4  Nether the issuance of a permit under this bylaw nor the acceptance or
review of plans drawings or specifications or supporting documents, nor
any ingpections made by or on behdf of the ********** conditute in any
way a representation, warranty, assurance or statement that the Building
Code, this bylaw or other applicable enactments respecting safety have
been complied with.
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45  No person shdl rdy upon any permit as establishing compliance with this
bylav or assume or conclude that this bylaw has been administered or
enforced according to its terms. The person to whom the building permit is
issued and his or her representatives are responsble for making such
determination.

5. Scope and Exemptions

51 This bylaw gpplies to the design, condruction and occupancy of new
buildings and structures, and the dteration, recongruction, demolition,
removal, relocation and occupancy of exiging buildings and structures.

5.2  This bylaw does not gpply to buildings or structures exempted by Part 1
of the Building Code except as expresdy provided herein, nor to retaining
structures lessthan 1.5 metersin height.

6. Prohibitions

6.1 No person shdl commence or continue any congruction, ateration,
recongruction, demolition, remova, relocation or change the occupancy
of any building or structure, including excavation or other work related to
condruction unless a building official has issued a vdid and subsgting
permit for the work.

6.2  No person shdl occupy or use any building or structure unless a vdid ad
subsisting occupancy permit has been issued by a building official for the
building or structure, or contrary to the terms of any permit issued or any
notice given by abuilding official .

6.3 No peson shdl knowingly submit fdse or mideading information to a
building official in reation to any permit goplication or condruction
undertaken pursuant to this bylaw.

6.4 No peson shdl, unless authorized in writing by a building official,
reverse, dter, deface, cover, remove or in any way tamper with any notice,
permit or certificate posted upon or &ffixed to a building or structure
pursuant to this bylaw.

6.5 No peson shdl do any work tha is subgtantidly a variance with the
accepted design or plans of a building, structure or other works for which
a permit ras been issued, unless that variance has been accepted in writing
by abuilding official.

6.6 No person shal obgruct the entry of a building official or other
authorized officid of the ********** on property in the adminigtration of
this bylaw.
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7.

8.

Building Officials

7.1

7.2

7.3

Each building official may:
7.1.1 adminiger thisbylaw;

7.1.2 Kkeep records of permit applications, permits, notices and orders
issued, inspections and tests made, and shdl retain copies of dl
documents related to the adminigtration of this bylaw or microfilm
copies of such documents.

7.1.3 edablish, if requested to do so, whether the methods or types of
condruction and types of materids used in the condruction of a
building or structure for which a permit is sought under this bylaw
subgtantialy conform to the requirements of the Building Code.

A building official:

721 may enter any land, building, structure, or premises a any
reasonable time for the purpose of ascertaining that the terms of
this bylaw are being observed,

7.2.2 where any resdence is occupied, shdl obtain the consent of the
occupant or provide written notice to the occupant 24 hours in
advance of entry; and

7.2.3 ghdl cary proper credentids confirming his or her datus as a
building official .

A building official may order the correction of any work that is being or
has been done in contravention of this bylaw.

Applications

8.1

Every person shal gpply for and obtain:

8.1.1 a bulding permit before condructing, reparing or dtering a
building or structure;

8.1.2 amoving permit before moving abuilding or structure;
8.1.3 ademdlition permit before demolishing abuilding or structure;

8.1.4 a fireplace and chimney permit prior to the condruction of a
masonry fireplace or the ingdlation of a wood burning gppliance
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or chimney unless the works are encompassed by a vaid building
permit.

8.2  An goplicaion for a moving permit shal be made in the form atached as
Form “A” to this bylaw.

8.3  An goplication for a demalition permit shal be made in the form attached
asForm “C” to this bylaw.

84  An gpplication for a fireplace and chimney permit shdl be made in the
form attached as Form “E” to this bylaw.

85 All plans submitted with permit gpplications shdl bear the name and
address of the designer of the building or structure.

8.6  Each building or structure to be constructed an a Site requires a separate
building permit and shdl be assessed a separate building permit fee based
on the vdue of that building or structure as determined in accordance
with Schedule A to this bylaw.

0. Applications for Complex Buildings

9.1 An gplication for a building permit with respect to a complex building
gl;

9.1.1 be made in the form attached as Form G to this bylaw, sgned by
the owner, or a dgning officer if the owner is a corporaion, and
the coordinating registered professional;

9.1.2 be accompanied by the owner’s acknowledgment of responsbility
and undertekings made in the form atached as Form | to this
bylaw, sgned by the owner, or a Sgning officer if the owner is a
corporation;

9.1.3 incdude a copy of a title search made within 30 days of the date of
the gpplication;

9.14 a dte plan prepared by a British Columbia Land Surveyor
showing:

9.1.4.1the bearing and dimensions of the parcd taken from the
registered subdivison plan;

9.1.4.2 the lega description and civic address of the parcd;
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9.1.4.3the location and dimendons of al dautory rights of way,
easements and setback requirements,

9.1.4.4the location and dimensons of dl exising and proposed
buildings or structures on the parcdl;

9.1.4.5 sethacks to the natura boundary of any lake, swamp, pond
or watercourse where the *******x*x*'s |gnd use
regulations edablish  dting requirements  reated  to
flooding;

9.1.4.6the exiging and finished ground levels to an edablished
datum at or adjacent to the Ste and the geodetic eevation
of the undersde of the floor sysem of a building or
dructure where the *******x*x*'g |gnd use regulations
edablish gting requirements rdaed to minimum floor
eevation; and

9.1.4.7the locdion, dimenson and gradient of paking and
driveway access,

9.1.4.8 the building official may waive the requirements for a dte
plan, in whole or in part, where the permit is sought for the
repair or dteration of an exigting building or structure.

9.15 floor plans showing the dimensons and uses of dl aeass the
dimensons and height of crawl and roof spaces, the location, Sze
and swing of doors, the location, sze and opening of windows,
floor, wdl, and caling finishes plumbing fixtures dructurd
elements, and stair dimensions.

9.1.6 a cross section through the building or structure illugraing
foundations, drainage, ceiling heights and construction systems,

9.1.7 devations of dl sdes of the building or structure showing finish
details, roof dopes, windows, doors, and finished grade;

9.1.8 cross-sectiond detalls drawvn a an appropriate scale and a
aufficient locations to illusrate that the building or structure
subgtantialy conformsto the Building Code;

9.1.9 copies of goprovas required under any enactment relating to hedth
or sdfety, incuding, without limitation, sawage disposd permits,
highway access permits and Ministry of Hedlth approvd;
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9.1.10 a letter of assurance in the form of Schedule A as referred to in
section 2.6 of Part 2 of the Building Code, signed by the owner, or
a dgning officer of the owner if the owner is a corporation, and the
coordinating registered professional .

9.1.11 letters of assurance in the form of Schedules B-1 and B-2 as
referred to in section 2.6 of Pat 2 of the Building Code, each
ggned by such registered professionals as the building official or
Building Code may require to prepare the design for and conduct
field reviews of the congruction of the building or structure;

9.1.12 two sats of drawings a a suitable scde of the design prepared by
each registered professional and including the information st out
in sections 9.1.5 - 9.1.8 of this bylaw;

9.2 In addition to the requirements of section 9.1, the following may be
required by a building official to be submitted with a building permit
goplication for the condruction of a complex building where the
complexity of the proposed building or structure or dting circumstances
warrant:

9.2.1 dte savidng drawings incduding sufficdent detal of off-dte
sarvices to indicate locations a the property line, prepared and
seded by a registered professional, in accordance with the
*rkkxxk%*s ubdivison servicing bylaw.

9.2.2 a stion through the dte showing grades, buildings, structures,
parking areas and driveways,

9.2.3 any other information required by the building official or the
Building Code to edtablish subgtantid compliance with this bylaw,
the Building Code and other bylaws and enactments relating to the
building or structure.

10.  Applicationsfor standard buildings

10.1 An gpplication for a building permit with respect to a standard building
gl

10.1.1 be made in the form attached as Form “G” to this bylaw, signed by
the owner, or asigning officer if the owner isa corporation;

10.1.2 be accompanied by the owner’s acknowledgment of responsibility
and undertakings made in the form attached as Form “I” to this
bylaw, sgned by the owner, or a Sgning officer if the owner is a
corporation;
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10.1.3 indude a copy of a title search made within 30 days of the date of
the application;

10.1.4 a dte plan prepaed by a British Columbia Land Surveyor
showing:

10.1.4.1 the bearing and dimensions of the parcd taken from
the registered subdivison plan;

10.1.4.2 the legd description and civic address of the parcd;

10.1.4.3 the location and dimensons of dl datutory rights of
way, easements and setback requirements

10.1.4.4 the location and dimendons of dl exiging and
proposed buildings or structures on the parcd;

10.1.45 setbacks to the natura boundary of any lake,
swamp, pond or watercourse where the
*rrxxkxkkkr’s land use regulations establish dting
requirements related to flooding;

10.1.4.6 the exiging and finished ground leveds to an
established datum at or adjacent to the site and the
geodetic devation of the undersde of the floor
sysem of a building or structure where the
*rxxxkxxkd’s |land use regulaions establish gting
requirements relatled to minimum floor eevation;

and

10.1.4.7 the location, dimenson and gradient of parking and
driveway access,

10.1.4.8 the building official may wave the requirements

for a gte plan, in whole or in part, where the permit
is sought for the repair or dteration of an exising
building or structure.

10.1.5 floor plans showing the dimendons and uses of dl aess the
dimensons and height of crawl and roof spaces; the location, size
and swing of doors, the location, Sze and opening of windows,
floor, wdl, and caling finishes plumbing fixtures dructurd
eements, and dair dimensons.
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10.1.6 a cross section through the building or structure illugrating
foundations, drainage, calling heights and condruction systems,

10.1.7 devations of dl ddes of the building or structure showing finish
details, roof dopes, windows, doors, and finished grade;

10.1.8 cross-sectional details drawn a an appropriste scde and at
aufficient locations to illudrae that the building or structure
subgtantialy conformsto the Building Code;

10.1.9 copies of agpprovas required under any enactment relaing to hedth
or safety, including, without limitation, sewage digposd permits
highway access permits and Ministry of Hedlth approvdl;

10.1.10 a foundation design prepared by a registered professional in
accordance with section 4.2 of Pat 4 of the Building Code,
accompanied by letters of assurance in the form of Schedules B
1 and B2 as referred to in section 2.6 of Part 2 of the Building
Code, sgned by the registered professional;

10.1.11 the requirements of section 10.1.10 may be waived by a building
official in circumstances where the building official has required
a professond engineer’s report pursuant to section 699 (2) of the
Local Government Act the building pemit is issued in
accordance with sections 699 (5) and (6) of the Local
Government Act.

10.1.12 The requirements of section 10.1.10 may be waved by a
building official if documentation, prepared and seded by a
registered professional, is provided assuring tha the foundation
desgn subgantiadly complies with section 9.4.4 of Pat 9 the
Building Code and the foundation excavaion subgtantidly
complies with section 9.12 of Part 9 of the Building Code.

10.1.13 two sats of drawings a a suitable scde of the desgn including
the information set out in sections 10.1.5 — 10.1.8 and 10.1.10 of
this bylaw.

10.2 In addition to the requirements of section 10.1, the following may be
required by a building official to be submitted with a building permit
goplication for the congruction of a standard building where the project
involves two or more buildings, which in the aggregate totd more than
1000 square meters, or two or more buildings that will contain four or
more dwdling units, or otherwise where the complexity of the proposed
building or structure or sting circumstances warrant:
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11.

10.2.1 dte savicdng drawings, induding suffident detal of off-dte
sarvices to indicate locations a the property line, prepared and
seded by a registered professional, in accordance with the
*hkkxkkkk’ s ubdivison servicing bylaw.

10.2.2 a section through the dte showing grades, buildings, structures,
parking areas and driveways,

10.2.3 aroof plan and roof height calculations;

10.2.4 dructurd, €eectrical, mechanica or fire suppresson drawings
prepared and sealed by aregistered professional ;

10.2.5 letters of assurance in the form of Schedules B-1 and B-2 as
referred to in section 2.6 of Part 2 of the Building Code, sgned by
the registered professional ;

10.2.6 any other information required by the building official or the
Building Code to establish subgtantid compliance with this bylaw,
the Building Code and other bylaws and enactments relaing to the
building or structure.

Professional Plan Certification

111  The letters of assurance in the form of Schedules B1 and B2 referred in
section 2.6 of Pat 2 of the Building Code and provided pursuant to
sections 9.1.11, 10.1.10, 10.2.5, and 15.1 of this bylaw are relied upon by
the ***x***** and its building officials as cetification that the desgn
and plans to which the letters of assurance reate comply with the Building
Code and other gpplicable enactments relating to safety.

11.2 A building permit issued for the congruction of a complex building, or for
a standard building for which a building official required professond
design pursuant to section 10.24 and letters of assurance pursuant to
section 10.2.5 of thisbylaw shal be in the form of Form G to this bylaw.

11.3 A hbuilding permit issued pursuat to section 11.2 of this bylav shdl
include a notice to the owner tha the building permit is issued in reliance
upon the certification of the registered professionals that the desgn and
plans submitted in support of the application for the building permit
comply with the Building Code and other applicable enactments relating
to safety.

11.4 When a building permit is issued in accordance with section 11.2 of this
bylaw the permit fee shdl be reduced by 5% of the fees payable pursuant
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to Schedule A to this bylaw, up to a maximum reduction of $500.00 (five
hundred dallars).

12. Feesand Charges

121 In addition to applicable fees and charges required under other bylaws, a
permit fee, caculated in accordance with Schedule A to this bylaw, shal
be pad in full prior issuance of any permit under this bylaw.

12.2 An goplicaion made for a building permit shdl be accompanied by the
appropriate plantprocessing fee as st out in Schedule A to this bylaw.

12.2.1 The planprocessing fee is non-refundable and shdl be credited
againg the building permit fee when the permit isissued.

12.2.2 An gpplication shdl be cancdled and the plan-processng fee
forfeited if the building permit has not been issued and the permit
fee pad within 180 days of the date of written notification to the
owner that the permit isready to be issued.

12.2.3 When an application is cancelled the plans and rdlated documents
submitted with the gpplication may be destroyed.

12.3 The owner may obtain a refund of the permit fees set out in Schedule A to
this bylav when a permit is surrendered and cancelled before any
congtruction begins, provided:

12.31. the refund shdl not include the plan processng fee pad pursuant
to section 12.2 of this bylaw; and

12.32. no refund shadl be made where condruction has begun or an
ingpection has been made.

124 Where, due to norrcompliance with this bylaw, more than two inspections
ae necessty when one ingpection is normaly required, for each
ingpection after the second ingpection, a re-ingpection charge as set out in
Schedule A to this bylaw shdl be pad prior to additiona inspections
being performed.

125 For a required permit inspection requested to be done after the hours
during which the offices of ********** gre normaly open, an ingpection
charge shdl be payable based on the time actudly spent in meking such
ingpection, including travel time, as set out in Schedule A to this bylaw.

12.6 An ingpection charge, as st out in Schedule A to this bylaw, shdl be
payable in advance for a voluntary ingpection to establish compliance of
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or to obtain a report on the datus of an exiging building or structure for
which a permit is sought under this bylaw.

13. Building Permits
13.1  When:

13.1.1 a completed application including dl required supporting
documentation has been submitted;

13.1.2 the proposed work set out in the gpplication subgtantialy conforms
with the Building Code, this bylaw and dl other gpplicable bylaws
and enactments;

13.1.3 the owner or his or her representative has paid al applicable fees
Set out in section 12.1 of this bylaw;

13.1.4 the owner or his or her representative has paid dl charges and met
al requirements imposed by any other enactment or bylaw;

13.1.5 no enactment, covenant, agreement, or regulaion in favour or, or
regulation of, ********** g thorizes the permit to be withheld;

13.1.6 the owner has retained a professonal engineer or geoscientist if
required by the provisions of the Engineers and Geoscientists Act;

13.1.7 the owner has retained an architect if required by the provisons of
the Architects Act;

abuilding official shdl issue the permit for which the gpplication is made,
13.2 When the application is in respect of a building that incudes, or will
include, a residential occupancy, the building permit must not be issued
unless the owner provides evidence pursuant to section 30 (1) of the
Homeowner Protection Act that the proposed building:
13.2.1 iscovered by home warranty insurance, and
13.2.1 theconstructor isalicensed resdentia builder.
13.3 Section 13.2 of this bylaw does not apply if the owner is not required to be
licensed and to obtain home warranty insurance in accordance with
sections 20 (1) or 30 (1) of the Homeowner Protection Act.

134 Every permit is issued upon the condition that the permit shdl expire and
the rights of the owner under the permit shdl terminate if:
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13.4.1 the work authorized by the permit is not commenced within 12
months from the date of issuance of the permit; or

13.4.2 work isdiscontinued for a period of 12 months.

13.5 A building official may extend the period of time set out under sections
13.4.1 and 13.4.2 where construction has not been commenced or where
condruction has been discontinued due to adverse weather, drikes,
materid or labour shortages, or smilar hardship beyond the owner’s
control.

13.6 A building official may issue an excaveion permit in the form of Form
“K” to this bylaw prior to the issuance of abuilding permit.

13.7 A building official may issue a building permit for a portion of a building
or structure before the design, plans and specifications for the entire
building or structure have been accepted, provided sufficient information
has been provided to the ********* to demonstrate to the building
official that the portion authorized to be condructed subgtantialy
complies with this and other applicadble bylavs and the permit fee
goplicable to that portion of the building or structure has been paid. The
issuance of the permit notwithstanding, the requirements of this bylaw
apply to the remainder of the building or structure as if the permit for the
portion of the building or structure had not been issued.

13.8 When a dte has been excavated under an excavation permit issued
pursuant to section 13.6 of this bylaw and a building permit is not
subsequently issued or a subssing building permit has expired in
accordance with the requirements of section 134, but without the
congdruction of the building or structure for which the building permit
was issued having commenced, the owner dhdl fill in the excavation to
restore the origind gradients of the ste within 60 days of being served
notice by the ********* {g do s0.

14 Disclaimer of Warranty or Representation

14.1 Nether the issuance of a permit under this bylaw, the review and
acceptance of the design, drawings, plans or specifications, nor inspections
made by a building official, shal conditute a representation or warranty
that the Building Code or the bylaw have been complied with or the
building or structure meets any sandard of materids or workmanship,
and no person shdl rely on any of those acts as establishing compliance
with the Building Code or this bylaw or any standard of congtruction.
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15 Professional Design and Field Review

151 When a building official condgders that the dte conditions, sze or
complexity of a development or an aspect of a development warrant, he or
she may require a registered professional provide desgn and plan
certification and field review by means of letters of assurance in the form
of Schedules B1, B-2 and GB referred to in section 2.6 of Part 2 of the
Building Code.

15.2 Prior to the issuance of an occupancy permit for a complex building, or
standard building in circumstances where letters of assurance have been
required in accordance with sections 10.1.10, 10.2.5 or 15.1 of this bylaw,
the owner shdl provide the *******xx* wjth |etters of assurance in the
form of Schedules GA or G-B, as is appropriate, referred to in section 2.6
of Part 2 of the Building Code.

153 When a registered professional provides letters of assurance in
accordance with sections 9.1.11, 10.1.10, 10.2.5, 15.1 or 152 of this
bylaw, he or she shdl dso provide proof of professona liability insurance
to the building official intheform of Form “L” to this bylaw.

16 Responsibilities of the Owner

16.1 Every owner shdl ensure that dl condruction complies with the Building
Code, this bylaw and other applicable enactments respecting safety.

16.2 Every owner to whom a permit is issued shdl be respongble for the cost
of repar of any damage to municipd works that occurs in the course of
the work authorized by the permit.

16.3 Every owner to whom apermit isissued shdl, during congtruction:

16.3.1 post and mantan the permit in a conspicuous place on the
property in respect of which the permit was issued;

16.3.2 keep a copy of the accepted designs, plans and specifications on
the property; and

16.3.3 pogt the civic address on the property in a location visble from any
adjoining streets.

17 Inspections
171 When a registered professional provides letters of assurance in

accordance with sections 9.1.11, 10.1.10, 10.25, 15.1 or 152 of this
bylaw, the ****xx**** wj|| rely solely on field reviews undertaken by the
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registered professional and the letters of assurance submitted pursuant to
section 15.2 of this bylaw as assurance that the congruction substantialy
conforms to the desgn and tha the condruction subgtantidly complies
with the Building Code, this bylaw and other applicable enactments

respecting safety.

17.2 Notwithstanding section 17.1 of this bylaw, a building official may attend
the dte from time to time during the course of condruction to ascertan
that the field reviews are taking place and to monitor the field reviews
undertaken by the registered professionals

17.3 A building official may attend periodicaly at the dte of the congtruction
of standard buildings or structures to ascertain whether the health and
safety aspects of the work ae being caried out in substantid
conformance with the those portions of the Building Code, this bylaw and
any other gpplicable enactment concerning safety.

17.4 The owner or his or her representative shdl give a least 24 hours notice to
the ********* \when requesting an ingpection and dhdl obtan an
ingpection and receive an building official’s acceptance of the following
aspects of the work prior to conceding it:

17.4.1 inddlaion of perimeter drain tiles and dampproofing, prior to
backfilling;
17.4.2 the preparaion of ground, including ground cover, when required,

prior to the placing of a concrete dab;

17.4.3 rough in of factory built chimneys and fireplaces and solid fud
burning appliances;

17.4.4 theframing and shegthing;
17.4.5 insulation and vapour barrier;

17.4.6 when the building or structure is substantidly complete and ready
for occupancy, but before occupancy takes place of the whole or
part of the building or structure.

175 No aspect of the work referred in section 17.4 of this bylaw shdl be
conceded until abuilding official has accepted it in writing.

17.6 The requirements of section 17.4 of this bylaw do not apply to any aspect
of the work tha is the subject of a registered professional’s letter of
assurance provided in accordance with sections 9.1.11, 10.1.10, 10.2.5,
15.1 or 15.2 of this bylaw.
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18 Occupancy Permits

18.1 No person shdl occupy a building or structure or part of a building or
structure until an occupancy permit has been issued in the form of Form
“M” to this bylaw.

18.2  Anoccupancy permit shall not been issued unless.

18.2.1 dl letters of assurance have been submitted when required in
accordance with sections 9.1.11, 10.1.10, 10.2.5, 15.1 and 15.2 of
this bylaw.

18.2.2 dl aspects of the work requiring inspection and acceptance
pursuant to section 17.4 of this bylaw have both been inspected
and accepted or te ingpections and acceptance are not required in
accordance with section 17.5 of this bylaw.

18.3 A building official may issue an occupancy permit for part of a building
or structure when the part of the building or structure is sdf-contained,
provided with essentid services and the requirements set out in section
18.2 of this bylaw have been met with repect to it.

19 Retaining Structures

19.1 A registered professional shdl undertake the design and conduct field
reviews of the condruction of a retaining dructure greater than 1.5 meters
in height. Seded copies of the desgn plan and field review reports
prepared by the registered professional for dl retaining structures greater
than 1.5 meters in height shal be submitted to a building official prior to
acceptance of the works.

20 Permits
20.1 A moving parmit shdl be in the form of Form “B” to this bylaw.
20.2 A demdlition permit shal bein the form of Form “D” to this bylaw.

20.3 A fireplace and chimney permit shdl be in the form of Form “F’ to this
bylaw.

20.4 A building permit shdl be in the form of Form “J’ to this bylaw, unless it
is required to be in Form “G” in accordance with section 11.2 of this
bylaw.
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21 Penaltiesand Enfor cement

21.1 Evey peson who contravenes any provison of this bylav commits an
offense punishable on summary conviction and shdl be ligble to a fine of
not more than $10,000.00 (Ten Thousand Dollars) or to imprisonment for
not more than Sx months.

21.2 Evey person who fals to comply with any order or notice issued by a
building official, or who dalows a violation of this bylaw to continue,
contravenes this bylaw.

21.3 A building official may order the cessation of any work that is proceeding
in contravention of the Building Code or this bylaw by postiing a Stop
Work natice in the form of Form “N” to this bylaw.

21.4 The owner of property on which a Stop Work notice has been posted, and
every other person, shal cease dl condruction work immediaidy and
ghdl not do any work until dl applicable provisons of this bylaw have
been subgsantidly complied with ad the Stop Work notice has been
rescinded in writing by abuilding official .

215 Where a person occupies a building or structure or part of a building or
structure in contravention of section 6.4 of this bylaw a building official
may post a Do Not Occupy natice in the form of Form “O” to this bylaw
on the affected part of the building or structure.

21.6 The owner of property on which a Do Not Occupy notice has been posted,
and every person, shall cease occupancy of the building or structure
immediatdly and shdl refrain from further occupancy until al goplicable
provisons of the Building Code and this bylav have been subgtantialy
complied with and the Do Not Occupy notice has been rescinded in
writing by abuilding official .

21.7 Every person who commences work requiring a building permit without
firsd obtaning such a permit shdl, if a Stop Work notice is issued and
remains outstanding for 30 days, pay an additiona charge equa to 25% of
the building permit fee prior to obtaining the required building permit.

22 Severability

22.1 The provisons of this bylawv are severable and the invdidity of any part of
this bylaw shdl not affect the vaidity of the remainder of this bylaw.
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23 Formsand Schedules

231 Forms “A” through “O” and Schedule “A” atached to this Bylaw form a
part of this bylaw.
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The draft Building Bylaw Project Report was widely circulated. It was important to take
as many perspectives as we could into account in the preparation of the find draft of the
Core Bylaw Provisions. Comments were Solicited from dl MIABC members as well as
professond bodies and government agencies involved in dl aspect of condruction
regulation. We received gpproximatey twenty responses, which varied in detal from a
few paragraphs to subgtantid briefs. We dtached consderable weight to these
obsarvations and gave serious consderation to each of the points raised. Each submission
was reviewed and a detailed response was provided to its author.

Many of the submissons addressed smilar issues and it is not practical to set out al of
the matters raised and consdered for the preparation of the find report. What follows, in
summary form, is a cross section of the comments received dong with our assessments of
them.

General Comments
Can a singular Building Bylaw apply equally to all areas of the province?

No, one uniform bylaw cannot be expected to work in every municipality. Geographic
congderations are but one of many reasons for this. The same bylav may not be suitable
for two adjoining municipdities in any given area of the province. This is because a good
building bylav conditutes the legidative implementation of a variety of policy decisons
made by loca governments. These decisons are reached based on the baancing of
economic, resource and political factors that only the locd government has a right to
weigh.

The purpose of the Building Bylaw Project is not to direct locd governments in the
making of policy decisons. The Project’'s god is to identify the factors that have to be
condgdered in setting building regulation policies. The Core Bylaw Provisons are drafted
in contemplation of the adoption of specific policies. If these policies are not suitable in a
given municipdity, then the local government would not adopt them and the related Core
Bylaw Provisons would not be gpplicable.

The point we emphasize is that should a loca government decide not to adopt one or
more of the policies contemplated by the Core Bylaw Provisons, it will be accepting an
increased risk of lidbility. In the case of some polices the increased risk will be
subgtantia. The question for the local government to determine is whether the good it
seeks to accomplish by adopting its policies is sufficient to outweigh the price it will pay
inligbility daims.

The effect of the Core Bylaw Provisions is to erode the nature of the building inspection
function to a point where the service delivery is inadequate. To rely entirely on
professionals does not do the public a service, as there are numerous issues with most
developments that are missed or detailed incorrectly.
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The intent of the Core Bylaw Providons is to edablish municipd building regulatory
services on an even bass throughout the Province, working within the legidative scheme
and regulatory regime asit currently exigts.

The Building Code, Engineers and Geoscientists Act and Architects Act mandate the
essentid role played by registered professionals, not the Core Bylaw Provisons. Section
17.1 authorizes municipd building officials to atend any number of times a the
congruction of Pat 3 buildings to ascertain that field reviews are taking place and to
monitor the field reviewsundertaken by registered professionals

As far as complex buildings are concerned, the Building Code requires that registered
professionals prepare the design and undertake field reviews The field reviews must be
aufficient “to ascertain whether the work subgtantidly complies in al materid respects’
with the design. The Core Bylaw Provisons assume hat a policy decison has been made
to accept this as an adequate standard of review.

We are not clear of the basis for the concern about qudity. It may be due to a perception
tha it is in the designer’'s interest to overlook Building Code deficencies in
implementation of his desgn. Alternatively, it may be the result of a concen that the
registered professional would be inclined to accept substandard work in order to ease the
regulatory acceptance of his client’s project. In either case, the registered professional
would be in breach of his professona obligations and subject to discipline by the
appropriate regulating authority.

In terms of the former concern, the fact is the Building Code requires the designer to
undertake the field reviews In fact, section A-2.6 states:

It is unreasonable to expect the field reviewer to take on the responsibility
for Code compliance of the design done by others.

The Building Code is based on the assumption that registered professionals will conduct
themsdves in keeping with therr professond obligations If this is not percaved as a
sound assumption, then there is a mgor trust issue in the congtruction industry. We are
not in a postion to determine whether that is so, nor are we able to assess the magnitude
of such an issue if it exiss The legidaure has determined, however, that the
responghility for ensuring that professond dandards ae met is soldy within the
jurisdiction of the professond associations. It is not the place of locd governments to
usurp this function. Obvioudy, if building officials in the course of monitoring the
process, encounter evidence of registered professionals breaching ther professond
dandards they should take the necessary steps to have the matter dedt with by the
appropriate bodies.

The Core Bylaw Provisons assume that the locd government has made the policy
decison not to conduct ingpections where congruction is subject to field reviews
undertaken by registered professionals This issue must be squardly addressed at the time
the bylaw is adopted. Obvioudy, esch locd government is free to choose whether to
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adopt this policy. Should it decide not to do so, it must acknowledge the fact that it is
accepting a very high ligbility risk a the cos of questionable benefits to the ultimate
owners and resdents of the building.

The intent of the Core Bylaw Provisions is to shift responsibility for liability away from
the local authority and place it primarily on the owner and registered professional .

This is correct, dthough we would aso add the constructor. Those paties are
regponsble for compliance with regulatory requirements. They should be primarily
respongbleif they do nat fulfill their obligations.

The Building Code already requires compliance with the Code on the part of owner and
builder. It should, therefore, be only necessary to implement a monitoring system that
ensures the owner/builder meets his obligations under the Code.

We certanly take no issue with this statement; in fact, we think it aptly describes the goa
of the process we are undertaking.

How far can a municipality take the “ economic reasons’ policy as a defence for not
inspecting?

There is no limit, as long as it is a genuine policy decison the courts will not look behind
it. Even if a locd government has been able to afford ingpections for many years it
remains open to the council to decide they would like to put those economic resources to
use elsewhere. Thereisno legd impediment to this.

Isit better to state a building official “ shall enforce” or “ may enforce” the provisions of
the bylaw?

We are firmly of the view that “may enforce’ is the better term to use. There are two
primary reasons for this. Firs, we have seen a number of examples where clamants and
courts have interpreted the “shdl enforce® phrase to mean tha lidbility follows every
time a Building Code violation is encountered. It has the effect of turning the building
regulator into a building warantor. It sets a dandard that is impossble to achieve.
Secondly, the permissve “may enforcg’ is a more accurate reflection of a locd
government's bylaw enforcement responshility. A substantid body of law has been
developed on this subject. It is clear that there is no duty on a municipdity to enforce the
teems of its bylawvs in any given circumgtance. The courts have long held that this a
discretionary matter. As long as such decisons are not made in bad fath or for an
improper purpose, a court will not impose liability for the failure to enforce a bylaw.

Isthere not a duty of care once a permit isissued?
Clearly there is. This puts a building official in a difficult gpot when a permit is issued

and no ingpections are requested. If it later develops that the construction proceeded, then
the duty to take steps arises. How this duty can be met will depend on the circumstances.
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Kamloops v. Nielsen, Manolakos, Ingles and Cumiford are dl cases where the courts held
the municipdity liable because it did not ded with the Stuation properly.

While | understand the potential liability associated with the *authority having
jurisdiction” designation, there are instances where the building official will require the
decision-making powers granted by the Code to the AHJ. Perhaps a definition could be
devel oped to give those powers to a building official, without the attendant liability.

This is an important point. The draft Core Bylav Provisons atempt to ded with it by
granting the Building Official the authority outlined in section 7.1.3.

The specific language of forms and schedules is crucial and should be uniform across the
province.

There is congderable merit to this point, but the drafting of forms and schedules is
beyond the scope of our retainer.

It would be preferable to refer to the current Building Code enacted by the Province.
This would avoid confusion when the Building Code is changed or the document names
are changed.

It would certainly be more convenient if this practice were employed because it would
mean that building bylawvs would not have to be amended when a new Building Code
comes into force. There are drawbacks to this practice as well. A building bylav must be
desgned to work with the Building Code, as it must work with other bylaws. We
condder that there is a grester risk of mischief if one piece of legidation is left
unchanged when other, interdependent legidation is amended. This is particulaly so in a
complex area like building regulation. Our concern on this point is heightened by the fact
that the next anticipated Building Code is expected to introduce a number of fundamenta
changes. If that occurs, loca governments ought to re-examine ther building regulatory
policies and amend their bylaws as they seefit.

Are we able to exempt certain types of construction although the Building Code does not
exempt them?

Yes, a municipdity can exempt whatever it wants from the operation of its bylaw. Of
course, this does not mean that the Building Code ill will not apply to the congruction
in question. It means the adminigration of the bylav will not touch the exempt
congtruction.

Thereis no section regarding Climatic Data, isthis an intentional omission?

Yes. Climatic data is set out in some detall in Pat C of the Building Code and most
bylawvs do not contain their own climatic data Accordingly, we did not fed it was a
necessary core provison. If there is some reason that the Part C data is inadequate for a
municipdity’s purpose, then it can be augmented in the bylaw.
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Include a section on “Moving and Demolition” outlining responsibilities, requirements
and procedure.

Although this is an important aspect of a building bylaw, we did not touch on it because
the manner with which municipdities ded with it varies condderably across the
province. Consequently, we did not fed that it came within the scope of the “core bylaw
provisons’ we were retained to draft.

Most building bylaws have separate provisons for plumbing permits. There is no
mention anywhere in the model bylaw concerning the need for or issuance of plumbing
permits.

Although it is common for building bylavs to ded with plumbing permits, it is not
universdly included. Hence, we did not deem it a matter to be dedt with in the Core
Bylaw Provisons.

The Core Bylaw Provisions do not provide an avenue to require Letters of Assurance.

Section 10.2.5 authorizes the building official to require Letters of Assurance certifying
the design. Section 15.2 requires Letters of Assurance covering field reviews It is
recognized that this latter requirement is vulnerable to a court chalenge. Nonethdess, the
section was included because it was fet sufficient authority is probably contaned in
section 694 (1) (e). More importantly, section 15.2 was felt to be necessary to protect the
public and implement the policy behind the bylaw.

The Core Bylaw Provisions do not deal in detail with the regulation of retaining walls,
demolitions, excavations and moving.

This is true. The Core Bylaw Provisons are not intended to be a modd building bylaw.
The purpose of the Building Bylaw Project is not to direct locd governments in the
making of policy decisons. The Project’s god is to identify the factors that have to be
conddered in setting building regulation policies. The Core Bylaw Provisons are drafted
in contemplation of the adoption of specific policies. If these policies are not suitable in a
given municipdity, then the loca government will not adopt them and the rdaed Core
Bylaw Provisons would not be gpplicable.

The point we emphasize is tha should a loca government decide not to adopt one or
more of the policies contemplated by the Core Bylaw Provisons, it will be accepting an
incressed risk of ligddility. In the case of some policies, the increased risk will be
subgtantia. The question for the loca government to determine is whether the good it
seeks to accomplish by adopting its policies is sufficient to outweigh the price it will pay
in ligbility dams

In the context of the Project, we did not fed it was appropriate to spell out the details of
andllay matters that were unrdlated to the overdl risk management exercise underway.
For this reason we fdt it best to leave the detals of such things as retaining wal
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regulation, change of occupancy and plumbing inspections to be developed by individud
locd governments.

Section 2

The definition in the Core Bylaw Provisions of “ Health and Safety aspects of the work”
appears to be at the same time, too restrictive and too broad.

This is a far comment. The best solution is for each locd government to develop a
definition that is compatible with its policies The limitation of municipd approvas to
hedth and safety aspects is a criticdly important aspect of Core Bylaw Provisons. The
Court relied on this digtinction in the Cumiford case to limit the municipdity’s ligbility. If
it were otherwise, the municipdity would have been responsble for dl Building Code
deficiencies, and thus placed in the position of awarrantor.

The Core Bylaw Provisons darify the Cumiford limitation by specifying which Building
Code provisons the regulatory process addresses. Individua loca governments will have
to decide, as a policy matter, whether they wish to adopt al of the provisons identified in
the Core Bylaw Provisons. They may added to or subtract from them. The key is that
they are identified.

“ Safety” encompasses a wide range of requirements that exceed the definitions of the
bylaw.

The safety issues to be covered by inspections are matters of policy to be set by each
local government based on its own vaues and resources.

Defining buildings as “ professionally serviced” and “ not professionally serviced” would
simplify the bylaw. The Building Code Part 3/Part 9 distinction should be avoided for a
number of reasons.

This is quite true. Unfortunatdy, the problem lies with the Building Code, which does
not work wel with other legidaion making up the regulaiory environment. The Building
Code dipulates when Letters of Assurance can be required, and sets out their form. The
Engineers and Geoscientists Act and Architects Act both contain provisons requiring the
retention of registered professionals in certain circumstances. Neither Act contemplates
Letters of Assurance. In addition, the Local Government Act provides municipdities
jurigdiction to require the retention of architects and professond engineers in some
circumgtances, it permits municipdities to rey on professond desgns and it endbles
them to require “cetificaion” in cetan indances. The form of cetification is not
Specified.

The Core Bylaw Provisons ded with these overlapping and somewhat contradictory
datutory requirements in a number of ways. The god is to standardize the assurances
required of registered professionals to the form of the Letters of Assurance appended to
the Building Code. The result is more complex than we would like, but as a subordinate
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piece of legidation a building bylav is compelled to accommodae the competing
requirements of superior legidation as best it can.

Section 5

Can a local government exempt more than is noted in section 5 of the Core Bylaw
Provisions?

Yes, thisisapolicy decision that each loca government is free to make.
Sections 5, 6 and 8 appear to duplicate the Building Code.

These sections are necessary to confer the loca government’s jurisdiction on its building
offidds.

Section 6.1 — What if the municipality wanted to conduct an excavation inspection prior
toissuing a permit?

There ae two issues rased by this concern. The fird is a dedgre to identify soils
conditions before issuing the permit, because the ingpection may disclose a need to attach
conditions to the permit itsdf. This would only be a concern with respect to Pat 9
buildings, snce Pat 3 buildings mugst have ther foundations desgned and condructed in
accordance with Part 4. The Core Bylaw Provisons do not provide for this Stuation
aigng with respect to Pat 9 buildings because they anticipate that the foundation
conditions will be governed by Pat 4 of the Building Code, section 699 of the Local
Government Act or a regisered professonds cetificate provided in accordance with
section 10.1.10.2 of the Core Bylaw Provisions.

The other point to congder is how much activity a municipdity wants to permit on a dte
without a permit. The Core Bylaw Provisions obvioudy anticipate that regulation will
commence a avery early phase.

Section 8
Should there not be a catchall phrase for any other required permit?

This could be consdered if the required permits are referred to as a group on other parts
of the bylaw. The purpose of section 8 is to set out the permits required by the bylaw, so
it is necessary to list them there. Of course, this presupposes that the municipdity has
decided to require each of the permits referred to. The permits listed are quite common,
but there is nothing to prevent a municipdity from requiring more or less permits than
anticipated by the Core Bylaw Provisions.

Section 9

The information to be submitted with permit applicationsis too detailed.
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The Core Bylaw Provisons were adgpted from severd building bylaws. We do not
consder the requirements to be an integral part of the bylaw. They should be consdered
and adapted to suit the requirements of each municipality.

There does not appear to be any requirement in the model bylaw for the owner to state
the intended use or uses of the building or to state the value of the work. This should
probably be added.

This is usudly dedt with on the gpplication and building permit. Our intention is tha this
should remain the case.

There are practical problems posed by requiring the owner to sign the applications in
person. Would it be sufficient for one of the owners, rather than all, or a lawful agent
such as a solicitor to make the application?

Yes, we anticipated that the details of this would be dedt with a the time the forms are
drafted.

With automation of the building permit application process, it is no longer necessary to
sign a building permit application. Is it sufficient that the owner signs for the permit at
issuance, and at the same time compl ete the acknowledgements noted in sections 9 and
10 of the Core Bylaw Provisions?

Y es, that should be enough.

Include a schedule to be distributed to owners, which outlines their responsibilities and
clarifiesthe role and responsibilities of the local authority.

We intended Form “I” would to serve this function. The scope of our retainer does not
extend to the preparation of the Forms that would accompany and form part of a full
bylav. These often required condderation of policies and conditions that are very
specific to each municipdlity.

Section 10

The Core Bylaw Provisions call for detailed designs, which are clearly unattainable in
theregion.

If this were the case, then the policy underlying the design requirements of the Core
Bylaw Provisons would not be suitable for the loca government. It would be a very poor
regulatory scheme that sets requirements that were unatainable. Neverthdess, the
provisons of the Building Code must be adhered to. Care should be taken not to accept
work and designs that are clearly deficient. If there were no dternative, then it would
seem that the best policy would be one of very low level regulation, and the gpplicable
bylaw should reflect this.
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The lack of engineers in the area makes the foundation design requirements impractical
in our municipality.

This is a legitimae concern that has led to consderable discusson. Obvioudy, if the
policy behind the bylaw requirement cannot be implemented it should not be adopted.

That 4ill leaves the problem of establishing foundation adequacy. The Building Code
places the respongibility for this squardly on the owner. Despite the fact that the expertise
may not be avalable to shift this responghility to a professond engineer, it does not
follow that it should be shifted to the municipdity. In the firg place, there is nothing in
the Building Code or the Local Government Act that requires the municipdity to “sep
into the breach”. Secondly, before the municipdity decides to act, it had better satisfy
itsdlf that the Steps it proposes to take would be effective,

We think that the hundreds of dams arisng from the falures of foundations that were
approved by building officials is sark evidence tha requiring municipa approva of
foundations is an ineffective regulatory practicee These cams span the province and
involve al levels of expertise and experience on the part of building officials The fact
that any given building official or municipdity has very few cdams is not particularly
persuasive since these claims often arise decades after the ingpection was approved.

Therefore, in our view, if it is not redidic to require a professond engineer to
investigate the foundation conditions, the best practice would be to adopt a policy of not

ingoecting them a dll.

An architect may design the development, but refuse to provide Letters of Assurance
regarding conformance to the Building Code.

This is a condraint imposed by the Building Code, which only contemplates the
provision of Letters of Assurance for complex buildings. An attempt to require Letters of
Assurance in other dtuations could be chalenged because section 692 (3) renders a
building bylaw of no force and effect insofar as it is “inconagent” with the Building
Code. Section 695 authorizes a locd government to require “certification” of designs in
certan circumstances. Section 694 (1) (e) authorizes the setting of conditions governing
the issuing of permits and inspection of work. Given these two provisons, a locd
government is on solid ground if it requires the “certification” of a desgn to be in the
form of a Letter of Assurance. It is far less certain that a local government can require a
Letter of Assurance regarding field reviews of the work.

Some municipdities require some field reviews by registered professionals of the
congruction of standard buildings, but we are not aware of any case where the right to
impose this requirement has been considered by a court.

What is the reason section 10.2 involves registered professionals where two or more
buildings are involved?
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This section is a response to a concern expressed by a number of locd governments
arisng from projects thet, while large and complex, fal within the drict definition of part
9 buildings. It draws upon the authority conferred by section 695 of the Local
Government Act to provide the building official with the discretion to require
professona design.

Section 10.2 is unnecessary becauseit is covered by part 2 of the Building Code.

This section is required to implement the jurisdiction conferred by section 695 of the
Local Government Act.

Isthe imposition of Part 4 requirements on Part 9 foundations enfor ceable?

Although it could be chdlenged, we doubt a court would overturn it. The City of
Richmond has adopted this requirement for many years with respect to congruction in
specified areas. Courts have reviewed it and commented favourably about it on two
separate occasions (in the Dha and Parsons cases).

It may be a waste of money for a building official to require a geotechnical survey on all
property; it may be better to leave this to his discretion.

The case of “obvious’ foundation conditions can be addressed in a number of ways.
Section 10.1.10.2 of the Core Bylaw Provisions permits the walving of the requirement to
comply with either Part 4 of the Building Code or section 699 of the Local Government
Act, where documentation is provided by a registered professional. This condition should
not be expensve to meet if the Stuation were clear-cut. If a registered professional is not
willing to give assurances that a foundation and excavaion complies with sections 9.4.4
and 9.12 of the Building Code without a detailed investigation in such a case, then why
should abuilding official be prepared to do so?

Another option is to undertake a geotechnica assessment of the municipality. This could
identify aess were foundations can be safedy condructed without  engineering
assessment, and “red flag” areas where engineering assessment is required.

Section 10.1.10 requires every simple building to have the foundation or soils engineered
prior to issuance of a permit. Thisis a serious cost implication that will affect the owner.
This may encourage people to build outside regulated areas.

The concern addressed by the Core Bylaw Provisons is to establish a regulatory scheme
that effectivdly addresses the design and condruction of foundations of standard
buildings. Cogt implications to owners, while a factor to be consdered, ought not to
dictate the adoption of an ineffective sysem that has proven to have dramatic cost
implications to locd government. The Core Bylaw Provisons anticipate that the
foundation conditions will be governed by Part 4 of the Building Code, section 699 of the
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Local Government Act or a registered professional’s assurance provided in accordance
with section 10.1.10.2 of the Core Bylaw Provisions.

Section 11

The concept of placing reliance on professionals is consistent with the requirements of
the Building Code, the intent of the Letters of Assurance and the Engineers and
Geoscientists Act and the Architects Act. There is, however, a need for an appropriate
review process as currently the municipal staff does this review.

Section 11 implements the procedures equired to give effect to section 290 of the Local
Government Act. It does not contemplate that there will be any reduction in municipd
plan review services.

| have difficulty with total reliance for compliance with the Building Code on the
owner’s registered professionals The Building Code is subject to a great deal of
interpretation and application. Only local government officials can provide a
disinterested third party review of the building plans. A registered professional paid by
an owner may be biased in favour of interpreting a code requirement in a manner that
suits the owner. It is recommended that building officials continue to complete plans
examinations for Building Code compliance for all permit applications, but be reliant of
the protection afforded under section 290 of the Local Government Act.

Section 11.1 of the Core Bylaw Provisons does not mean tha the loca government will
not conduct any desgn review. The section's wording smply tracks the wording of
section 290 (1) (b) of the Local Government Act. Moreover, the authority provided by
sections 9.2.3 and 10.2.6 of the Core Bylaw Provisons grant the building official the
discretion to require whatever additiond desgn information he deems appropriate to
esablish Building Code compliance. To this can be added the authority conferred by
section 7.1.3.

Section 11.3 — should be deleted because it contradicts the Building Code Letters of
Assurance.

This section is required to implement the provisons of section 290 of the Local
Government Act. Itslanguage tracks the statutory wording.

Why does section 11.4 limit the fee reduction to $5007?

The fee reduction is a datutory requirement imposed by section 290. The amount is
something to be decided by each municipdity. The $500 maximum is quite common, so
we adopted it.

Section 12

The* Fees and Charges’ section istoo detailed for our municipality.
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This is another area where we adopted provisons common to a number of bylaws. Each
local government should adopt wording that suits its practice.

Section 13

This section seems to impose an obligation on the building official to issue a building
permit upon receipt of a "completed application". My concern would be in finding
authority for a building official to refuse to issue a permit where the application showed
the building to be in contravention of the Building Code or another enactment.

The Core Bylaw Provison wording was adopted in order to avoid problems arisng from
the common wording that directs a building official to issue a peamit if the desgn
demondtrates conformance with the Building Code and other enactments in al respects.
That provison gave rise to the argument that a permit must not be issued unless such a
determination had been made. Thus, if it developed that the desgn did not conform, then
the building official waswrong to issue the permit.

The section wording requires the permit to be issued upon receipt of a completed
goplication. That includes certification of Building Code compliance in the form of
Schedule B's for complex buildings. If the building official does not believe the design
submitted for a standard building conforms to the Building Code or other requirements,
he or she is entitled to require additiond information to establish compliance pursuant to
section 10.2.6. In the absence of such information, the application is not “complete’.

The requirements of the Architects Act and Engineers and Geoscientists Act should be
met in the course of fulfilling the requirements of a building permit application.

We agree with this concern and have incorporated those requirements into the fina draft
of the Core Bylaw Provisons. The court was highly critica of the building official in the
Delta case because he did not require the retention of an architect in compliance with
these gtatutory provisions.

Section 15
Section 15 may impair the registered professional sinsurance coverage.

Professond lidbility insurance is a criticad component of the Core Bylaw Provisons, as
is demondtrated by section 15.3, which requires registered professionals to provide proof
of coverage when providing a Letter of Assurance. Consequently, anything that works to
impinge that coverage would run counter to the policies that the Core Bylaw Provisons
intend to implement. For this reason, the documentation design professonas are required
to provide is in the form of the Letters of Assurance set out in the Building Code. Thisis
the case even in circumstances where part 2.6 of the Building Code is not operative. The
intention of the Core Bylaw Provisons is to track the wording of these Letters of
Assurance whenever the role of the registered professional is referred to.
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Municipdities are congrained by the provisons of the Local Government Act in adopting
a bulding bylav. They only have such authority as the Act confers upon them.
Consequently, when invoking a dtautory power the bylaw should track the wording of
the Act. This can lead to difficulties because the Act and the Building Code, despite both
being crestures of the Provincid Government, do not dways work well together. Section
15.1 of the Core Bylaw Provisonsisacase in point.

Since the Act only authorizes the municipdity to require “certification”, there is little
choice but to employ that phrase in the bylaw. We changed the phrase “supported by” to
“by means of”. This should be sufficient to claify the intention of the Core Bylaw
Provisons to keep the design professionas representations in the approved format.

Why are Letters of Assurances required?

A concern was raised that the requirements for Letters of Assurance in the Core Bylaw
Provisons do not comply with section 2.6.2 of the Building Code. Section 2.6.2. does not
redrict the dtuations in which Letters of Assurance can be taken. It sets out the
conditions for Letters of Assurance with respect to complex buildings. The intention of
the Core Bylaw Provisionsis to adopt these.

The Core Bylaw Provisons go on to set out Stuations where Letters of Assurance must
be provided in reation to some aspects of the design and field reviews of standard
buildings. This is not contrary to the Building Code. An attempt to require Letters of
Assurance in other dtuations could be chalenged because section 692 (3) renders a
building bylav of no force and effect insofar as it is “inconggent” with the Building
Code. Section 695 authorizes a locd government to require “certification” of designs in
certan circumstances. Section 694 (1) (e) authorizes the setting of conditions governing
the issuing of permits ad inspection of work. Given these two provisons, a loca
government is on solid ground if it requires the “certification” of a desgn to be in the
form of a Letter of Assurance. It is far less certain that a loca government can require a
Letter of Assuranceregarding field reviews of the work.

Section 15.1 — places the owner in a precarious position. Requirements for a registered
professional should be articulated in advance.

This section is required to implement the jurisdiction conferred by section 695 of the
Local Government Act. Clearly, it is good regulatory practice to impose these
requirements at an early stage of the project.

Section 15.2 states that the Building Official “ may attend” the site and seemsto limit his
or her roleto assuring that field reviewsby the registered professionalsare taking place.
The expression “ may attend” begs the question; what is the scope of duties involved in
attending at the site?
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This monitoring function is the role contemplated for building officials by the Building
Code. The building official has enforcement powers conferred by sections 6, 7 and 21 of
the Core Bylaw Provisons, which are not materidly different from those found in most
exiding bylaws. It is interesting to note that dmost none of the exisging bylaws contain
any provisons seting out the scope of building officials duties when conducting

ingpections.

Section 15.3 -- | am not entirely certain of the authority for a local government to require
registered professionalsto carry liability insurance. Nevertheless, it is probably better to
have such a provision in place, particularly if it is going to be a standard requirement
among all local governments.

Section 694 (1) (e) of the Local Government Act authorizes the setting of conditions
governing the issuing of permits and ingpection of work. The Core Bylaw Provisons seek
to impose proof of ligdility insurance as condition of issuing the building permit and
accepting field reviews This is not an unressonable condition for a local government to
impose. It is, of course, subject to chalenge. We are optimigtic that a chdlenge can be
defeated because some local governments have adopted this requirement for many years.
The court commented favourably about it in the Parsons case.

What is the insurance product intended by section 15.3?

The section refers to “professond liability insurance’, which is a recognized type of
insurance product. It is also known as “errors and omissons’ insurance.

Does the insurance run with the project or with the professional ?

Both types of insurance products are available in the marketplace. Project insurance is
more difficult to obtain and may not be readily avalable for any given project. Either
type of insurance will meet the requirements of the section.

Doesthe insurance have a time limit or isit for aslong as the building exists?

Both types of insurance have time limits. Project insurance runs for a time period set by
the policy terms. This can be for as long as ten years The policies that cover individud
professond practices generdly mugt be renewed annualy. They are usudly written on a
“clams made’ basis, which means they respond to clams made during the policy term,
regardless of when the error or omission is dleged to have occurred.

What types of liability doesit cover and not cover?

Although the detalls vary, the policies generdly cover dams of professond negligence
Sometimes the coverage is limited. For example, some insurers will not cover architects
for building envdope falures. The policies do not cover generd ligbility clams, such as
dipandfdls

HOU-2014-00042
Page 80



MIABC Building Bylaw Project 73
Feedback Summary

By requiring the registered professional to certify all aspects of a project, including the
construction, and to provide proof of liability insurance coverage, the coverage could
become difficult to obtain or become cost prohibitive to most professionals.

The Core Bylaw Provisons do not impose any duties or obligations on registered
professionals The Building Code does. The “certification” required is in a form that has
been gpproved by the professona associaions. The cost of insurance is a function of the
risks created. The fact that there is a Sgnificant cost to registered professionalsto obtain
insurance coverage is not a reason for loca governments to step in as a potentid
financing agency. Locd government should finance its risks, the other participants in the
congtruction process should finance theirs.

Section 17

Inspections and plan reviews by building officials have always been a part of the
municipal permitting and inspection process. The process also includes a monitoring and
spot-check function. If the role of the building official isto insure that there has been a
reasonable level of conformance to the Building Code, these activities must continue.

The Core Bylaw Provisons anticipate that building officials will continue to undertake
plan reviews and inspections. The ingpections take the form of monitoring the process in
the case of complex buildings, which is the role anticipated by the Building Code. . The
role of building officials is defined in the building bylaw. “Insuring conformance to the
Building Code’, laudable a god as that may be, is not a role currently anticipated by
ether the Building Code or current bylaws

The Bylaw should clarify what building officialsdo when they are in attendance.

We doubt this is necessary. The monitoring and enforcement powers conferred by the
bylaw should be carried out a the building officials discretion. We note that building
officials do no seem to have keen hampered in ther activities by current bylaw wordings
that say nothing about what they must do when conducting an inspection.

Under what statute can the local government delegate its duty to inspect construction to
registered professionals?

There is no duty to ingpect imposed on loca government by any daute. The only
inspections contemplated by the Building Code are the registered professionals field
reviews of Part 3 buildings. The Delta case suggested the municipaity would have had a
successful defence if it had cdled for and relied on professonds letters of assurance.
The Parsons case specificdly uphdd the City of Richmond's policy decison to deegate
geotechnica ingpections to professond engineers.

The proposal not to do inspections on complex buildingsis not viable especially in small
communities because:
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Sufficient third party expertise is not available.

There is a conflict of interest because the Owners would contract with
the third party inspectors.

Removing local government from the inspection process may be
contrary to the policy underlying the bylaw.

Availability

The avalability of registered professionals in rurd areas is a concern that must be
addressed when making the fundamenta decisons about building regulaion It is a
sgnificant issue with respect to standard buildings where the involvement of a design
professond is deemed to be agppropriate. This will arise in deding with the foundation
conditions and in gStuations where a desgn professond is required pursuant to section
695 of the Local Government Act or section 10.2 of the Core Bylaw Provisons. It dso is
a cause for concern because of the requirements of the Engineers and Geoscientists Act
and Architects Act, but those statutory requirements have been imposed by the legidature
and aloca government does not have the authority to waive them.

The policy decison to be made by the loca government in those circumstances is
whether to inject its building officials into the process indead of the registered
professional or to withdraw from ingpection services completely. There is no doubt that
udng building officials in place of registered professionals creates a substantia lighbility
rik. The matter comes down to a determining what will be accomplished if inspections
are undertaken. In the case of foundations, the overwhelming evidence tends to suggest
that visud ingpections by a building official is not an effective means of avoiding poor
congruction. The effectiveness of other types of ingpections depends on the nature of the
ingpections and the expertise of the building official s performing them.

As far as complex buildings are concerned, the Building Code requires that registered
professionals prepare the design and undertake field reviews The field reviews must be
aufficient “to ascertain whether the work subgtantidly complies in al materid respects’
with the design. The Core Bylaw Provisons assume that a policy decison has been made
to accept this as an adequate standard of review. If an owner cannot retain registered
professonds to undertake this level of service, then the building cannot be congructed in
compliance with the Building Code.

Conflict of Interest

We are not clear of the basis for this concern. It may be due to a perception thet it isin
the desgner's interest to overlook Building Code defidencies in implementation of his
design. Alterndively, it may be the result of a concern that the registered professional
would be inclined to accept substandard work in order to ease the regulatory acceptance
of his client’s project. In ether case, the registered professional would be in breach of
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his professona obligations and subject to discipline by the gppropricte regulating
authority.

Underlying Policy

The Core Bylaw Provisons assume tha the locd government has made the policy
decison not to conduct inspections where congruction is subject to field reviews
undertaken by registered professonals. This issue must be squardly addressed at the time
the bylaw is adopted. Obvioudy, esch loca government is free to choose whether to
adopt this policy. Should it decide not to do so, it must acknowledge the fact that it is
accepting very high liability risk a the cog of questionable benefits to the ultimate
owners and residents of the building.

Section 17 may impair the Registered Professional s insurance coverage.

The purpose of section 17.1 of the Core Bylaw Provisons is to articulate a municipa
policy to rey on the registered professional’s field reviews rather than periodic
ingpections conducted by its building officials

The Core Bylaw Provisons are not the source of a requirement that the registered
professional provide “certification”. The provison comes into operation when Letters of
Assurance, in the form set aut in the Building Code, are provided. The section goes on to
st out the reiance that the municipdity will place on those Letters of Assurance. The
section was drafted to track the wording of section 290 of the Local Government Act,
which provides a defence to municipaities when carrying out design reviews. It does not
purport to make the registered professional responsble for anything other than what is
st out in the Letters of Assurance. Nor does it purport to impose ligbility on the
registered professional for deficdencies in the constructor’s work. As noted, this is
something a municipality cannot do.

Neverthdess, if the section could be read as cregting the mischief that gives rise to this
concern, it should be changed so that nothing more than its purpose is achieved. We did
this by subgtituting the word “assurance’ for the word “certification” and deeted the
phrase “plans and specifications and that the congtruction complies’.

S 17.1 implies that the registered professional has full responsibility for “ certification”
of Building Code conformance of the design and construction.

The Building Code places responsibility for compliance with its provisons on the owner.
Most current building bylaws do the same. The purpose of section 17.1 of the Core
Bylaw Provisons is to aticulade a municipd policy to rdy on the registered
professional’s field reviews rather than periodic ingpections conducted by its building
officials It is important to bear in mind that the Core Bylaw Provisons do not creste a
cause of action, on the part of the municipality or any other person, againg the registered
professional aisng out of any condruction deficiencies that may subsequently manifest
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themsalves. Indeed, even if the section purported to do so it would be ultra vires, as a
loca government does not have thisjurisdiction.

If the building official steps on site, could it not be said that he or she has now under
some duty toward inspection of the construction?

The case law is clear that a building official’s duty to ingpect arises from, and is limited
by, the terms of the building bylaw. Any action the building official takes must be
undertaken with reasonable care. If not he or she is negligent. So in that sense there is a
duty of care, but its scopeis set by the bylaw.

If the building official is given the discretion to attend the site and to monitor the
registered professionals does this not put the duty of making sure that all is OK back
onto the building official ?

No, because the building official is not evauating and approving specific agpects of the
work. He or she is monitoring the process. Both the Delta and Parsons cases have
endorsed this gpproach.

Section 17.1 authorizes building officials to atend any number of times a the
congruction of complex buildings to ascertain that field reviews are taking place and to
monitor the field reviewsundertaken by registered professionals

As far as complex buildings are concerned, the Building Code requires that registered
professionals prepare the design and undertake field reviews The field reviews must be
aufficient “to ascertain whether the work subgtantidly complies in al materid respects’
with the design. The Core Bylaw Provisons assume that a policy decison has been made
to accept this as an adequate standard of review.

|s section 17.3 consistent with 17.47?

We think so. Section 17.3 is intended to give a building official a generd discretion to
conduct ingpections as he or she sees fit, but limits the purpose of the ingpections to the
hedth and safety aspects of the work. Section 17.4 is meant to delineate the various
intermediate ingpections to be conducted on standard buildings.

Isit intended that we inspect aspects of the work that are outside the definition of Health
and Safety?

No, we expect each loca government to adopt a definition of Health and Safety aspects
of the work that is condgtent with its policies. We dso expect tha it will dipulate
intermediate ingpections that are conggent with its definition of Hedth ad Safety
aspects of the work. The two provisons must go hand in hand. It would be poor practice,
and counter-productive, to impose obligations on the building officials tha they do not
have the resources or expertise to fulfill.
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Section 17.3 seems to limit a building official’ s discretionary inspections to health and
safety issues.

Thisistrue, but it must be read in conjunction with sections 6, 7 and 21.
Why are the building official’ s inspections restricted to “ health and safety” issues?

Municipd jurisdiction over building regulation is limited by section 694 (1) of the Local
Government Act to “hedlth, safety and protection of persons and property”. This is done
in accordance with policy decisons made by each loca government. The purpose of a
building bylav is to aticulae and implement these policies As such the locd
government has the discretion to determine what matters it will regulate and how it will
regulate them. This is a decison based on policy condderatiions, including economic
factors and the availability of resources.

Section 17.4 sets out a list of inspections that would be carried out by the building
official. Presumably the inspection under 17.3 (the discretionary inspections) are in
addition to the inspections that must be called for by the owner under 17.1.

Yes, the intention is to give the building official the authority to conduct additiona
ingpectionsif he or she deems it necessary in order to enforce the bylaw.

Although most local governments require a framing inspection, this is typically done
upon completion of framing. Many details of the work specified in section 9.22 of the
Building Code are concealed and cannot be inspected. Is the building official liable for
all potential deficiencies?

No. First, a building official can only be lidble for faling to detect defects that ought to
be picked up during the course of a reasonable ingpection. If defects are covered up, they
are not capable of detection. Second, a building official cannot be criticized for failing to
inspect & an earlier sage if the policy of the municipdity is not to conduct an inspection
until the framing is complete.

My concern is that unless a local government has policies as to when the additional
inspection powers may be exercised under 17.3 there is a potential for the building
official to be deemed to be negligent in not carrying out further or additional inspections
over and above the inspections called for in 17.4. Therefore, a local government
probably wants to have a fairly clear and defined inspection policy to deal with 17.3.

This is a vdid concern, dthough the courts have not gone so fa as to require
discretionary  ingpections. Clear policies are adways agppropricte. The red lidbility
exposure would arise if the building official were aware, or ought to have been aware,
that non-conforming work that poses a danger to hedth or safety was underway. If he or
she dedlined to ingpect in those circumstances there could wel be a successful clam from
a subsequent owner. Perhaps the best way to ded with this scenario is to accept it as the
way things should be.
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Why do the Core Bylaw Provisions not require an inspection of building envel ope?

There is nothing to prevent a municipdity from deciding there should be an ingpection of
the building envelope. We have not included this as a core provison for two reasons.
Firs, we have not encountered evidence that this is a ggnificant problem with standard
buildings. Secondly, we are not a dl confident that a municipa ingpection would be an
effective way to prevent such problems from occurring. The evidence developed to date
is that envelope failures are the result of a combination of many conditions introduced &t
various times during the condruction process. It may be that larger municipdities with
more sophigticated personnd could develop effective ingpection regimes, but we do not
think this is something that can be expected of the mgority of building officials in
British Columbia

Section 17.6 indicates that inspections by a building official are not required when a
registered professional isinvolved. How can the local government monitor the process if
site visits and spot checks are not conducted by the building official ?

The authority to conduct Ste vidts is conferred by section 17.3. The Building Official’s
authority isset out in sections 6, 7 and 21.

Section 18
Will we have to change our practice of giving “ occupancy approvals’ ?

Probably not. Section 694 (1) of the Local Government Act gives municipdities the
jurisdiction to require that an “occupancy permit” be obtained. There is probably nothing
wrong with cdling it something dse. The Act does not sipulate any criteria that must be
imposed before an occupancy permit is granted. Consequently, a local government may
impose whatever requirements it deems appropriate. Our concern is that many bylaws
attach conditions to the occupancy permit that suggest it warrants that the congtruction
fully complies with dl aspects of the Building Code and bylaw. The Core Bylaw
Provisons redrict the criteria to amply being that dl the gppropriaie ingpections have
been conducted and the required certification received.

We may want only to issue Occupancy Permits for projects where people will occupy
buildings.

This is a policy decison for a locd government to make. If it settles upon a policy thet is
inconggtent with the Core Bylaw Provisions, then a suitable change will have to be made
to the terms of the bylaw.

A list should be included in the bylaw that details the items that will be inspected or
monitored at the time of occupancy.
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This is generdly covered by section 18.2.1. An individud municipdity may include more
or less than the generic ingpections identified in section 17.4. It dso has the option to
include such maiters on the occupancy permit form.

Section 19

Is the 1.5 metre height of a retaining wall appropriate and consistent with the Building
Code?

Many retaining walls are not covered by the Building Code. Locad governments are
conferred jurisdiction to regulate them by section 694 (1) (a) of the Local Government
Act. Most have sdected, as a matter of policy, the 1.5 metre height as a threshold to
regulation.
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The Core Bylaw Provisions do not conditute a “mode” building bylav. They ae
intended to be adopted with minima modifications, but can be augmented to ded with
additional matters to suit a loca government’s needs. The purpose of this Implementation
Guide is to st out in a sysematic manner the various issues a local government must
resolve in order to tailor the Core Bylaw Provisions to achieve its purpose.

The “Policy Condderations’ section of the Building Bylaw Project Report outlines the
bass for the various key policies that have been incorporated into the Core Bylaw
Provisions. It should be reviewed and applied in conjunction with the Implementation
Guide.

The firg policy condderation is to determine whether the loca government wants to
regulate condruction. It would be a legitimate decison to decline to do so. Obvioudy, the
Implementation Guide assumes that your locad government has decided to regulate
congtruction by adopting the key policies implemented by the Core Bylaw Provisions.

Section 2

Desgnate the building official. Ensure that the titles employed by your building
regulators are accurately incorporated into the bylaw.

Determine the “hedth and safety aspects of the work”. The Core Bylaw Provisions
include a geneic lig of Building Code references. You may wish to augment or
reduce them. Regardless of what is done, it is very important that this issue be given
caeful congderdion. Prior to expanding this ligt, ascertain whether your building
regulatory saff has the expertise and resources to administer the Building Code
sections under consideration.

Many locd governments do not require their building officials be cetified. This
point should be addressed at this time. The Building Officids Association of B.C. has
developed a certification sysem for its members. This provides a usgful guide in
determining the hedth and safety aspects to be regulated. The system sets three levels
of certification:

Levd 1 competence in Part 9 of the Building Code as it applies to
one and two family dwellings

Levd 2 competencein dl of Part 9 of the Building Code.

Leved 3 competencein dl parts of the Building Code.

It would seem to follow from this that if your gaff is uncertified or certified a Levd
1 that only those aspects of the Building Code that rlate to one and two family
dwdlings should be monitored. If your staff is certified to Leve 2 then dl of Pat 9
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can be monitored. This, however, does not mean that al of Part 9 should be included
as a “hedth and safety aspect of the work”. Only those parts that are necessary for the
protection of persons and property and that can be effectively monitored should be
designated.

Confirm that you are content with the 1.5 metre height as the threshold for
regulating retaining dructures. If not, fix the threshold in a manner tha you
prefer.

Section 3

Insert the name of your loca government in the blank fidds in sections 3.2, 3.2.2, and
3.24.

Section 4

Insert the name of your local government in the blank fields in sections 4.2 and 4.4.
Section 5

Confirm that the bylaw application and exemptions are appropriate for your purposes.
Section 6

Confirm that dl the permits intended to be governed by the bylaw are liged. Some
locd governments issue plumbing, svimming pool and dmilar permits. These should
be included in this section.

Section 9

Consder whether you want to permit an “authorized agent” of the owner to sgn the
formsreferred to in sections 9.1.1 and 9.1.2

This provison poses problems no matter what course is taken. Owners are sometimes
absent or located out of the province and so it might seem onerous to require them to
attend and sgn the gpplication. Conversdly, the Building Code and bylaw both place
fundamental respongbilities on the owner and it is criticdly important thet the owner
acknowledge and appreciate this.

One solution is to authorize the application to be made by an agent of the owner. If
50, this should be a “trueg’ agent who has legd authority to bind the owner and make
decisons on his or her behdf. This should not be a “representative’” of the owner
such asaconstructor or registered professional .

It should be borne in mind that section 9 applies only to complex buildings, which are
ggnificant undertakings. In such circumstances it should not be unreasonable to
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expect the owner to sgn the form required by section 9.1.2. The form can be sent out
of the province for execution if necessary.

Confirm that the materia requested to accompany the building permit goplication is
aopropricte  for your purposes. The requirements included in the Core Bylaw
Provisions are quite detailed. This is probably appropriate for complex buildings but
you do not want to be requiring information you do not need. On the other hand, there
may be additiond information you must get; such would be the case if condruction in
a flood plain were a concern. Sections 9.1.5 — 9.1.8 summarize the Building Code
requirements and should not be dtered.

Insert the name of your loca government in the blank field in section 9.2.1.

Section 10

Confirm that the materid requested to accompany the building permit goplication is
congstent with your practice and requirements. This section deds with standard
buildings, which may not require the leve of detail needed for the complex buildings
dedt with in section 9. There may aso be additiona requirements you wish to add.
Sections 10.1.5 — 10.1.8 summarize the Building Code requirements and should not
be dltered.

Sections 10.1.10 — 10.1.12 are very important. If there is a concern that sufficient
expetise is not avalable in your area to impose these requirements, then specid
attention must be paid to what will be done in their place. One option that should not
be conddered is to mantan the current practice of conducting foundation
ingoections. This has conggtently proven to be an ineffective regulatory practice that
results in extremely high lidbility cogts. Perhgps the best dternative is to reinforce the
owner's gppreciation that it is his or her respongbility to ensure foundations are
properly excavated and condructed. A clear satement that the loca government will
not be ingpecting or gpproving foundation conditions should accompany this.

Attention should aso be given to section 10.2, which gives the building official
authority to require a registered professional to be retained for the desgn and
condruction of standard buildings in some cases. You may wish to dter the criteria
for invoking this authority. In doing so, you should keep in mind the provisons of the
Engineers and Geoscientists Act and the Architects Act, which require that a
professonad engineer or architect be retained for certain projects. These are Satutory
congraints that cannot be waived by aloca government.

Insert the name of your loca government in the blank field in section 10.2.1.
Section 11

Insert the name of your loca government in the blank field in section 11.1.
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Determine the appropriate fee reduction to be set out in section 11.2. Section 290 of
the Local Government Act requires the fees to be reduced to “reflect the cost of the
work that would otherwise be done’ conducting plan reviews. The Core Bylaw
Provisions set this & 5% of the fee, with a maximum reduction of $500. This is a
common formula that has been used by many locad governments, only your locd
government can determine whether it is gppropriate in your case. This is difficult to
do in most cases, because the building officials continue to conduct plan reviews as
they did in the past, 0 there redly is no money saved by employing the section 290
procedure. No doubt this is the reason the section dtates the fee reduction should
merdy “reflect” this cost. An additiona condderation is that daff sdaries and
overhead only make up a pat of the cost of provided building regulation services.
The liability cods should dso be conddered. Viewed in this light, it is doubtful that
many loca governments recover the true cost of the service in the form of building
permit fees.

Section 12
Insert the name of your loca government in the blank field in section 12.5.

There may be aspects of this section that ae not in accord with your locd
government’s practices. The section should be modified to reflect your practices and
procedures.

Section 13

Insert the name of your locad government in the blank fidds in sections 13.1.5, 13.7
and 13.8.

The requirement to confirm compliance with the provisons of the Engineers and
Geoscientists Act and the Architects Act is something that will be new to most local
governments. The failure to do this was a mgor component in the ligdility finding
agang the municipdity in the Delta case Many exiging building bylaws, no doubt
inadvertently, incorporated this provisons by usng words such as.

Where ... the applicant has paid all charges and met all requirements
imposed by any aher statute or bylaw, the Building Inspector shall issue
the permit for which the application is made.

The Core Bylaw Provisions are clearer and unambiguous.

Sections 13.5 and 13.6 may be dtered to fit with your local government’s paolicies.

If your loca government wants to set conditions for the revocation of a permit, they
can be inserted as section 13.9.
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Section 15
Insert the name of your loca government in the blank field in section 15.2.
Section 17
Insert the name of your local government in the blank fields in sections 17.1 and 17.4.

Determine what ingpections are to be caled for in section 17.4. The Core Bylaw
Provisions incdude a generic lig of ingpections that are common to many existing
building bylavs The ingpections included in your bylaw should be consgtent with
the “hedlth and safety aspects’ defined in section 2. Care must be taken to ensure that
each ingpection is carried out for a specific purpose and can be conducted effectively.

Confirm that the notice period st out in section 17.4 is appropriate, given your
building officials' resources.

Additional Matters

Your loca government may have other matters its wants included in the building bylaw.
Sections dedling with these can be drafted and inserted in the appropriste part of the
bylaw.

Section 23

Once the foregoing has been completed, the various forms and schedules can be
prepared.
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