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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. 5.22
Introduction

On September 18, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e an approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

You applied on a number of grounds that are not applicable to your review due to the reason for
which you were prohibited. | have considered all the grounds available to you.

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Sukhbinder Nunrha. | have proceeded with this review based on that confirmation.

In your submission you state that as a result of being pulled over you were subsequently
arrested and detained by the officer at approximately 3:52am. You state that you were
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immediately placed in the pack of the police vehicle and were not read any of your rights. You
state that you waited in the back seat of the police vehicle and you were left alone for
approximately fifteen minutes. You state that at approximately 4:10am the officer returned and
you were given you first opportunity to speak to him and you were then read your rights and
asked to provide a sample of your breath.

In his submission, Mr. Nunrha states that the officer arrived at the scene at 3:52am and did not
make an ASD demand until 16 minutes later at 4:08am. Mr. Nunrha states that there is an
unexplained delay in making the ASD demand and case law has established that the delay from
the demand to the taking of the sample must be added to the pre-demand period. Mr. Nunrha
referred to the case of R v Bazil, but did not provide it for my consideration. Mr. Nunrha submits
that since there was an approximate twenty minute delay the demand was no made as soon as
practicable and due to the delay, the ASD was not reliable when it was used.

| have considered your submission, however; | find that the validity of the demand is not an
issue in this review. Section 215.5(4) of the Act requires me to revoke a driving prohibition if |
am satisfied of any of the specific grounds set out in that section. The validity of the demand is
not a stated ground in section 215.5(4) of the Act, meaning that it is not a ground of review.
Therefore, it is not an issue that | am by statute permitted to consider in this review.

Mr. Nunrha also submits that under section 254(2) of the Act the testing must be immediate and
investigative in nature. Mr. Nunrha states that you were not given your right to contact counsel
as the demand was not made immediately, and therefore, the ASD results are not reliable. Mr.
Nunrha referenced R v Jaycox in support if his position, but did not provide it for my
consideration. Mr. Nunrha states that you were detained for approximately fifteen minutes, and
there is no evidence from the officer that your rights were read to you prior to this. Mr. Nunrha
states that there is some evidence of Charter rights being provided to you, but this was done at
4:10am, and was still a breach of your rights in any event.

| have considered Mr. Nunrha’s submissions; however, this review is an administrative process
and not a criminal proceeding. The scope of this review is limited to the grounds defined in the
Act. Moreover, the Act does not grant me jurisdiction, nor do | have the authority, to resolve
constitutional issues or to apply remedies under the Charter.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did an ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

The officer indicates in the Report to Superintendent (the “Report”) that you were the driver of a
motor vehicle at 0352 hours on September 18, 2013. In the Narrative Text Hardcopy (the
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“Narrative”) the officer indicates that you were pulled over for speeding and were identified as
the driver via your BC driver’s licence.

In your submission you confirm that you were driving when you were pulled over by the officer.
| am satisfied that you were a driver within the meaning of section 215.41(1), of the Act.

Did an ASD register a “FAIL"?

The officer indicates in the Report that you provided two samples of your breath, both resulting
in a “FAIL” reading.

| have no evidence before me to the contrary. | am satisfied that an ASD registered a “FAIL".

Were you advised of your right to a second analysis?

In the Report the officer indicates that you were advised of your right to a second test, and that
you were informed that the lower ASD result would prevail. In the Narrative the officer indicates
that you were read your right to request a second test at 0410 hours.

I have no evidence before me to the contrary. | am satisfied that you were advised of your right
to a second breath test analysis.

Was the second analysis provided by the officer?

The officer indicates in the Report that you provided a second sample of your breath at 0413
hours.

I have no evidence before me to the contrary. | am satisfied that the second analysis was
provided by the officer.

Was the second analysis performed on a different ASD?

In the Report the officer indicates that you provided your first sample of breath into ASD serial
number 042914 and your second sample of breath into ASD serial number 101737. The officer
also provided the Certificate of a Qualified ASD Calibrator for ASD serial numbers 042914 and
101737.

I have no evidence before me to the contrary. | am satisfied that the second analysis was
performed on a different ASD.

Was the Notice served on the basis of the lower analysis result?

The officer indicates in the Report that both ASD analyses resulted in a “FAIL” reading.

| have no evidence before me to the contrary. | am satisfied that the Notice was served on the
basis of the lower analysis result.
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Was the ASD reliable?

For the first ASD, the qualified ASD calibrator certified that on August 28, 2013, he checked the
calibration of ASD serial number 042914. He found the ASD to be within the recommended
limits and functioning correctly. He recorded the ASD calibration expiry date as

September 25, 2013, and the service expiry date as August 20, 2014.

For the second ASD, the qualified ASD calibrator certified that on August 23, 2013, he checked
the calibration of ASD serial number 101737. He found the ASD to be within the recommended
limits and functioning correctly. He recorded the ASD calibration expiry date as

September 20, 2013, and the service expiry date as January 25, 2014.

Mr. Nunrha submits that the delay in the demand renders the ASD results unreliable.

| have considered Mr. Nunrha’s submission; however | do not have any evidence before me to
indicate that the ASDs were not reliable.

| am satisfied that the ASD was reliable.

Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(1) of the Motor Vehicle Act. You are prohibited
from driving for 90 days. Your prohibition took effect on September 18, 2013

Please note that as a result of receiving this driving prohibition, you may be required to
participate in the Responsible Driver Program and the Ignition Interlock Program. This driving
prohibition may be considered by the Superintendent of Motor Vehicles in a review of your
driving record. A further prohibition may be imposed.

s.15
Adjudicator

CC: Sukhbinder Nunrha
fax: 604 594-8280

Phase 1, Page 4
JAG-2013-01992



)

BRITISH
COLUMBIA

November 14, 2013

s.22
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Introduction

On October 24, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1) of the Act;

¢ the approved screening device (“ASD”) registered a “fail” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

At the beginning of the hearing your legal representative, Cathryn Waker, confirmed that she
had received all of the disclosure documents before me. | have proceeded with the review
based on that confirmation.
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “fail”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

The evidence in the Report to Superintendent (the “Report”) is that Officer Hofsink (the “officer”)
established you as having care or control of a vehicle on October 24, 2013 at 19:22 hours.

The evidence in the Narrative Text Hardcopy Occurrence Report (the “Narrative”) is that you
were involved in a motor vehicle collision. The complainant involved in the collision believed
you were intoxicated and called the police. Upon arrival at the scene, the officer said your
speech was very slurred and when he asked for your driver’s licence, you handed him two
separate bags of insurance papers. The officer told you he needed to see your driver’s licence
and said he had to prompt you to look in your wallet. He said he found your wallet for you so
you could produce your driver’s licence. The officer said when you exited your vehicle, you
were staggering and nearly falling over. He said you had to support yourself on your car. You
also had a strong odour of liquor on your breath. The officer asked you what time your last drink
was and you answered “two hours ago”. The officer said that the complainant reported that
when speaking with you at the scene of the collision, she believed you were impaired.

In your Affidavit, you said that you drove from your residence to the .22
where you purchased two 375 ml bottles of Canadian Club Whiskey at 5:50 p.m. You

said you consumed no alcohol on October 24, 2013, prior to going to the liquor store so you
were not impaired by alcohol. After stopping at the liquor store, you said you went to the Real
Canadian Superstore for groceries and gas. You were driving home from the Superstore,
approaching the intersection of .22 when the collision occurred. You
said you were very stressed. You parked your vehicle, turned off the engine, put on the
emergency brake and left the keys in the ignition so you would not misplace them. You then
drank one of the 375 ml bottles of Whiskey to calm your nerves. After you finished the bottle of
Whiskey, you said you threw the empty bottle and the second still full bottle into the bushes off
the side of the road. You then exited your vehicle to speak with the other driver. Because of a

5.22 , after speaking with the other driver you went back to sit in your vehicle
to get your insurance and registration information. You sat in the driver’s seat while you looked
for these documents.

Your lawyer submits that your driving prohibition should be revoked because you were not
impaired at the time of driving and the accident, and because you were not in care or control
when you sat in the driver’s seat after the collision. She said you were sitting in the driver’s seat
after the collision because of your 522 and noted that the officer did not
witness you driving.

Phase 1, Page 6
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You said you had consumed no alcohol on that day prior to the 375 ml bottle of whiskey in your
vehicle after the time of the accident. However, you also said you told the officer that you
consumed two beers two hours ago because you were concerned about the fact that you had
just consumed the whiskey. In my view, this is not logical. | do not understand why telling the
officer you had two beers two hours ago would be any less concerning then telling him about
the whiskey. In addition, if you were a “few hundred feet from [your] home” and had “no
intentions of driving” after consuming the whiskey, | fail to understand why you had concerns
about telling the officer you consumed the whiskey. | find it noteworthy that instead of walking
the few hundred feet from the accident scene to your home, you instead asked the officer to
take you to the 5.22

You said that after the collision, you pulled your car over, parked it at the side of the road,
consumed the bottle of whiskey, discarded the empty bottle and the full bottle in some bushes at
the side of the road, and then exited your vehicle to go speak with the other driver. You also
said you do not believe the other driver saw you drink the bottle of whiskey or discard both
bottles. In my view, it is not relevant whether she saw you drink the whiskey or discard the
bottles. | do, however, find it difficult to believe that the other driver would have sat and waited
to speak with you about exchanging insurance information while you sat in your vehicle and
drank an entire bottle of whiskey.

Ultimately, | do not find your version of events to be very credible.

In terms of Ms. Waker’s submission that you were not in care or control when you sat in the
driver’'s seat after the collision, with respect | do not agree. You have already explained that you

had driven from your residence to the $.22 and then to the Real
Canadian Superstore. You were driving home from the Superstore, approaching the
intersection of $.22 when the collision occurred. The officer

established you as having care or control of the vehicle at 19:22 hours and formed reasonable
suspicion that you had consumed alcohol. Section 215(1) of the Act defines a driver as a
person having the care or control of a motor vehicle on a highway or industrial road whether or
not the motor vehicle is in motion. | do not dispute that you were sitting in the driver’s seat after
the collision. However, this does not negate the fact that you had been witnessed driving your
vehicle up to the point of the accident. After the collision, your vehicle was still operable as is
evidenced by the fact that you drove approximately 200 feet away from the scene and parked it
at the side of the road. The officer located you parked at roadside, sitting in the driver’s seat
with the keys in the ignition. There was nothing preventing you from driving away after the
collision. For the above reasons, | find it reasonable to conclude that if the officer had not
intervened, you would have driven away from the scene.

| am satisfied that you were a driver within the meaning of section 215.41(1) of the Act.

Did the ASD register a “fail’?

The police evidence in the Report is that at 19:31 hours and at 19:50 hours, the officer used
ASD serial numbers 101691 and 045933 respectively to take a breath sample from you. The
result of both of your ASD tests was a “fail”. There is no evidence to the contrary before me.

| am satisfied that both ASD tests registered a “fail”.

Phase 1, Page 7
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Were you advised of your right to a second analysis?

The police evidence at section 7 of the Report is that after your first breath test, the officer
explained to you your right to a second analysis on a different ASD and also explained that the
lower of the two test results would prevail. There is no evidence before me to the contrary.

| am satisfied that you were advised of your right to a second breath test.

Was the second analysis provided by the officer?

As indicated above, the second analysis was provided by the officer on ASD serial number
045933 at 19:50 hours.

| am satisfied that the second analysis was provided by the officer and on a different ASD.

Was the Notice served on the basis of the lower analysis result?

Both ASD test results were “fail”’; therefore, | am satisfied that the Notice was served on the
basis of the lower analysis result.

Was the ASD reliable?

The evidence in the Certificates of a Qualified ASD Calibrator (the “Certificates”) indicates the
following:
e ASD serial number 101691 was checked for calibration on October 17, 2013, and found
to be functioning correctly and within the recommended limits. This ASD has a
calibration expiry date of November 14, 2013, and a service expiry date of January 25,
2014.
e ASD serial number 045933 was checked for calibration on October 3, 2013, and found
to be functioning correctly and within the recommended limits. This ASD has a
calibration expiry date of October 31, 2013, and a service expiry date of January 25
2014.

As there is no evidence to the contrary before me, | am satisfied that both of the ASDs were
reliable.

Was your BAC less than 80 mg% even though the ASD reqistered a “fail’?

You said that you had consumed no alcohol on October 24, 2013, prior to the 375 ml bottle of
whiskey in your vehicle after the time of the accident. However, | have already found your
version of events to be not very reliable. Consequently, | find your evidence regarding how
much alcohol you consumed also lacks credibility. | find it noteworthy that both of your ASD
tests resulted in a “fail” on two different ASDs, both of which | have already found to be fully
functional. Based on a consideration of the evidence in its totality, | am satisfied that your BAC
was not less than 80 mg%.

Phase 1, Page 8
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Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act. You are prohibited from driving for 90 days.
Your prohibition took effect on October 24, 2013.

Please note that as a result of receiving this driving prohibition, you may be required to
participate in the Responsible Driver Program and the Ignition Interlock Program. This driving
prohibition may be considered by the Superintendent of Motor Vehicles in a review of your
driving record. A further prohibition may be imposed.

s.15
Adjudicator

cc: Cathryn Waker, Articled Student
by fax 604-681-0652
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22

Introduction

On December 3, 2010, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (“the Act”) requires me to confirm your prohibition if |
am satisfied that you were a driver within the meaning of section 215.41(1) of the Act, that you
failed or refused to comply with a demand made under the Criminal Code to provide a sample of
breath for an analysis by means of an approved screening device, and that you did not have a
reasonable excuse for failing or refusing to comply with a demand.

| must revoke your driving prohibition if | am satisfied that you were not a driver within the
meaning of section 215.41(1), that you did not fail or refuse to comply with a demand, or that
you had a reasonable excuse for failing or refusing to comply. If | revoke your prohibition, |
must also cancel the monetary penalty for which you would otherwise be liable under section
215.44(1) and revoke the corresponding vehicle impoundment.

In reaching my decision on this review, | must consider all relevant information provided to me,
including the peace officer’s report.

Preliminary Issues

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Albert King. | proceeded with this review based on that confirmation.

In his written submission, Mr. King argued that you were not served with a “true copy” of the
Notice, because the Certificate of Service at the bottom of the Notice says the officer personally
served you “with a copy of the Notice of Driving Prohibition”. Your lawyer also attached the
“‘DRIVER COPY” of the Notice that you received on the night in question. Mr. King pointed out
that this document had both a “3 days” and a “90 days” prohibition period checked off.

| acknowledge that the version of the Notice you received appears to have two prohibitions

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747

of Motor Vehicles VICTORIA BC V8W 9J2 Facsimile: |g\250) 952-6620
Phase' 1, Page 10

www.pssg.gov.bc.ca/osmv/ JAG-2013-01992



s.22
Driving Prohibition Review Decision
Page 2

checked off, but the OSMV/POLICE COPY has only the 90-day prohibition checked. | also
notice that there are other markings and blurred writing on your copy of the Notice. It appears
that due to carbon paper in the IRP pads, the officer’s writing from previous prohibitions came
through onto the sheet you received. This would explain why the police copy is cleaner than the
driver copy.

Regardless, | infer the officer served you with the Driver Copy on the night in question and you
received a copy of the police version with the disclosure documents. Further, there is nothing
before me to indicate that you were prejudiced by receiving a messier version of the document
initially. Your lawyer did not specify what he meant by the officer not serving a “true copy” of the
Notice; however, please be aware that the rules of evidence in an administrative review are not
as stringent those as in a criminal trial.

In point two on the bottom of page three of Mr. King’s letter, he argued that it is impossible for
me to judge your credibility versus that of the investigating officer, based on the evidence before
me. | agree that determining credibility is a difficult part of decision-making in an administrative
review; however, there are methods of resolving disparate evidence before me, such as
watching for internal inconsistencies within the officer’s evidence and within your evidence,
respectively.

Further, the Supreme Court in Giesbrecht v. Superintendent of Motor Vehicles, 2011 BCSC
506, found that an adjudicator conducting a review under section 215.49 of the Act has the
power to make findings of fact, including who to believe, if there is conflicting evidence, and to
draw inferences.

Issues
There are three issues in this review:

1. Were you a driver within the meaning of section 215.41(1) of the Act?
2. If so, did you fail or refuse to comply with a demand?
3. If so, did you have a reasonable excuse?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent (the “RTS”), Constable Schnablegger indicated that he
witnessed you driving or in care or control of the vehicle at 2334 hours, on December 3, 2010.
There is no evidence before me to the contrary. | am satisfied that you were a driver within the
meaning of section 215.41(1) of the Act.

Did you fail or refuse to comply with a demand?

There are two matters for me to determine in this issue. | must determine whether the peace
officer made a valid demand, and whether you failed or refused to comply with that demand.

Phase 1, Page 11
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In the RTS, Constable Schnablegger said he noticed you had an odour of liquor on your breath,
watery eyes, slurred speech, and that you admitted to having consumed three drinks. He said
your last drink was at 2324 hours. The officer indicated that he formed the reasonable
suspicion that you had alcohol in your body at 2334 hours. On point three on the RTS,
Constable Schnablegger wrote that he read the ASD demand at 2334 hours. The officer also
said in the Report to Superintendent/Vehicle Impoundment (the “RTS/VI”), that he read the ASD
demand.

In paragraph 8 of your statutory declaration (the “Stat Dec”), you said:

“Constable Schnablegger did not read [you] any ‘demand’ from any card; he simply told
[you] to blow into the instrument as hard as [you] could until he told [you] to stop.”

You said from your “experience”, you knew this was not a valid demand under the Criminal
Code of Canada or the ASD Demand. You also said you are .22

$.22 who has never operated or taken any courses on ASDs. These two
statements are inconsistent; you imply you are inexperienced regarding ASD operation, but
based on your unspecified “experience” you suggest you could recognize a valid ASD demand if
you heard one. This inconsistency raises concerns in my mind about the reliability of your
statements in this regard. Further, your evidence indicates you attempted to provide a breath
sample into an ASD, so | infer you understood what the officer expected of you and that it was
mandatory.

| acknowledge your denial of having slurred speech, but the officer’s other observations,
including your admission of having consumed alcohol establishes reasonable grounds to make
an ASD demand.

Based on the evidence before me, including my concern with the reliability of your evidence, |
am satisfied on a balance of probabilities that the officer made a valid demand. | now turn to
whether you failed or refused to comply with the demand.

In part six of the RTS, Constable Schnablegger said you were:

“...given 4 attempts to provide a breath sample. Each time a one + bar reading could be
obtained. A ‘NOGO'’ reading promptly followed. s.22  warned that this behaviour was
refusal.”

In paragraph nine of your Stat Dec you said you blew into the instrument, as instructed. You
clarified this by saying you blew into the instrument until a light came on, which you believed
was a suitable sample. You also said the officer told you to blow into the instrument as hard as
you could until he told you to stop. Again, | find your statements to be contradictory. You said
the officer told you to blow into the device until he told you to stop, not until a light came on.
Further, contrary to your lawyer’s first argument in his letter, your own evidence demonstrates
that Constable Schnablegger gave you instructions on how to provide a sample, but that you did
not follow his directions.
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In paragraph ten, you said the first time you blew into the device you verily believe it registered
a “warn”. You said you believed this is what the light that came on meant, although you did not
explain how you knew this is what the light meant. Mr. King submitted two pages from an ASD
operation manual. At the bottom of page 15, the manual states:

“The progress of the exhalation is displayed to the operator, but it is not visible to the
subject so the only indication to the subject is the audible click of the sampling system
when he has just about run out of breath.”

Objective evidence provided by your lawyer indicates that it was impossible for you to have
seen a light come on or a “warn” reading. Given this and the inconsistencies in your
statements, | am not persuaded to find your evidence to be reliable. | prefer that of the
investigating officer.

Based on all the evidence before me, | am satisfied that you failed or refused to comply with the
demand.

Did you have a reasonable excuse?

In your Stat Dec you implied that something was wrong with the ASD, because you tried as hard
as you could to provide a sample. You said it is possible that the mouthpiece was blocked. As
noted above, you also said you stopped blowing when you saw a light.

In the first page of his written submission, your lawyer said the operating manual indicates that
after one minute or three unsuccessful attempts, a “void” should appear on the ASD, which
requires the officer to insert a new mouthpiece. Your lawyer argued that this was never done.

Mr. King also suggested that | should find your evidence to be as credible, if not more so than
that of Constable Schnablegger, particularly regarding whether the mouthpiece was blocked or
replaced. However, your lawyer did not indicate why | should make such a finding. As noted
above, inconsistencies within your evidence and contradictions with the operating manual led
me to find your evidence to be less reliable than that of the officer. | acknowledged that it is
inappropriate to give a peace officer a credibility advantage. Credibility is a finding of fact which
must be reviewed on a standard of reasonableness.

Your lawyer said the officer’s evidence indicates that Constable Schnablegger should have
inserted a new mouthpiece, but “this was never done”. Mr. King’s statements imply that the
officer recorded everything that occurred in the investigation. Accordingly, since Constable
Schnablegger did not say he changed the mouthpiece, Mr. King concluded that it did not
happen.

You received this prohibition on December 3, 2010, a few months after the IRP regime was
introduced in BC. At that time, peace officers did not typically provide narrative reports to
accompany the RTS, as they do now. In part six of the RTS, Constable Schnablegger used all
the space available on the form to explain how you failed or refused to provide a breath sample.
I am not compelled by Mr. King’s submissions to conclude that the officer did not operate the
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ASD properly, merely because he did not refer to the mouthpiece in the limited space on the
RTS.

Further, you said the officer walked away from you three times when he crossed the street to
talk to other members. You said he was not operating the machine when he walked about 40
feet away. | do not know what you mean by “operating the machine”; when an ASD is
operating, it is obtaining or analyzing a breath sample. If you meant that Constable
Schnablegger was not obtaining and inserting a new mouthpiece, | find it reasonable that you
would have said that. In addition, you did not say you could see everything he was doing when
he walked away from you, so | question your certainty that the officer “never changed any
mouthpiece at the roadside and never checked it to see if it was blocked.”

Overall, | find you did not provide compelling evidence indicating that there was anything wrong
with the ASD. Based on the evidence before me, | am satisfied on a balance of probabilities
that you did not have a reasonable excuse to fail or refuse to comply with the ASD demand.

Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act. | therefore confirm your driving prohibition,
as required by 215.5(1)(b)(ii) of the Act. | note that you were prohibited from driving for 90 days
on December 3, 2010 and you have already served your prohibition.

This driving prohibition may be considered by the Superintendent of Motor Vehicles in a review
of your driving record. A further prohibition may be imposed.

s.15
Adjudicator

CC. Albert E. King, Q.C.
250-753-6123 (fax)
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September 30, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) No. s.22
Introduction

On September 7, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1) of the Act;

e the approved screening device (“ASD”) registered a “fail” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

At the beginning of the hearing your lawyer, Jeffrey Arndt, confirmed that he had received all of
the disclosure documents before me. | have proceeded with the review based on that
confirmation.

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
of Motor Vehicles VICTORIA BC V8W 9J2 Facsimile: |§\250) 952-6620
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “fail”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

The police evidence in the Report to Superintendent (the “Report”) is that on September 7,
2013, at 20:55 hours, Officer Curwin (the “officer”) established you as a driver or having care or
control of a vehicle.

You gave oral evidence in which you dispute the timing of the officer’s evidence. You said you
were still at your friend’s house having dinner at 20:55 and therefore could not have been
driving at that time.

| acknowledge your submission, however the issue before me is whether you were a driver and
you have not disputed that you were.

| am satisfied that you were a driver within the meaning of section 215.41 of the Act.

Did the ASD register a “fail’?

The police evidence in the Report is that at 21:10 hours and at 21:23 hours, the officer used
ASD serial numbers 061128 and 054816 respectively to take a breath sample from you. The
result of both of your ASD tests was a “fail”. There is no evidence to the contrary before me.

| am satisfied that both ASD tests registered a “fail”.

Were you advised of your right to a second analysis?

The police evidence at section 7 of the Report is that after your first breath test, the officer
explained to you your right to a second analysis on a different ASD and also explained that the
lower of the two test results would prevail. There is no evidence before me to the contrary.

| am satisfied that you were advised of your right to a second breath test.

Phase 1, Page 16
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Was the second analysis provided by the officer?

As indicated above, the second analysis was provided by the officer on ASD serial number
054816 at 21:23 hours.

Mr. Arndt submits that there was an unexplained delay in administering the ASD tests and
referred to the case of R. Woods for the assertion that the police did not administer the second
ASD test forthwith.

| acknowledge Mr. Arndt’s argument and | disagree. The language at sections 215.42(1) (a)
and (b) of the Act states that a peace officer must inform a person of their right to forthwith
request a second analysis before the Notice is served on that person. Essentially that means
that before serving you with the Notice, the officer was required to inform you of your right to a
second analysis and your request was required to be made immediately thereafter. The initial
ASD demand is made pursuant to the Criminal Code and the requirement is that the demand be
made and the test be provided forthwith. The second ASD test is optional. Therefore, there is
no requirement under the Act that it be provided forthwith, only that it be requested forthwith
after the first ASD test. For this reason, there is no requirement for the officer to provide you
with a second test immediately.

| am satisfied that the second analysis was provided by the officer.

Was the Notice served on the basis of the lower analysis result?

Because both results were “fail” | am satisfied that the Notice was served on the basis of the
lower analysis result.

Was the ASD reliable?

The evidence in the Certificates of a Qualified ASD Calibrator (the “Certificates”) indicates the
following:

e ASD serial number 061128 and ASD serial number 054816 were checked for calibration
on September 6, 2013. Both ASDs were found to be within the recommended limits and
functioning correctly. Both ASDs have a calibration expiry date of October 4, 2013, and
a service expiry date of June 10, 2014.

As there is no evidence before me to the contrary, | am satisfied that both of the ASDs were
reliable.

Was your BAC less than 80 mg% even though the ASD reqistered a “fail’?

Mr. Arndt led oral evidence by you and your wife to suggest that the result of the ASD test was
falsely elevated by residual mouth alcohol as a result of burping and the ASD test being
conducted too soon after your last drink. Mr. Arndt referred to the excerpts from the RCMP
ASD Manual, and the criminal law cases of R. v. Mastromartino, R. v. Bensmiller and R. v.
Seivewright as authorities for the assertion that police must delay at least 15 minutes before
administering an ASD test when there are concerns of residual mouth alcohol.
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You gave oral evidence which contradicts the officer’s evidence in terms of the timing of the
events on September 7, 2013. You said you and your wife were visiting at the .22
arriving at 6:00 p.m. You said you leftthe  s22  between 9:00 and 9:05 p.m. While there,
you said you drank four beers and had two helpings of dinner. You said you had indigestion
and were burping. You then told me that you finished your last drink seconds before you left at
9:03 p.m. You were stopped by police at the road block between 9:05 p.m. and 9:07 p.m.

Your wife gave evidence that is basically the same as yours, however she said you left at
“approximately” 9:05 p.m. and were stopped by police at “about” 9:05 or 9:07 p.m. Your wife
also disputes the officer’s timing in terms of when you were pulled over and when the first and
second ASD tests were conducted.

5.22 the dinner party hostess, was also present at your oral hearing and provided me
with information about the timing of events. $.22 said you left just after 9:00 p.m. and
puts the time at 9:05 p.m. She is familiar with that time because she said the group had just
been discussing the fact that it wasn’t quite 9:00 p.m. and then you left five to seven minutes
later. 5.22 said you were on her back patio at 8:55 p.m. and does not think the officer’s
time noted for observing you driving at 8:55 p.m. is correct.

Both you and your wife say the officer did not wait the required 15 minutes to ensure there was
no residual mouth alcohol. You told me that the officer did not hear you correctly when you
answered how long ago your last drink was. You said it was two minutes ago, but the officer
has noted that it was ten minutes ago. You also said you were burping just prior to providing
breath samples.

The evidence | have from the officer is that at 20:55 hours your vehicle approached the road
block at which she was working. The officer spoke with you and detected a strong odour of
liquor coming from the interior of the vehicle. She noted you were speaking in short
words/sentences and that you were chewing gum. The officer asked if you had consumed
anything alcoholic and you denied any consumption. You stated that your wife in the passenger
seat had been drinking. The officer asked you to pull off the road and into a nearby parking lot.
She then asked you to step out of your vehicle to ensure the smell of liquor was in fact coming
from your passenger. The officer asked you to remove the gum from your mouth and blow into
her hand. In doing so, she detected a very strong smell of liquor on your breath. The officer
advised you you were under investigation for impaired driving and made the ASD demand. She
asked you what time you had last consumed liquor and you replied that you finished your last
beer “about 10 minutes ago”. The officer waited a timed 5 minutes to administer the first ASD
test based on the gum having been in your mouth and because you advised you had consumed
liquor 10 minutes prior.

With regard to your submissions as to the timing of events, | do not dispute that you were
visiting atthe s22  for approximately three hours. However, | do question how everyone
was keeping track of the time. For example, you do not tell me whether everyone had a wrist
watch that they referred to, was it a clock on the wall, or were people checking and comparing
the time on their cell phones? | note that whatever the timing pieces were, | cannot know for a
fact that they were all synchronized. | also note that you provide conflicting times. You first told
me you left between 9:00 and 9:05 and then say you were stopped at the roadblock at 9:05 or
9:07. You also said you left seconds after you finished your last drink, at 9:03. To conclude, |
find your evidence is unclear in terms of establishing the time that you left the = s.22
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With regard to the issue of the possibility of residual mouth alcohol, | note that the officer states
in her evidence that you replied that you finished your last beer “about 10 minutes ago”. The
officer notes that she “waited a timed 5 minutes to administer the first ASD test based on the
gum having been in [your] mouth and that [you] advised [you] had consumed liquor 10 minutes
prior.” Given that the officer has put your answer regarding the time of your last drink in
quotation marks, it leads me to believe that this is in fact the answer you provided. In addition,
given that the officer makes a specific notation about the fact that she waited a timed fifteen
minutes leads me to believe that she was referring to a timepiece as she observed and
recorded the events of her investigation. For these reasons, | find the officer’s evidence to be
more reliable.

| acknowledge that Mr. Arndt has sent me two screen shots of your wife’s text message sent on
September 7, 2013, at 9:13 p.m. Your wife told me that she sent a text message in between
your first and second ASD tests. The RTS indicates that your first test was conducted at 9:10
p.m. and the second ASD test was conducted at 9:23 p.m. Since the time of your wife’s text
message is at 9:13 p.m. this would seem to coincide with the timing between the first and
second ASD tests. This in turn would seem to confirm that the officer’s timing of events is in
fact correct.

In addition, | note that when asked by the officer whether you had consumed anything alcoholic
you initially denied any consumption. After advising you that you were under investigation for
impaired driving, you told the officer that you finished your last beer “about ten minutes ago”.
The fact that you provided the officer with two different answers about whether you had
consumed anything alcoholic leads me to doubt the reliability of your evidence.

You told me that you were burping prior to the ASD tests. You said you were hiding this activity
from the officer because you did not want to appear impolite. However, in my view police are
trained to record and make observations to ensure proper ASD tests are conducted. These
observations include observing a driver to ensure no gum chewing, belching or burping, and
smoking. Police are trained to hold off conducting an ASD test to avoid a potentially false
reading. The officer in this case did not observe you to be burping and/or belching. As such, |
find it reasonable to conclude that she acted accordingly in proceeding with the IRP
investigation. | am not persuaded by your evidence that you were burping prior to the ASD
tests.

The officer said she detected a very strong smell of liquor on your breath. Although you first
denied consuming anything alcoholic, you then admitted to consuming four beers on the night in
question. | have already found that the ASDs were reliable and note that Section 215.41(2) of
the Act states that a “fail” result on an ASD indicates that the concentration of alcohol in an
individual’s blood is not less than 80 mg%.

| am satisfied that your BAC was not less than 80 mg%.
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Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act. You are prohibited from driving for 90 days.
Your prohibition took effect on September 7, 2013.

Please note that as a result of receiving this driving prohibition, you may be required to
participate in the Responsible Driver Program and the Ignition Interlock Program. This driving
prohibition may be considered by the Superintendent of Motor Vehicles in a review of your
driving record. A further prohibition may be imposed.

s.15
Adjudicator

cc: Jeffrey R. Arndt
By fax 1-778-455-3999

Phase 1, Page 20
JAG-2013-01992



S ag

BRITISH
COLUMBIA

November 6, 2013

s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. .22
Introduction

On October 19, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);

o the ASD registered a “FAIL” as a result of your blood alcohol concentration (“BAC”) being not
less than 80 milligrams of alcohol in 100 millilitres of blood (“80 mg%”);

e you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different approved screening device
("ASD”);

o the Notice was served on the basis of the lower analysis result; and,

o the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records before me confirm that disclosure documents were faxed to you. | will proceed with the
review based on this confirmation.

You checked the box next to | did not fail or refuse to comply with the officer's demand to provide a
breath sample. However, a refusal or failure to comply with a demand are not applicable to your
situation. | will consider all grounds available to you in this review.

In your written submission, you take full responsibility for your actions. You requested a lesser
penalty as you use your vehicle for work. Last, you submitted that this is your first offence.

| acknowledge and appreciate your situation. However, under the Act | am not authorized to
consider hardship, personal circumstances, or an individual’s driving record in this review. The

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT Telephone: (250) 387-7747
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scope of the review is limited to the grounds as defined in the Act. In addition, subject to section
215.5(3), the Act does not grant me any discretion to alter the terms of a driving prohibition.

Issues
The following are the issues in this review:
o Were you a driver within the meaning of section 215.41(1) of the Act?
Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?
Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?
Was the ASD reliable?

Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent for the IRP (the “Report”), the investigating officer indicated that you
were driving or in care or control of a vehicle at 0050 hours on October 19, 2013.

In the Narrative Text Hardcopy (the “Narrative”) the officer stated that he was approached by the
pub’s security personnel, advising the male entering a 5.22 appeared intoxicated and was
told to take a taxi instead of driving. The officer observed a male entering the vehicle in the driver’s
seat and backing out of the parking stall.

The officer reported that he activated his emergency lights and pulled you over; you were identified
as the driver by way of a photo British Colombia driver’s licence.

There is no evidence before me to the contrary. | am satisfied that you were a driver within the
meaning of section 215.41(1) of the Act.

Did the ASD register a “FAIL"?

In the Narrative the officer indicated that you provided a “FAIL” result at 0106 hours.
There is no evidence before me to the contrary. | am satisfied that the ASD registered a “FAIL”.

Were you advised of your right to a second analysis?

The officer indicated that he advised you of your right to a second test on a different ASD, and that
the lower test result would prevail.

There is no evidence before me to the contrary. | am satisfied that you were advised of your right to
a second breath test analysis.

Was the second analysis provided by the officer?

The officer’s evidence is that you declined, stating “No, the security guard told me | should’'ve
phoned a cab. | should have had.”

There is no evidence before me to the contrary. | am satisfied that the second analysis was not
provided by the officer.
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Was the Notice served on the basis of the lower analysis result?

The officer recorded the single test result as “FAIL". You present no evidence to the contrary. With
this being the single test result obtained, | am satisfied that the Notice was served on the basis of a
“FAIL” result.

Was the ASD reliable?

The evidence provided by police in the Certificate regarding the ASD used in your case indicates
that the device was found to be functioning correctly and within the recommended limits. There is
nothing before me to the contrary on this point. | am satisfied that the ASD was reliable.

Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act. You are prohibited from driving for 90 days.
Your prohibition took effect on October 19, 2013.

Please note that as a result of receiving this driving prohibition, you may be required to participate in
the Responsible Driver Program and the Ignition Interlock Program. This driving prohibition may be
considered by the Superintendent of Motor Vehicles in a review of your driving record. A further
prohibition may be imposed.

Adjudicator .15
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s.22

REVIEW DECISION Immediate Roadside Prohibition (IRP) No. $.22
Introduction

On September 14, 2013, a peace officer served you with a Notice of Driving Prohibition (the
Notice). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (Act) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

At the outset of your oral hearing you confirmed that you received full disclosure. You applied
on two grounds, one of which is not applicable to your situation because of the reason for which
you were prohibited. For your benefit, | have considered all the grounds available to you.

You stated that you need your driver’s licence for work. While | acknowledge and appreciate
your situation, | am not authorized by the Act to consider employment or transportation needs in
this review. The scope of the review is limited to the grounds as defined in section 215.5 the
Act. In this review, | can only consider and make decisions on the issues noted below.
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Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent (RTS) the officer noted that you were a driver or had care or
control of a motor vehicle on September 14, 2013, 00:55 hours. In the Narrative the officer
stated that an employee at the .22 contacted the RCMP indicating that she
advised a female driver that she was too intoxicated to drive home, but that the female drove
anyway. The officer noted that the employee witnessed the female driver leave the bar driving a

5.22 The officer identified you as the driver. He noted that when asked for your driver's
licence you took some time to find it. He further noted that your words were slightly slurred and
you had a strong odour of liquor on your breath.

There is no evidence to the contrary. | am satisfied that you were a driver within the meaning of
section 215.41(1) of the Act on September 14, 2013, 00:55 hours.

Did the ASD register a “FAIL"?

In the RTS the officer noted that there were two tests and he recorded both results as “FAIL”.
Further, he indicated that he showed you the results of both tests.

There is no evidence to the contrary. | am satisfied that the ASDs registered a “FAIL”.

Were you advised of your right to a second analysis?

In the RTS, the officer checked the box to indicate that he informed you of your right to a second
test. He also checked the box to indicate that he told you that the lower result would prevail.

There is no evidence to the contrary. | am satisfied that you were advised of your right to a
second analysis.

Was the second analysis provided by the officer?

The officer noted that he performed a second test.
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There is no evidence to the contrary. | am satisfied that you were provided with a second
breath test analysis.

Was the second analysis performed on a different ASD?

The officer’s evidence indicates that the second analysis was performed using a different ASD.
You stated that the same ASD was used for the second test.

I have considered your statement. However, | have also considered the officer's sworn
evidence which includes recordings in the RTS and Narrative, and copies of the Certificates of a
Qualified ASD Calibrator which all identify convincing details that two ASDs were used. | prefer
the officer's more detailed sworn evidence over your statement.

| am satisfied that the second analysis was performed on a different ASD.

Was the Notice served on the basis of the lower analysis result?

As previously noted, the officer recorded both results as “FAIL”.

There is no evidence to the contrary. | am satisfied that the Notice was served on the basis of
the “FAIL” result.

Was the ASD reliable?

The evidence provided by police in the Certificates of a Qualified ASD Calibrator regarding the
ASDs used in your case indicates that the devices were within the recommended limits and
functioning correctly.

| am satisfied that the ASDs were reliable.

Was your BAC less than 80 mg% even though the ASD registered a “FAIL"?

You explained that you were drinking responsibly. You stated that you had four drinks and
about 2 ounces in a four to four and a half hour time period. You also stated that the person
who made the call to police thought you had dropped a glass, but you explained that you were
just helping the waitress pick up the broken glass. You believed there was a mix up.

While you believed there was a mix up, | note that you did not dispute the officer’s evidence that
the employee advised you that you were too intoxicated to drive, yet you drove home anyway. |
acknowledge your claim that you were drinking responsibly. However, in considering the
evidence before me, | find it unlikely that two separate ASDs malfunctioned and produced
results that did not accurately reflect your BAC. | find no compelling evidence before me that
would lead me to question the ASD results.

| am satisfied that the ASDs registered a “FAIL” as a result of your BAC exceeding 80 mg%.
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Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act. You are prohibited from driving for 90 days.
Your prohibition took effect on September 14, 2013.

Please note that as a result of receiving this driving prohibition, you may be required to
participate in the Responsible Driver Program and the Ignition Interlock Program. This driving

prohibition may be considered by the Superintendent of Motor Vehicles in a review of your
driving record. A further prohibition may be imposed.

s.15

Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. .22
Introduction

On September 20, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition
and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood alcohol
concentration (“BAC”) being not less than 80 milligrams of alcohol in 100 millilitres of blood
(“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

You applied on four grounds, one of which is not applicable to your situation because of the reason
for which you were prohibited. However, | have considered all the grounds available to you in this

review.

Records at this office confirm that full disclosure of the documents before me was provided to
Tessmer Law Offices. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:
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Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent (the “Report”), the officer indicated that you were driving or in care
or control of a motor vehicle at 18:45 hours on September 20, 2013.

You acknowledged that you were involved in a vehicle accident just before 7:00 p.m. on September
20, 2013.

| am satisfied that you were a driver within the meaning of section 215.41(1) of the Act.

Did the ASD reqister a “FAIL"?

In the Report, the officer indicated that the ASD registered a “FAIL” at 19:30 hours. There is no
evidence before me to the contrary.

| am satisfied that the ASD registered a “FAIL".

Were you advised of your right to a second analysis?

In the Report, the officer indicated that you were advised of your right to a second analysis on a
different ASD and that the lower result would prevail. In the Narrative, the officer provided evidence
that your right to a second test “was read from the IRP booklet.”

You indicated that after the first test you asked if you could go to the detachment to provide a test on
a ‘real’ breathalyzer because you knew the machine was wrong. You said that the officer told you
that was not an option, and he “told [you] [you] could blow again.”

Under the Act, officers are not required to take drivers to the detachment to provide a breath sample.
Further though, you did not address or deny the officer’s evidence that he read you the right to a
second analysis “from the IRP booklet”. Although | do not know exactly what this booklet is, | infer
that it is likely some type of police issued booklet with respect to conducting an IRP investigation
under section 215 of the Act. | think it is unlikely that the officer would have to read from this booklet
if all he said to you with regard to the second analysis was that “you can blow again”. While officers
are not required under the Act to advise drivers that the second analysis will be performed on a
different ASD, | am satisfied by the officer’s evidence in the sworn Report and attached Narrative
that he did.

| am satisfied that you were advised of your right to a second breath test analysis.
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Was the second analysis provided by the officer?

In the Report, the officer indicated that you were provided with a second analysis. There is no
evidence before me to the contrary.

| am satisfied that the second analysis was provided by the officer.

Was the second analysis performed on a different ASD?

In the Narrative the officer reported that 5.22 the owner of the property on which your vehicle
overturned, advised the officer that he noticed an odour of liquor on you when he assisted you in
getting out of the vehicle. The officer stated that when he spoke with you at the rear of the
ambulance he detected an odour of liquor, specifically beer, on your breath. The officer stated that
when he asked if you had consumed any alcohol that day you stated ‘No’. The officer reported that
after the ASD demand was made, however, you stated that you had actually consumed two beers at
approximately 2:00 p.m. that day and that you consumed no alcohol after those two drinks.

In the Report, the officer recorded the serial number for the ASDs used as 101258 and 101274,
respectively. The officer also provided two Certificates of Qualified ASD Calibrator (the
“Certificates”), which bear the same serial numbers as those noted in the Report.

You indicated that you originally denied consuming alcohol but then told the officer that you had,
earlier. You stated, “l was not drunk at all and so | didn’t think it would be an issue.” You stated that
you only drank three beers that entire day and it was over a number of hours, so there was no way
you were over the limit.

You indicated that after the first test you asked the officer if he was certain the machine was
accurate and he said it was. The officer told you that you could blow again and you indicated that for
about two minutes you pleaded with him to take you to the police station, but he said that was not an
option and asked you again if you were going to blow again. You stated that you agreed. You said
that the officer took the mouthpiece off the device, opened up a wrapper of one of the mouthpieces
in his case and put a new mouthpiece on the device. You said that the case was on the officer’'s car
the entire time you were with him so you could see inside it, and there was no other device in it. You
stated that the first machine remained in your view the entire time, and at no time did the officer go
back to his car to get a new device.

Mr. Armour stated that he confirmed with a member of the s22  RCMP that each device has its
own case; therefore, when he or any other officers go out to enforce traffic safety, they take two
separate cases with them, each with its own ASD inside. Mr. Armour submits that if the officer did in
fact use two separate ASDs then he would have had to have retrieved the second device from inside
his vehicle, and the officer does not provide any evidence that he did so. He also stated that it
should be noted that the officer gave no details in his Narrative about ever changing the machine or
obtaining a second device.

Mr. Armour submits that the timing of the two samples, taken two minutes apart, also supports your
version of events. He indicated that during this time the officer provided evidence that he discussed
the possibility of going to the detachment with you, and this is consistent with your evidence.

Mr. Armour submits that according to the officer, in under two minutes he obtained a fail reading,
had a discussion about providing a second sample and about going to the detachment, returned to
the inside of the car to get a second ASD, turn it on and allow it time to do its internal checks and
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boot up, obtain a reading of “nogo”, explain the meaning of “no-go” and how to provide a proper
sample, change the mouthpiece and take a final sample. He stated that this seems implausible.

| have considered Mr. Armour’s submissions with respect to what the officer did within the two
minutes after obtaining the first test result. | find there is nothing in the officer’s evidence to support
that he had a discussion with you about going to the detachment, or that he explained the meaning
of “nogo” or that he changed the mouthpiece after the “nogo” reading. Further, | find Mr. Armour’s
submissions with respect to what the officer would have had to have done preparing the second
ASD or where he would have been retrieving it from to be very odd, considering you are arguing that
a second ASD was not used. As well, | find some of his submissions to be speculative and not
“evidence” before me.

Mr. Armour referenced the case of Spencer v. Superintendent of Motor Vehicles, stating that in
cases involving questions of credibility, police are not presumed to have a credibility advantage. He
stated that in this instance, your evidence should be preferred for a number of reasons. | am familiar
with Spencer and although | acknowledge that | cannot presume that the police have a credibility
advantage, based on the evidence before me | disagree that | should prefer your evidence over the
officer’s for the following reasons.

| have already made a finding that the officer advised you of your right to a second analysis on a
different ASD and from the evidence, it appears that this occurred at 19:30 hours which was two
minutes prior to the second analysis. As such, if the officer was using the same ASD, it does not
make sense to me that you would not have spoken up, particularly when you were just advised it
would be done on a different ASD, you claim that you doubted the accuracy of the first test result
and that you requested to go to the detachment and provide a sample there.

| also find it noteworthy that you were initially dishonest with the officer when he asked about you
consumption, simply because you were “not drunk” so you did not think “it would be an issue.”
Further, | note that you advised the officer that you consumed two beers, but for this review you said
that you consumed three. In other words, not only were you initially dishonest with the officer, | am
left to wonder if you were untruthful again with the officer with respect to how many beers you
consumed or if you have been untruthful in this regard for this review.

Last, | find the information Mr. Armour obtained from a member of the s22 RCMP to support
that it is more likely than not that the officer had two ASDs with him. | say this because the member
said that whenever they go out to enforce traffic safety they take two separate ASDs. Further, as |
previously found, the officer’s evidence is that he advised you that the second test would be on a
different ASD. As well, | have evidence before me in the Report that two different ASDs were used,
along with two Certificates bearing the same serial numbers as noted in the Report. | do not require
additional evidence from the officer in his Narrative which detail his exact movements with respect to
using a second ASD.

Based on all of the evidence before me, | do not find your evidence to be credible and | find | prefer
the officer’s.

| am satisfied that the second analysis was performed on a different ASD.

Was the Notice served on the basis of the lower analysis result?

In the Report, the officer recorded the result of both ASD tests as a “FAIL”".
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As both test results were the same, | am satisfied that the Notice was served on the basis of the
“FAIL” result.

Was the ASD reliable?

In the Certificates, Andrew Butler certified that the ASDs were found to be within the recommended
limits when he checked their calibration on August 28, 2013. He also certified that to the best of his
knowledge the ASDs were functioning correctly.

| am satisfied that the ASDs were reliable.
Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act. You are prohibited from driving for 90 days.
Your prohibition took effect on September 20, 2013.

Please note that as a result of receiving this driving prohibition, you may be required to participate in
the Responsible Driver Program and the Ignition Interlock Program. This driving prohibition may be
considered by the Superintendent of Motor Vehicles in a review of your driving record. A further
prohibition may be imposed.

s.15
Adjudicator

cC: Cory Armour
Fax: 250-762-3163
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s.22

REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22
Introduction

On September 5, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different (“ASD”);

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

You checked the boxes next to three of the grounds on the application form. However, the
grounds associated with a refusal or failure to comply with a demand are not applicable to your
situation. | will consider all grounds available to you in this review.

At the outset of the oral hearing you confirmed that you had the disclosure documents. | have
proceeded with the review based on that confirmation.

In your oral hearing you explained that you have medical issues, and you require your licence for
your job. | acknowledge these submissions and appreciate your situation. However, under the Act |
am not authorized to consider hardship, personal circumstances, employment or transportation
needs in this review. The scope of the review is limited to the grounds as defined in the Act.

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
of Motor Vehicles VICTORIA BC V8W 9J2 Facsimile: |§\250) 952-6620
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis
Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent for the IRP (the “Report”), the investigating officer indicated that
you were driving or in care or control of a vehicle at 2120 hours on September 5, 2013.

In the Narrative Text Hardcopy (the “Narrative”) the officer stated that he observed you stopped
in the travel portion of the lane. He stated that you were straddling the centre line of the road
urinating. The officer stated that he activated his emergency lights and followed you for
approximately 3 kilometers. He stated that you eventually came to a stop in the middle of the
travel portion of the road.

In the hearing you deny that the officer was following with his emergency lights for 3 kilometers.
You stated that you were just looking for a place to pull over safely and you believe it was more
like % of a kilometer. In addition, you deny that you were urinating in the middle of the road.

| acknowledge that your evidence is quite different from the officer’s; however, you did not deny
that you were driving.

| am satisfied that you were a driver within the meaning of section 215.41(1) of the Act.

Did the ASD register a “FAIL"?

In the Report, the officer indicated that you provided a “FAIL” result at 2129 hours.
There is no evidence before me to the contrary. | am satisfied that the ASD registered a “FAIL".

Were you advised of your right to a second analysis?

The officer indicated that he advised you of your right to a second test on a different ASD, and
that the lower test result would prevail.

In his Narrative the officer reported that you declined the second test.
You stated that the officer did not offer you a second test.

Under the Act, an officer is mandated to inform a person of their right to request a second ASD
test. Once this right has been offered it is the person’s choice to submit to a second test. The
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evidence before me indicates that you declined the second test. | conclude that you were
advised of your right and you declined.

Was the second analysis performed on a different ASD?

| have already made a finding that you did not request a second test.

Was the Notice served on the basis of the lower analysis result?

The officer’s evidence is that one ASD test was administered, the result of which was a “FAIL”.
There is no evidence before me to the contrary.

| am satisfied that the Notice was served on the basis of the lower analysis result.

Was the ASD reliable?

The analysis of your breath was performed on an ASD with the serial number 101283. The
officer provided a Certificate of a Qualified ASD Calibrator for this ASD confirming that the
calibration of this ASD had been checked on August 16, 2013. This ASD had a Calibration
Expiry Date of September 13, 2013, and a Service Expiry Date of September 19, 2013.

This Certificate confirms that this ASD was within the recommended limits and was functioning
correctly. In the Report the officer swore that your ASD test was performed by a qualified ASD
Operator and that the ASD was functioning correctly

There is no evidence to the contrary.

| am satisfied that the ASD was reliable.

Was your BAC less than 80 mg% even though the ASD reqistered a “FAIL"?

The officer’s evidence is that there was a strong odour of liquor on your breath, you were
unsteady on your feet, and you had watery eyes. You admitted consuming alcohol and, when
asked the time of your last drink, replied “half hour.”

In the hearing you stated that you had a beer in the console of the van and you told the officer
you just had a beer.

While you have asserted that you consumed a beer just before; | do not find this statement very
convincing. | find that when the officer asked you when you had your last drink he turned his
mind to the issue of mouth alcohol. Based on the case of Giesbrecht v. Superintendent of Motor
Vehicles, 2011 BCSC 506, the court found that police should wait 15 minutes from the time of
the last known drink before obtaining breath samples in order to allow for the elimination of
mouth alcohol. Therefore, because he turned his mind to this question | find it is more likely than
not that if you had advised him that you just had a beer he would have waited the 15 minutes.
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Section 215.41(2) of the Act states that a “FAIL” result on an ASD indicates that the
concentration of alcohol in an individual’s blood is not less than 80 mg%. | am satisfied that
your BAC was not less than 80 mg%.

Decision

You are prohibited from driving for 90 days. Your prohibition took effect on September 5, 2013.
You have already served 12 days; therefore, you have 78 days remaining. Your prohibition
commences November 1, 2013. Please note that as a result of receiving this driving prohibition,
you may be required to participate in the Responsible Driver Program and the Ignition Interlock
Program. This driving prohibition may be considered by the Superintendent of Motor Vehicles in
a review of your driving record. A further prohibition may be imposed.

Adjudicator  s.15
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”’) No. $.22

Introduction

On October 11, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
| consider only the grounds of review which are relevant to the type of prohibition indicated on
the Notice the peace officer served.

Records at this office confirm that full disclosure of the documents before me was provided to
you and/or your representative. | have proceeded with this review based on that confirmation.

Issues

The foIIowmg are the issues in this review:
Were you a driver within the meaning of section 215.41(1) of the Act?
Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?
Was the second analysis provided by the officer and performed using a different ASD?

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
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Was the Notice served on the basis of the lower analysis result?
Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent (the “Report”), the investigating officer - Cst. Ricker - indicated
that you were driving or in care or control of a vehicle at 2023 hours on October 11, 2013. Cst.
Ricker, in the Occurrence Report, provides more evidence: a witness reported your vehicle
swerving; he waited to watch for your vehicle, and followed your vehicle. Upon stopping your
vehicle, he observed you as the driver of the vehicle, and identified you by your BC driver’'s
licence.

In your statement, you confirmed that you were “pulled over around 8pm by officer Jeremy
Ricker.”

| am therefore satisfied that you were driving at the time and date placed in to evidence by the
officer. | am satisfied that you were a driver within the meaning of section 215.41(1) of the Act.

Did the ASDs register “FAIL"?

In the Report, the officer indicated that you provided ASD “FAIL” results at 2031 and 2036
hours.

Mr. Armour provided no evidence on your behalf on this issue; he noted: “She is not saying the
machine didn’t register a fail or that the officer didn’t use two different machines, or that she
wasn’t shown the results of the machines”.

| am satisfied that the ASDs registered “FAIL” results.

Were you advised of your right to a second analysis?

In the Report, Cst. Ricker indicated that he advised you of your right to a second test on a
different ASD, and that the lower test result would prevail. He checked ‘YES’ to indicate that
you requested a second test. In the occurrence report, he notes this occurred at 2033 hours.
He provides that you stated you wanted to provide a second sample: “Yeah, | guess.”

There is no evidence to the contrary. Based on sworn evidence, | am satisfied that the officer
advised you of your right to a second analysis.

Was the second analysis provided by the officer, and was it performed using a different ASD?

The officer’s evidence in the Report is that he provided the second analysis on your request, on
ASD serial number 101068. In the occurrence report, he notes proceeding with a second
sample, and showing you the result.
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In his submissions, Mr. Armour does not question the existence, or the result, of a second
analysis. | therefore find this analysis occurring at 2036 hours to be the second analysis
provided by the officer.

Was the Notice served on the basis of the lower analysis result?

Cst. Ricker recorded the two test results as “FAIL”. With two “FAIL” results being the only test
result obtained on two ASDs, | am satisfied that the Notice was served on the basis of a “FAIL”
result.

Were the ASDs reliable?

The officer provided a ‘Certificate of a Qualified ASD Calibrator’ (the “Certificates”) for ASDs
serial numbers 101054 and 101068 which he used to test the samples of your breath. These
Certificates form part of the sworn Report.

For ASD serial number 101054, the qualified ASD Calibrator, J. Stanviloff, certified that on
October 1, 2013, he checked the calibration. He found the ASD to be within the recommended
limits. He recorded the ASD calibration expiry date as October 29, 2013 and the service expiry
date as October 30, 2013.

For ASD serial number 101068, the qualified ASD Calibrator, J. Stanviloff, certified that on
October 1, 2013, he checked the calibration. He found the ASD to be within the recommended
limits. He recorded the ASD calibration expiry date as October 29, 2013 and the service expiry
date as April 25, 2014.

Mr. Armour made no submissions on the issue of ASD functionality. | am therefore satisfied of
the reliability of each ASD in obtaining samples at roadside.

Did the ASD register a “FAIL” as a result of your BAC exceeding 80 mg%?

Your lawyer summarizes your statements on your behalf in his letter dated October 21. Your
stated drinking pattern calls the results of the ASDs into question. He bases this on the general
rate of alcohol metabolizing in a person’s system “at a rate of about one ounce per hour.”

You provide details in your statement:

« you finished work at 6pm, then went to your friend’s house;

« you had two vodka and coke with dinner;

» upon Cst. Ricker mentioning the odour in his interaction with you, and the reason for his
stopping you, you agreed to provide a sample after informing him of two drinks;

« you deny not telling Cst. Ricker initially about your consumption;

« you also take issue with his Report stating “3 hours earlier” because you were working at that
time.

5.22 a friend, also provides a statement that shows you got to her house at 6:15pm, and
your two drinks, leaving her house “around 7:30 pm.”
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In comparing your version of events to that of the officer, | look carefully at two aspects of the
evidence.

First, in furtherance to Mr. Armour’s points on metabolization of alcohol, the calculation he relies
on is very broad, not taking into account a number of other factors that are necessary to
consider. Your statement does not provide further evidence in this regard. Factors not stated
include the rate at which you consumed two vodka-cokes, and the amount of alcohol in each
drink. In addition, your physical make-up and activities of that particular day also are relevant
factors to this consideration.

Secondly, the timeline provided by you in your statements is not clear. With regard to the rate
of consumption, two drinks within roughly a single hour is a significant amount, especially vodka
with a higher alcohol percentage. In your statement you do not provide an exact time at which
you left $.22 home; her statement provides the time “around 7:30 pm.” You state you
were pulled over “around 8pm” which does not account for the officer’s recorded time of
stopping you at 8:25pm. Taking .22 provided time into consideration, this leaves
approximately 55 minutes that are not accounted for in your statement. | find the officer's
recording of time to be strictly accurate throughout the evidence he provides; you do not
specifically protest the times recorded by the officer, nor do you provide accuracy on these
points.

You do take issue with the evidence presented by the officer with regards to the time of your last
drink. You state: “I read in his report that he says | said | drank them ‘3 hours earlier”.
However, the Report and the occurrence report completed by Cst. Ricker both state: “about 3
hours ago” in those exact terms. The term you provide to deny Cst. Ricker’s evidence is not

strictly synonymous.

With this vagueness in place, | cannot accept your pattern of consumption overall, due to the
lack of detail on specific amounts you drank, in addition to the varying estimations of time.

In contrast, | have evidence recorded by the officer that you provided two ASD samples which
both registered “FAIL.” | have found the ASDs to be functional and reliable at the time they
were used at roadside. On a balance of probabilities, | find the ASD results to be reliable. The
alcohol consumed in all likelihood resulted in “FAIL” results; there is no compelling evidence to
establish a factual scenario otherwise.

Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act. You are prohibited from driving for 90 days.
Your prohibition took effect on October 11, 2013.

Please note that as a result of receiving this driving prohibition, you may be required to
participate in the Responsible Driver Program and the Ignition Interlock Program. This driving
prohibition may be considered by the Superintendent of Motor Vehicles in a review of your
driving record. A further prohibition may be imposed.
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s.15
Adjudicator
cc. Cory P. Armour

Tessmer Law Offices
fax: 250-762-3163
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22

Introduction

On September 20, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and

¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
you. | have proceeded with this review based on that confirmation.

To date | have not received any submission from you with regard to your IRP. | have continued
with this review based on the evidence before me.

Issues

The following are the issues in this review:
e Were you a driver within the meaning of section 215.41(1) of the Act?
¢ Did you fail or refuse to comply with an ASD demand?
e |If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

The officer indicates in the Report to Superintendent (the “Report”) that you were the driver of a
motor vehicle at 2016 hours on September 20, 2013. In the Narrative Text Hardcopy (the
“Narrative”) the officer indicates that he received a report of a possible impaired driver ina s.22
.22 The officer states that he parked his vehicle and

waited forthe  s22  to arrive at his location. The officer states that he observed the

s22  activated his emergency equipment and followed the 22  to the owner’s
residence. The officer states that he observed the driver exit the vehicle and you were identified
as the driver.

| have no evidence before me to the contrary. | am satisfied that you were a driver within the
meaning of section 215.41(1), of the Act.

Did you fail or refuse to comply with an ASD demand?

There are two matters for me to determine in this issue. | must determine whether the peace
officer made a valid demand, and whether you failed or refused to comply with that demand.

In the Report, the officer indicates that you had the odour of liquor on your breath. In the
Narrative, the officer states that he formed his suspicion based on the initial driving complaint,
his observation of you driving without headlights, being unsteady on your feet, slurred speech,
and an odour of liquor coming from you. The officer states that after speaking to you for a few
minutes, he read the ASD demand to you from a card.

| am satisfied that the peace officer made a valid ASD demand.

The officer indicates that he informed you that refusing to provide a breath sample carried the
same penalty as providing a “FAIL” result on the ASD. The officer states that while he was
reading the ASD demand you sat down in your vehicle and stated, “You’re stressing me out
Jon, | need a drink.” The officer states that when he looked up he observed you to be drinking
from a bottle of vodka. The officer states that he then took the bottle from you, and arrested you
for refusal to provide a breath sample, and obstruction.

Having considered the officer’s evidence, | do not find that | have any compelling evidence
before me to indicate that you intended to provide a sample of your breath. The officer indicates
that he explained the process of providing a sample of breath to you, and you refused to
cooperate.

| am satisfied that you failed or refused to comply with the ASD demand.

Did you have a reasonable excuse?

| do not have any evidence before me to indicate that you had a reasonable excuse. | am
satisfied that you did not have a reasonable excuse to fail or refuse to comply with the ASD
demand.
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Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(1) of the Act. You are prohibited from driving for 90
days. Your prohibition took effect on September 20, 2013.

Please note that as a result of receiving this driving prohibition, you may be required to
participate in the Responsible Driver Program and the Ignition Interlock Program. This driving
prohibition may be considered by the Superintendent of Motor Vehicles in a review of your
driving record. A further prohibition may be imposed.

s.15
Adjudicator
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Introduction

On September 14, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1) of the Act;

o the approved screening device (“ASD”) registered a “fail” as a result of your blood alcohol
concentration (“BAC”) being not less than 80 milligrams of alcohol in 100 millilitres of blood
(80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

Two of the grounds on which you applied for this review are not applicable to your situation
because the officer alleged that you were being prohibited from driving because an ASD test
resulted in a “fail”. Therefore, | will consider all of the grounds available to you in this review that
are appropriate to those circumstances.

Records at this office confirm that full disclosure of the documents before me was provided to your
lawyer, Jennifer L. Currie. | have proceeded with this review based on that confirmation. |
acknowledge receipt of Ms. Currie’s submissions, together with a copy of the case Wilson v.
British Columbia (Superintendent of Motor Vehicles) 2013 BCSC 1638, and your signed
statement.
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Ms. Currie submits that your driving prohibition should be set aside because the officer’s evidence
does not establish that he formed the belief that your ability to drive was affected by alcohol or, if
he did, that such belief was based on reasonable grounds. Ms. Currie provided me with a copy of
the Wilson case in support of her submission.

| acknowledge Ms. Currie’s submission on this matter, and | have read and considered the Wilson
case. | acknowledge the Court’s ruling, however, section 215.5(4) of the Act requires me to
revoke a driving prohibition if | am satisfied of any of the specific grounds set out in that section.
Whether an officer had reasonable grounds to issue the Notice is not a stated ground in section
215.5(4) of the Act, meaning that it is not a ground of review. Therefore, | have no statutory
authority to revoke a prohibition on this ground.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “fail”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

The police evidence in the Report to Superintendent (the “Report”) is that on September 14, 2013,
at 03:10 hours Officer McKinney (the “officer”) established you as a driver or having care or
control of a vehicle. There is no evidence to the contrary before me.

In your submission, you dispute the officer’s evidence regarding your driving behavior; however,
you do not dispute that you were a driver.

| am satisfied that you were a driver within the meaning of section 215.41 of the Act.

Did the ASD register a “fail’?

The police evidence in the Report is that at 03:11 hours and at 03:20 hours, the officer used ASD
serial numbers 101343 and 101345 respectively to take a breath sample from you. The result of
both of your ASD tests was a “fail”. There is no evidence to the contrary before me.

| am satisfied that both ASD tests registered a “fail”.
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Were you advised of your right to a second analysis?

The police evidence at section 7 of the Report is that after your first breath test, the officer
explained to you your right to a second analysis on a different ASD and also explained that the
lower of the two test results would prevail. There is no evidence before me to the contrary.

| am satisfied that you were advised of your right to a second breath test.

Was the second analysis provided by the officer?

As indicated above, the second analysis was provided by the officer on ASD serial number
101345 at 03:20 hours.

| am satisfied that the second analysis was provided by the officer.

Was the Notice served on the basis of the lower analysis result?

Because both results were a “fail”, | am satisfied that the Notice was served on the basis of the
lower analysis result.

Was the ASD reliable?

The evidence in the Certificates of a Qualified ASD Calibrator (the “Certificates”) indicates the
following:

e ASD serial number 101343 was recalibrated on August 23, 2013, and then checked and
found to be within the recommended limits. This ASD has a calibration expiry date of
September 20, 2013, and a service expiry date of October 31, 2013.

o ASD serial number 101345 was checked for calibration on August 23, 2013, and found to
be functioning correctly and within the recommended limits. This ASD has a calibration
expiry date of September 20, 2013, and a service expiry date of October 31, 2013.

As there is no evidence to the contrary before me, | am satisfied that both of the ASDs were
reliable.

Was your BAC less than 80 mg% even though the ASD reqistered a “fail’?

| have read and considered your signed four page statement. You provided me with some details
about the day’s events on September 13", and then describe the events of that evening. You
said you sat out on the patio of your friend’s summerhouse but neither you nor 5.22
consumed any alcohol. You both went to a party where you consumed one bottle of Corona beer
between 8-8:30 p.m. You then went to a second party where you say you drank three 355 ml
cans of Twisted Iced Tea, which is 5% alcohol. You drank between 10:10 and 1:00 a.m., at which
time you said you stopped drinking because you planned on driving later. You said you were
“very surprised” by the “fail” ASD test results. You said you weigh $.22 and you were
certain that by the time you did the ASD tests, you had a BAC well under the legal limit for driving.
In addition, you dispute the officer’s evidence on several points. You assert that you did not have
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red, watery eyes but if you did it was because you had been wearing your contacts for an
extended period of time; you were not walking in a deliberate or predetermined way; you did not
sway to any degree and you were not displaying any signs of impairment when dealing with the
officer.

The officer’s evidence is that, in addition to the appearance of your eyes, your
deliberate/predetermined manner of walking and slight swaying, he detected a strong smell of
liquor on your breath and body. | cannot comment on how impaired you say you felt at the time
but note that you blew a “fail” ASD test result on two different ASDs which | have already found to
be functioning correctly. As well, Section 215.41(2) of the Act states that a “fail” result on an ASD
indicates that the concentration of alcohol in an individual’s blood is not less than 80 mg%.

You said at paragraph 26 of your written statement that you do not understand why you blew a
“fail” on the ASDs because you did not consume enough alcohol to have a blood alcohol level
over 80mg%. However, at paragraph 13 you said that you were certain that by 3:00 a.m. you had
a “blood alcohol level well under the legal limit” for driving.” | question how you would know what
your BAC was as there is no evidence before me to suggest that you had any means of knowing
what your BAC was for certain. | do have evidence before me in the form of the two “fail” ASD
tests taken on ASDs which | have already found to be functioning reliably. Consequently, |
conclude that you must have been mistaken about your drinking pattern that night.

| am satisfied that your BAC was not less than 80 mg%.

Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act. You are prohibited from driving for 90 days.
Your prohibition took effect on September 14, 2013.

Please note that as a result of receiving this driving prohibition, you may be required to participate
in the Responsible Driver Program and the Ignition Interlock Program. This driving prohibition
may be considered by the Superintendent of Motor Vehicles in a review of your driving record. A
further prohibition may be imposed.

s.15
Adjudicator

CC: Jennifer L. Currie
By fax 604-590-5626
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22

Introduction

On May 20, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
o you failed or refused to comply with a demand made under the Criminal Code to provide
a sample of breath for analysis by means of an approved screening device (“ASD”); and
¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

At the beginning of the hearing, you confirmed that you received all of the disclosure documents
before me. | have proceeded with the review based on that confirmation.

Issues

The following are the issues in this review:

e Were you a driver within the meaning of section 215.41(1) of the Act?
¢ Did you fail or refuse to comply with an ASD demand?
e If you failed or refused to comply with the demand, did you have a reasonable excuse?
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Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue:

Were you a driver within the meaning of section 215.41(1) of the Act?

Based on the totality of the evidence before me, | am satisfied that you were not a driver within
the meaning of section 215.41(1) of the Act.

Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(4) of the Act.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

Upon receipt of your proof of payment, the Superintendent of Motor Vehicles will pay towing and
storage costs up to and including the date the vehicle was eligible for release. Original
receipts and invoices with proof of payment must be attached. You must also enclose a
copy of this letter to ensure the correct charges are refunded to you. You should know that if
the vehicle is not reclaimed, the impound lot may apply to the Superintendent of Motor Vehicles
to dispose of the vehicle.

s.15

Adjudicator

cc: Kurt Frochlich
Fax: 250-492-4877
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22
Introduction

On November 24, 2012, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?
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e Was the ASD reliable?
Facts, Evidence and Analysis
As it is determinative of this review, | will only address the following issue.

Was the ASD reliable?

Based on the evidence before me, | satisfied that the ASD was not reliable.
Decision

As a result of my findings, | revoke your driving prohibition, monetary penalty, and vehicle
impoundment, as required by section 215.5(4) of the Act. You may resume driving after you
have obtained a driver’s licence from the Insurance Corporation of British Columbia. If you hold
an Enhanced Driver’s Licence, you must make an appointment to reapply for that licence.

Records at this office indicate that the vehicle associated with this IRP has already been
released. Since your IRP review is successful and the prohibition is revoked, you are eligible to
have the towing and storage costs reimbursed by the Superintendent. To ensure the correct
charges are refunded to you, you must attach receipts and invoices with proof of payment
and you must also enclose a copy of this letter.

Please note that this decision does not change any other prohibitions from driving or licensing
requirements.

s.15

Adjudicator

CC: Kurt Froehlich
Boyle & Co. Lawyers
Fax: 250-492-4877
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22
Introduction

On September 28, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

you were a driver within the meaning of section 215.41(1);
e an approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");
you were advised of your right to request a second analysis;
if requested, it was provided and performed with a different ASD;
the Notice was served on the basis of the lower analysis result; and,
the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

When you applied for this review, the ground that you checked on the application was that you

did not refuse or fail to comply with the officer's demand to provide a breath sample. However,
that ground is not applicable in your case, because of the reason for which you were prohibited.
For your benefit, | have considered all grounds applicable to your situation.

At the beginning of the hearing, you confirmed that you had received all of the disclosure
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documents before me. | proceeded with the review based on that confirmation.

In the oral hearing, you commented on the officer’s evidence of your driving behaviour and the
odour of liquor in the vehicle. These matters can contribute to an officer's reasonable suspicion
that a person has alcohol in his or her body, which may lead the officer to make a valid ASD
demand. However, the validity of the demand is not an issue in this review; it is relevant only in
circumstances where a person fails or refuses to comply with a breath demand. As a result,
factors that led the officer to make an ASD demand are not relevant to my considerations.

Issues
The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In the Report to Superintendent (the “RTS”), Constable Enkirch indicated that he witnessed you
driving or in care or control of the vehicle at 2030 hours, on September 28, 2013. There is no
evidence before me to the contrary. | am satisfied that you were a driver within the meaning of
section 215.41(1) of the Act.

Did the ASD register a “FAIL"?

In the RTS, Constable Enkirch said you provided a breath sample into an ASD and that the
device registered “FAIL”, as a result of the analysis. There is nothing before me to the contrary.
| am satisfied that the ASD registered “FAIL” at 2034 hours, as set out in the officer’s evidence.

Were you advised of your right to a second analysis?

In the RTS and the Narrative Text Hardcopy (the “Narrative”), Constable Enkirch indicated that
he informed you of your right to a second breath test analysis. There is nothing before me to
the contrary. | am satisfied that you were advised of your right to a second breath test analysis,
but that you declined to take advantage of this opportunity.
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Was the second analysis provided by the officer?

| am satisfied that the second analysis was not provided by the officer, because you did not
request a second test.

Was the second analysis performed on a different ASD?

This issue is not relevant, because you did not request a second analysis.

Was the Notice served on the basis of the lower analysis result?

In the RTS, the constable stated that the ASD used to analyze your breath registered “FAIL".
| am satisfied that the Notice was served on the basis of the lowest available result, which was
“FAIL”.

Was the ASD reliable?

The evidence provided by the police in the Certificate of a Qualified ASD Calibrator regarding
the ASD used in your case indicates that the device was found to be functioning correctly and
was found to be within the recommended limits. There is nothing before me to the contrary on
this point. | am satisfied that the ASD was reliable.

Was your BAC less than 80 mg% even though the ASD registered a “FAIL"?

You told me that you had not consumed any alcohol on the night in question. You said you left
work early — at approximately 7:07 to 7:09 pm, because you were $.22 You
told me you had started to feel ill two days before. You said you did not explain your condition
to the officer, because it was embarrassing. You said it takes you half an hour to get home and
you explained that you had to stop at a few friends’ places on the way to use their clean
washrooms; you said you do not like to use gas station washrooms that are usually dirty.

You said you had two cigarettes and two orange juices (“OJs”) at the first friend’s place where
you stopped. You said you also consumed some Benadryl and Nyquil there, although you did
not say how much you consumed nor when this occurred.

You did not indicate how long you were at the first friend’s home, but you told me you left work
at approximately 7:09 pm and you did not dispute the officer’s evidence of being pulled over at
8:30 pm. At some point after you left the first friend’s house, you pulled over to text another
friend to ask if you could stop there to use her washroom. The police pulled you over shortly
after you sent this text message and started driving again.

Your evidence raises questions in my mind. You implied that you were very uncomfortable,
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given your condition, so it seems odd that you would stay at your first friend’s place for the
length of time it would take to have two cigarettes and OJs. These factors cause me to question
the reliability of your evidence of needing to get home as soon as possible and of your reported
lack of alcohol consumption.

You said you work $.22 and you would be fired on the spot,
if there was any indication that you had been drinking at work. You said it does not make sense
to take the risk.

You had an explanation for why the officer noticed symptoms that are associated with

a driver who is affected by alcohol — the driving behaviour, the odour of alcohol, the watery
eyes, your difficulty retrieving your driver’s licence and your apparent difficulty following
directions. You told me that after you finished texting the second friend, you pulled back onto
the road and realized you had left the emergency brake on. You also said you had a problem
with a cord of some kind and that these things must have caused the swerving the officer
withessed.

You said the odour of liquor that the officer noticed was caused by a cider bottle that had
exploded in the vehicle earlier. You said only a little of the bottle contents sprayed out, so it still
looked fairly full to the officer. You said the other indicia of consumption the officer noticed were
caused by your uncomfortable condition.

As noted above, | have concerns about the reliability of your evidence. If | accept your
explanations for the undisputed symptoms of alcohol consumption that the officer observed,
there are still two difficulties | note. First, your breath sample registered “fail” on an ASD that |
found to be reliable, and second, you did not ask for a second analysis that could have proven
the first test faulty. If you were shocked by the result of the first ASD test, it seems odd that you
did not tell the officer that the result did not make sense and request a second test. Constable
Enkirch’s evidence in the Narrative is that he asked you if you wanted a second analysis twice
and explained that you had nothing to lose by doing it. He indicated that you said “No, | don’t
want to.”

The officer’s evidence confirms that while waiting for the tow truck, you told him a number of
times that you had to use the washroom. His evidence is that you said “I had a couple of d. . .”
and then you stopped speaking. You told me you were not going to say “drinks”, but that you
felt humiliated to begin with and that the officer seems to be making his own assumptions about
what was going on, so you did not finish the sentence. You told me you went in front of the
vehicle to relieve yourself at this point. This could explain why you did not take time to do a
second analysis, but it this does not get past the undisputed evidence that your breath
registered a “fail” on a reliable ASD.

Further, while you were not required to provide any particular evidence for this review, | find it
odd that you did not submit any corroborating statements from friends or co-workers to support
your version of events.

You did not provide any persuasive evidence that would cause me to doubt the “FAIL” reading
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on the ASD. Section 215.41(2) of the Act states that a “FAIL” result on an ASD indicates that
the concentration of alcohol in an individual’s blood is not less than 80 mg%. | am satisfied that
your BAC was not less than 80 mg%.

Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act. You are prohibited from driving for 90 days.
Your prohibition took effect on September 28, 2013.

Please note that as a result of receiving this driving prohibition, you may be required to
participate in the Responsible Driver Program and the Ignition Interlock Program. This driving
prohibition may be considered by the Superintendent of Motor Vehicles in a review of your
driving record. A further prohibition may be imposed.

s.15
Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. 5.22
Introduction

On October 26, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act’) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o the approved screening device (“ASD”) registered a “FAIL” as a result of your blood alcohol
concentration (“BAC”) being not less than 80 milligrams of alcohol in 100 millilitres of blood
(“80 mg%”);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to you. |
have proceeded with this review based on that confirmation.

In your IRP Application for Review you indicated three grounds for review, two of which are not
applicable to your situation because on the Notice the officer indicated you were being prohibited
from driving because an ASD test resulted in a “FAIL”. All grounds for review that apply to your case
will be considered in this review.

In your written submission, you indicated that your licence is of great value to you. Specifically, that
you require your licence as you live in a rural area and your employment duties include  s22
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.22 Therefore, without a licence your employment will be terminated. You
submit that this will result in a “domino effect” that will most likely cause you to apply for welfare in
the near future. Moreover, .22 provided a letter that reiterated the importance of you
holding a valid licence in order to continue your employment as .22 | can appreciate
that a 90-day driving prohibition can have far reaching effects. However, under the Act, | am not
able to consider hardship including personal circumstances, employment or transportation needs.
The scope of this review is limited to the grounds as defined in the Act.

Issues

The following are the issues in this review:

o Were you a driver within the meaning of section 215.41(1) of the Act?
Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?
Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?
Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In the sworn Report to Superintendent (the “RTS”), the investigating officer indicated that you were
driving or in care or control of a motor vehicle at 2055 hours on October 26, 2013. There is no
evidence before me to the contrary.

| am satisfied that you were a driver within the meaning of section 215.41(1) of the Act.

Did the ASD register a “FAIL"?

In the RTS, the officer indicated that the ASDs registered a “FAIL” at 2059 hours and
2101 hours, respectively. There is no evidence before me to the contrary.

| am satisfied that the ASDs registered a “FAIL”.

Were you advised of your right to a second analysis?

In the RTS, the officer indicated that he advised you of your right to a second analysis. There is no
evidence before me to the contrary.

| am satisfied that you were advised of your right to a second analysis.

Was the second analysis provided by the officer?

In the RTS, the officer indicated that he provided you with a second analysis. There is no evidence
before me to the contrary.

| am satisfied that a second analysis was provided by the officer.
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Was the second analysis performed on a different ASD?

In the RTS, the officer recorded the serial numbers of the ASDs used for your tests as 101033 and
056523, respectively. There is no evidence before me to the contrary.

| am satisfied that the second analysis was performed on a different ASD.

Was the Notice served on the basis of the lower analysis result?

In the RTS, the officer indicated that both ASD test results were a “FAIL". Accordingly, the lower
analysis result was a "FAIL". There is no evidence before me to the contrary.

| am satisfied that the Notice was served on the basis of the lower analysis result.

Was the ASD reliable?

The officer submitted Certificates of a Qualified ASD Calibrator in which Cst. William Douglas Long
certified that the ASDs were found to be within the recommended limits when he checked their
calibration on October 5, 2013, and October 4, 2013, respectively. Cst. Long also certified that to
the best of his knowledge the ASDs were functioning correctly. There is no evidence before me to
the contrary.

| am satisfied that the ASDs used for your tests were reliable.
Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act. You are prohibited from driving for 90 days.
Your prohibition took effect on October 26, 2013.

Please note that as a result of receiving this driving prohibition, you may be required to participate in
the Responsible Driver Program and the Ignition Interlock Program. This driving prohibition may be
considered by the Superintendent of Motor Vehicles in a review of your driving record. A further
prohibition may be imposed.

s.15
Adjudicator
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. .22

Introduction

On October 12, 2013, a peace officer served you with a Notice of Driving Prohibition (the “Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition, along
with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

o you failed or refused to comply with a demand made under the Criminal Code to provide a
sample of breath for analysis by means of an approved screening device (“ASD”); and

¢ you did not have a reasonable excuse for failing or refusing to comply with a demand.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty, and
revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters
One of the grounds that you applied on is not relevant to your circumstance. | will consider all the
applicable grounds in this review.

Records at this office confirm that full disclosure of the documents before me was provided to
you. | proceeded with this review based on that confirmation.

In your submission you stated that your driving record will not indicate any prohibitions due to
alcohol or no insurance.

Under the Act | am not authorized to consider an individual’s driving record in this review. The
scope of the review is limited to the grounds as defined in the Act.

Issues
The following are the issues in this review:

o Were you a driver within the meaning of section 215.41(1) of the Act?
¢ Did you fail or refuse to comply with an ASD demand?
e If you failed or refused to comply with the demand, did you have a reasonable excuse?

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
of Motor Vehicles VICTORIA BC V8W 9J2 Facsimile: |§\250) 952-6620
Phase' 1, Page 61

JAG-2013-01992



s.22
IRP Review Decision
Page 2

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In the sworn Report to Superintendent for the IRP (the “Report”), the officer indicated that you were
driving or in care or control at 1708 hours on October 12, 2013. The officer submitted an Occurrence
Report (the “Narrative”), which forms part of the Report and is also sworn. In it, he noted that he was
operating the Automated Licence Plate Recognition unit (ALPR) on highway 97 5.22 when
he registered a hiton plate s22  The hit showed the vehicle as uninsured. The officer reported
that he conducted a traffic stop and you were identified as the driver.

There is no evidence to the contrary.
| am satisfied that you were a driver within the meaning of section 215.41(1) of the Act.

Did you fail or refuse to comply with an ASD demand?

There are two matters for me to determine in this issue. | must determine whether the peace officer
made a valid demand, and whether you failed or refused to comply with that demand.

In the Report, the officer indicated that he formed his suspicion at 1716 hours and read the ASD
demand at 1723 hours. He checked the box to indicate that you had an odour of liquor on your
breath, and he indicated that your response to being asked the time of your last drink was “2 minutes
before you pulled up”.

In the Narrative, the officer stated that he formed the suspicion that you were impaired by alcohol
given the following:

e The strong odour of liquor on your breath.
e Red eyes.
e Admission of consumption.

In the Narrative, the officer stated that after he read the demand; he asked you if you understood.
Your response was “l think so”. You were asked what you did not understand. You did not reply. The
demand was read, and again you indicated “I think so.”

Based on the evidence before me, | am satisfied that the officer made a valid ASD demand.

In determining whether you failed or refused to comply with the demand, | turn again to the Report.
The officer checked the box to indicate that you refused. He recorded the time of the refusal as 1728
hours.

The officer provided the following evidence for your attempts:

e 1%attempt you placed the mouthpiece in the left corner of your mouth and blew out the
rest of your mouth. No air was being blown into mouthpiece and out the back of the
ASD. The ASD display did not indicate any air being blown into the ASD.

e 2" attempt you blew but stopped before a minimal volume of air was blown into the
ASD.

e 3"“attempt you blew into the mouthpiece but stopped before a minimal volume of air was
blown into the ASD.
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e 4™attempt you blew into the mouthpiece but stopped before a minimal volume of air was
blown into the ASD

The officer stated that he advised you of the consequences.

e 5™ attempt you blew into the mouthpiece but stopped before a minimal volume of air was
blown into the ASD.

You were deemed a refusal. There is no evidence of a valid result. | am satisfied that you failed or
refused to comply with the ASD demand.

Did you have a reasonable excuse?

You stated that if the officer believed you were over the legal limit to safely operate a vehicle and
after 4 unsatisfactory results on the ASD he should have ordered a blood, saliva or urine test.
However, | am not aware that the officer had any obligation to provide you with any alternative
method.

You stated that you suffer from .22 and one of the side effects is .22
s.22 You stated that the muscles have to work harder to inhale and exhale.

| acknowledge that you suffer  s.22 however your actions were not consistent with someone
who was having difficulty in providing a sample; rather, the evidence suggest that you were not
making earnest attempts in providing a suitable breath sample.

You stated that the officer observed that you were speaking clearly, loud, and breathing normal. You
suggested that this is not consistent with intoxication. In considering this statement | find that the
officer did not record this information beneath your actions and behavior for reasonable and
probable grounds. He made this statement after the 5 attempts as an observation that he believed
there was no reason you could not provide a suitable sample.

Based on the evidence before me, | am satisfied that you did not have a reasonable excuse for
failing or refusing to comply with the ASD demand.

Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act.

You are prohibited from driving for 90 days. Your prohibition took effect on
October 12, 2013. You may resume driving once you have obtained a driver's licence from the
Insurance Corporation of British Columbia.

Please note that as a result of receiving this driving prohibition, you may be required to participate in
the Responsible Driver Program and the Ignition Interlock Program. This driving prohibition may be
considered by the Superintendent of Motor Vehicles in a review of your driving record. A further
prohibition may be imposed.

Adjudicator  s.15
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. $.22
Introduction

On August 2, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e an approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

You applied on the ground that “I did not refuse or fail to comply with the officer's demand to
provide a breath sample;” however, that ground is not applicable to your situation because you
did not receive a refusal IRP. For your benefit, | have considered all the grounds available to

you.

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Clarke Bernett. | have proceeded with this review based on that confirmation.

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
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In accordance with the BC Supreme Court’s decision in Buhr v. British Columbia
(Superintendent of Motor Vehicles), 2013 BCSC 1443, the “Superintendent’s Report on
Approved Screening Devices” which may have been disclosed to your lawyer is not admissible
in this review hearing and, accordingly, | have not relied upon that report in making my decision.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?
Did an ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

The officer indicates in the Report to Superintendent (the “Report”) that you were the driver of a

motor vehicle at 0040 hours on August 2, 2013. In the Narrative Text Hardcopy (the “Narrative”)
the officer indicates that you arrived at a roadblock and were identified as the driver via your BC
driver’s licence.

In your evidence you state that you were driving your friends home from the bar when you were
stopped by the officer.

| am satisfied that you were not a driver within the meaning of section 215.41, of the Act.

Did an ASD register a “FAIL"?

The officer indicates in the Report that you provided two samples of your breath, at 0042 hours
and 0047 hours, both resulting in “FAIL” readings.

I have no evidence before me to the contrary.

| am satisfied that an ASD registered a “FAIL".

Were you advised of your right to a second analysis?

In the Report the officer indicates that you were advised of your right to request a second test,
and that you were informed that the lower ASD result would prevail. In the Narrative the officer
indicates that you were read your right to request a second test at 0044 hours.

I have no evidence before me to the contrary.

| am satisfied that you were advised of your right to a second breath test analysis.
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Was the second analysis provided by the officer?

The officer indicates in the Report that you provided a second sample of your breath at 0047
hours.

| have no evidence before me to the contrary. | am satisfied that the second analysis was
provided by the officer.

Was the second analysis performed on a different ASD?

In the Report the officer indicates that you provided your first sample of breath into ASD serial
number 101230 and your second sample of breath into ASD serial number 101238. The officer
also provided the Certificate of a Qualified ASD Calibrator for ASD serial numbers 101230 and
101238.

| have no evidence before me to the contrary.

| am satisfied that the second analysis was performed on a different ASD.

Was the Notice served on the basis of the lower analysis result?

The officer indicates in the Report that both ASD analyses resulted in a “FAIL” reading.
| have no evidence before me to the contrary.

| am satisfied that the Notice was served on the basis of the lower analysis result.

Was the ASD reliable?

For the first ASD, the qualified ASD calibrator certified that on July 8, 2013, he checked the
calibration of ASD serial number 101230. He found the ASD to be within the recommended
limits and functioning correctly. He recorded the ASD calibration expiry date as August 5, 2013,
and the service expiry date as June 7, 2014.

For the second ASD, the qualified ASD calibrator certified that on July 8, 2013, he checked the
calibration of ASD serial number 101238. He found the ASD to be within the recommended
limits and functioning correctly. He recorded the ASD calibration expiry date as August 5, 2013,
and the service expiry date as September 17, 2013.

| have no evidence before me to the contrary.

| am satisfied that the ASD was reliable.

Was your BAC less than 80 mg% even though an ASD reqistered a “FAIL"?

The officer indicates in the Report that your response to the time of your last drink was “45
minutes to an hour ago.” In the Narrative, the officer indicates that your response to the time of
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your last drink was, “couple drinks 45 minutes to an hour ago.” The officer also indicates that
you had the strong odour of liquor on your breath.

In your submission you state that you did not consume any alcohol until you arrived at the Level
nightclub. You state that while at Level you ordered two drinks, at approximately 10:20pm and
11:00pm. You state that around midnight your friend s22 bought you another drink which you
casually drank until 12:35am when your friends approached you and told you that they believed

5.22 and that they wanted to leave immediately. You state that you had just
taken a small drink when you went to leave. You state that it took about three minutes to leave
the Level and to get into your car. You state that you were driving for about one minute before
you encountered Cst. Smith. You state that when dealing with the officer you forgot that you
had just consumed part of your last drink, and this is why you told him that your last drink was
45 minutes to an hour prior. You state that you were concerned for your friend’s well-being and
it was not until the next day when you told your roommate, that you were reminded that he had
bought you a drink shortly before you left the bar. You state that you only consumed two and a
half one ounce drinks between 10:20pm and 12:35pm and it is your belief that the ASDs should
not have registered a “FAIL” reading. You state that you believe the “FAIL” readings to be due
to mouth alcohol.

.22 states in her evidence that you did not consume any alcohol prior to
your arrival at the Level. $.22 states that you consumed two drinks, after
10:15pm, and around 11:00pm. 5.22 states that you were still consuming your
final drink when you were approached by your friends who wanted to leave. .22

confirms that you were driving for less than a minute before you were stopped by the
officer.

You have also provided a statement from .22 states that he purchased
a drink for you around 12:00am. $.22 states that the walk from the Level to your vehicle
took less than five minutes, and that you were stopped by the officer within a minute of driving.

5.22 states that when you were talking the following day, he reminded you that you had
been drinking your last drink immediately prior to leaving the club.

Your evidence also includes an expert report from Ms. Jakus, a forensic alcohol consultant. Ms.
Jakus states that your final drink of vodka would not have been absorbed by the time of your
ASD analyses and that based on your claimed drinking pattern, your BAC at the time of your
ASD analyses would have been 0-14mg% and 0-13mg% respectively. Ms. Jakus also states
that the Alco-Sensor IV DWF Testing Procedure provides the following instructions, “ensure that
the subject has not consumed alcohol for at least 15 minutes and that there has been no
smoking for at least 5 minutes.” Ms. Jakus also provided further documentations, affirming the
15 minute mouth alcohol timeframe. Ms. Jakus states that given your drinking pattern, it is her
scientific opinion that the last half ounce of vodka that you consumed before leaving the club at
12:35am would have caused you to have residual mouth alcohol that would have contaminated
each of the breath samples you provided. Ms. Jakus states that the Alco-Sensor IV DWF
results would have been falsely high, and should not be relied upon. Ms. Jakus also states that
you did not display the typical indicia of impairment. Ms. Jakus states that you only exhibited a
strong odour of liquor on your breath, which is consistent with having recently finished a drink of
hard alcohol.

Mr. Burnett states that the results of the ASD were attributed to alcohol in your mouth and not in
your blood stream, and this is supported by your sworn report with respect to your drinking
pattern, the opinion letter of Ms. Jakus, and the operating manual for the Alco-Sensor.
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Mr. Burnett states that your drinking pattern, the reason as to why you left mid-drink, and that
timeline of events are supported by the Statutory Declarations of 5.22

Mr. Burnett states that you have explained why you inadvertently failed to advise the
officer about your partially consumed drink just prior to being stopped. Mr. Burnett states that
had the officer been aware of the recent consumption of alcohol he would have no doubt waited
the 15 minute period, but as he was not aware of the recent consumption, he proceeded to take
samples from you and “FAIL” results were obtained due to mouth alcohol. Mr. Burnett states
that it is significant that the officer notes little if any signs of impairment by you. Mr. Burnett
states that it is clear from the officer’s evidence that the results from the Alco-Sensors can be
believed, but your evidence supported by your withesses presented under oath, and the written
opinion letter of Ms. Jakus must be respected as well. Mr. Burnett states that the amount of
alcohol consumed could not have accounted for the “FAIL” result, or even a “WARN” result, and
the only explanation as to why they recorded a “FAIL” must be the presence of mouth alcohol.

I am mindful of the evidence that you have provided regarding your drinking pattern for the
evening, and the series of events that lead to your interaction with the police officer, including
the affidavits from your friends and the expert report from Ms. Jakus. The uncontroverted
evidence is that when the officer inquired as to the time of your last drink, you stated that it was,
“45 minutes to one hour ago.” | acknowledge that you say that you had forgotten about the
drink you had prior to leaving, but | cannot find that the officer erred in failing to delay the ASD
analysis for a drink which he was not aware of. The time of your last drink is information to
which only you have the knowledge. Your timeline suggests that you had a drink immediately
prior to leaving the club, yet you also forgot about that drink until the next day when you were
reminded by your roommate. | am mindful of your concern for your friends and the hasty nature
with which you say to have departed the club; however, | find it odd that you would forget that
you had been drinking when you have stated that it was also the last thing you did before
leaving the club minutes before. | do not find it likely that if you consumed your drink
immediately prior to leaving, that you suddenly forgot about it when dealing with the officer. Not
only does it appear that you forgot about the sip that you took immediately prior to leaving, but
you forgot entirely about the drink that you “proceeded to casually drink” for 35 minutes.
Furthermore, | find it odd that you were not surprised or shocked by the ASD result, and did not
express any concern over the ASD results at the time. | also find it odd that if you truly believed
that your friends $.22 that you did not mention this to the officer at the time.
Consequently, | do not find your version of events to be credible, and | am not persuaded that
your drinking pattern is as you have stated. As Ms. Jakus has prepared her evidence based
solely upon your version of events, | have given it little weight. Based on the evidence that was
available, the officer had no reason to delay the tests or to question the validity of the results. |
accept the results as valid.

| am satisfied that your BAC was not less than 80 mg%.

Decision

You are prohibited from driving for 90 days. | note that as you have already served 19 days of
the prohibition, you need only serve the remaining 71 days, which commences September 26,
2013. When your prohibition ends you may resume driving once you have obtained a driver's
licence from the Insurance Corporation of British Columbia.

Please note that as a result of receiving this driving prohibition, you may be required to
participate in the Responsible Driver Program and the Ignition Interlock Program. This driving
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prohibition may be considered by the Superintendent of Motor Vehicles in a review of your
driving record. A further prohibition may be imposed.

s.15
Adjudicator

CC: Clarke Burnett
fax: 250 869-1103
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. 5.22
Introduction

On August 3, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice). You
applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and | am
delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e an approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

You applied on the ground that “I did not refuse or fail to comply with the officer's demand to
provide a breath sample;” however, that ground is not applicable to your situation because you
did not receive a refusal IRP. For your benefit, | have considered all the grounds available to

you.

At the beginning of the hearing your lawyer, Kyla Lee, confirmed that she had received all of the
disclosure documents before me. | have proceeded with the review based on that confirmation.

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
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Ms. Lee provided Wilson v. Superintendent of Motor Vehicles and submitted that there is no
evidence to suggest that your ability to drive was affected by alcohol. Ms. Lee stated that an
allegation of “drifting” is not sufficient to cause concern that an ability to operate a vehicle is
affected by alcohol. Ms. Lee stated that the only symptom of alcohol consumption you
displayed was an odour of liquor on your breath, which is not sufficient to establish that you
ability to drive was affected.

Ms. Lee also provided R v Andree to state that the officer must have subjective belief that your
ability to drive is affected by alcohol. Ms. Lee states that in Andree the court found that red,
watery eyes and an odour of liquor were insufficient grounds when viewed objectively.

| have read and considered the Wilson case and | acknowledge your lawyer’s submission with
respect to the Court’s ruling in this case. However, section 215.5(4) of the Act requires me to
revoke a driving prohibition if | am satisfied of any of the specific grounds set out in that section.
Whether an officer had reasonable grounds to issue the Notice is not a stated ground in section
215.5(4) of the Act, meaning that it is not a ground of review. Therefore, | have no statutory
authority to revoke a prohibition on this ground.

Further, | find that the validity of the demand is not an issue in this review. Section 215.5(4) of
the Act requires me to revoke a driving prohibition if | am satisfied of any of the specific grounds
set out in that section. The validity of the demand is not a stated ground in section 215.5(4) of
the Act, meaning that it is not a ground of review. Therefore, it is not an issue that | am by
statute permitted to consider in this review.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Motor Vehicle Act?
Did an ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

The officer indicates in the Report to Superintendent (the “Report”) that you were the driver of a
motor vehicle at 2009 hours on August 3, 2013. In the Narrative Text Hardcopy (the “Narrative”)
the officer indicates that you were pulled over by the officer and were identified as the driver via
your BC driver’s licence.

In your affidavit you state that you pulled out of the parking lot and proceeded away from the
lake. You state that you were driving for fewer than seven minutes before you noticed that a
police vehicle was following you with its lights on. You state that you pulled your vehicle over on
Stuart Road.

| am satisfied that you were a driver within the meaning of section 215.41, of the Act.
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Did an ASD register a “FAIL"?

The officer indicates in the Report that you provided two samples of your breath, at 2014 hours
and 2017 hours, both resulting in “FAIL” readings.

In your evidence you state that you provided two samples of your breath which both resulted in
“FAIL” readings.

| am satisfied that an ASD registered a “FAIL”.

Were you advised of your right to a second analysis?

In the Report the officer indicates that you were advised of your right to request a second test,
and that you were informed that the lower ASD result would prevail. In the Narrative the officer
indicates that you were read your right to request a second test at 2015 hours.

In your evidence you state, “Constable Smith explained that | had the option of taking a second
test, and if | got a lower reading that result would be the one he would go with.”

| am satisfied that you were advised of your right to a second breath test analysis.

Was the second analysis provided by the officer?

The officer indicates in the Report that you provided a second sample of your breath at 2017
hours.

In your evidence you confirm that you provided a second sample of your breath.
| am satisfied that the second analysis was provided by the officer.

Was the second analysis performed on a different ASD?

In the Report the officer indicates that you provided your first sample of breath into ASD serial
number 101230 and your second sample of breath into ASD serial number 101238. The officer
also provided the Certificate of a Qualified ASD Calibrator for ASD serial numbers 101230 and
101238.

I have no evidence before me to the contrary. | am satisfied that the second analysis was
performed on a different ASD.

Was the Notice served on the basis of the lower analysis result?

The officer indicates in the Report that both ASD analyses resulted in a “FAIL” reading.

I have no evidence before me to the contrary. | am satisfied that the Notice was served on the
basis of the lower analysis result.
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Was the ASD reliable?

For the first ASD, the qualified ASD calibrator certified that on July 8, 2013, he checked the
calibration of ASD serial number 101230. He found the ASD to be within the recommended
limits and functioning correctly. He recorded the ASD calibration expiry date as August 5, 2013,
and the service expiry date as June 7, 2014.

For the second ASD, the qualified ASD calibrator certified that on July 8, 2013, he checked the
calibration of ASD serial number 101238. He found the ASD to be within the recommended
limits and functioning correctly. He recorded the ASD calibration expiry date as August 5, 2013,
and the service expiry date as September 17, 2013.

| have no evidence before me to the contrary. | am satisfied that the ASD was reliable.

Was your BAC less than 80 mg% even though an ASD reqistered a “FAIL"?

In your submission you state that you were visiting with friends on a boat and consumed three
beers with the last at 4:30pm. You state that you returned in the boat around 8:00pm and you
stayed to help clean and offload the boat. You state that when you decided to leave you still
had a small amount of beer left in your bottle from earlier and you finished it while cleaning up
the empties. You state that at about 8:02pm you got into your vehicle and proceeded home.
When you were confronted by the officer you state that you informed the officer that you told the
officer that you had finished drinking four to five hours earlier, and that you did not inform the
officer about your last mouthful of beer because you did not think that it mattered. You state
that had you known at the time that your last sip could affect the results, you would have told the
officer that you had just finished a drink, about four minutes earlier. You state that you have
since learned about the effects of mouth alcohol and you are certain that your last drink was
less than fifteen minutes from the time that you blew into both ASDs. You state that at no time
did the officer explain the effects of mouth alcohol to you, and if he had, you would have told
him of your recent drink.

You also state that when you returned home your father suggested that you attend the police
station to have a test done there. You state that as you drove towards the police station you
encountered the officer at the roadside. You state that your father stopped and told the officer
what you wanted to do, but the officer told you that there was no point as you had no legal right
to do so.

You provided a statement from $.22 who was with you in the boat. $.22 states
that she took you and a few friends out on her boat for the afternoon on August 3, 2013. She
states that most people had a couple of drinks but as the driver she wasn’t able to keep track of
people’s every movement; however, she knows you to be a very responsible person and she
does not believe that you had more than a couple of beers early in the afternoon. $.22
states that around 8:00pm the boat was brought out of the water and everyone proceeded to
clean up. 5.22 states that you had a few sips of the rest of a beer while emptying bottles.

5.22 states that you did not appear intoxicated or she would not have allowed you to
drive.

In the hearing, Ms. Lee stated that it is clear from your evidence that you truly believed that you
were not impaired by alcohol. Ms. Lee stated that your willingness to attend the police station in
order to obtain a further test in consistent with the conduct of a truly innocent person.
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Ms. Lee stated that it is in keeping with common sense and ordinary human experience that you
would respond as you did to the officer, as your sip of alcohol was not a drink, but a sip taken
absentmindedly while cleaning up. Ms. Lee stated that the officer fulfilled his obligation by
inquiring about the time of the last drink, but that your response does not mean that the concern
is no longer present. Ms. Lee submitted that the strong odour of liquor on your breath,
combined with the absence of further indicia of impairment is consistent with the presence of
mouth alcohol and that if your “FAIL” results were correct, then you would certainly have
displayed further indicia of impairment such as flushed face, or bloodshot watery eyes.

Ms. Lee stated that while the timeline implies that the second test was exactly 15 minutes after
the last sip, this does not mean that it was 15 minutes, as it could have easily been 14 and a
half minutes or thereabouts. Ms. Lee also provided a document entitled, “Resource Reading —
Operators Approved Screening Devices” from the Forensic Laboratory Services RCMP, which
states that, “if the peace officer honestly believes that the motorist has engaged in the above
activity (consuming alcohol) within the last 15 minutes, the officer should delay the test until 15
minutes from the occurrence of the activity.”

Ms. Lee also stated that the evidence indicates that you are a reliable person, and your actions
show that you were truly of the belief that you were innocent and you were not being
intentionally deceitful with the officer or in your affidavit. Ms. Lee referenced Scott v.
Superintendent of Motor Vehicles to state that there is no reason to question your evidence, and
that it is equally as probable that an officer would fabricate evidence as you would. Ms. Lee
also referred to Spencer v. Superintendent of Motor Vehicles in that drivers do not know
whether the ASD is functioning properly, and the onus cannot be placed on the driver to be
aware of the effects of mouth alcohol.

I am mindful of the evidence that you have provided regarding your drinking pattern for the day,
and the series of events that lead to your interaction with the police officer. The uncontroverted
evidence is that when the officer inquired as to the time of your last drink, you stated that it was,
“four to five hours ago.” You state that when you provided your first sample and it resulted in a
“FAIL” you were surprised. | do not have any evidence before me to indicate that you
communicated this to the officer, or attempted to clarify your drinking pattern at this time. | am
mindful of Ms. Lee’s submission that the officer should have realized that the odour of alcohol
on your breath was incongruent with any further indicia of impairment; however, a lack of blood
shot eyes or flushed face does not indicate that the officer is required to delay the ASD analysis.

You state that you took a sip from the beer at 8:02pm. | find it odd that you state that, “I did not
realize at the time that he needed to know the last time | took a sip of alcohol. | did not think it
was important to provide that time.” You did not think it important to provide that time to the
officer, but you are able to state with certainty that it occurred at 8:02pm. | do not understand
how you are able to provide such an exact time in your affidavit, but you did not provide any of
this information to the officer at the time, even after your first “FAIL” sample. Further, you state
that you took a sip from the beer and then were driving for no longer than seven minutes before
you met the officer. You submit that you were helping your friend to clean up gear and empty
bottles from the boat, but in order for your timeline to make sense, you must have taken a sip
from the bottle and then immediately began to drive. | do not find this likely. If | conclude that
the very last thing you did while helping to clean up was sip your beer, | still find that some time
would have passed before you collected your belongings, walked to your car, started your car,
and began to drive. In light of the difficulties with your timeline, | am not satisfied that your sip of
beer was within 15 minutes of the second ASD analysis, and that the results were affected by
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mouth alcohol. Section 215.41(2) of the Act indicates that a “FAIL” result on an ASD indicates
that the concentration of alcohol in a person’s blood is not less than 80mg%.

| am satisfied that your BAC was not less than 80 mg%.
Decision

You are prohibited from driving for 90 days. | note that as you have already served 19 days of
the prohibition, you need only serve the remaining 71 days, which commences September 26,
2013. When your prohibition ends you may resume driving once you have obtained a driver's
licence from the Insurance Corporation of British Columbia.

Please note that as a result of receiving this driving prohibition, you may be required to
participate in the Responsible Driver Program and the Ignition Interlock Program. This driving
prohibition may be considered by the Superintendent of Motor Vehicles in a review of your
driving record. A further prohibition may be imposed.

s.15
Adjudicator

ccC: Kyla Lee
fax: 604 685-8308
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Introduction

On August 4, 2013, a peace officer served you with a Notice of Driving Prohibition (“Notice”).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1) of the Act;

e the approved screening device (ASD) registered a “fail” as a result of your blood alcohol
concentration (“BAC”) being not less than 80 milligrams of alcohol in 100 millilitres of
blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD,;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.

Preliminary Matters

The ground on which you applied for this review is not applicable to your situation because the
officer alleged that you were being prohibited from driving because an ASD test resulted in a
“fail”. For your benefit, | will consider all of the grounds available to you in this review that are
appropriate to those circumstances.

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Jeremy Carr. | have proceeded with this review based on that confirmation.

Mr. Carr argues the validity of the ASD demand based on allegations that the officer did not
have reasonable suspicion to make the demand. | acknowledge Mr. Carr's submissions on this
point; however, the basis of the officer’'s reasonable suspicion relates to the matter of whether

Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
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the officer made a valid demand. Section 215.5(4) of the Act requires me to revoke a driving
prohibition if | am satisfied of any of the specific grounds set out in that section. The validity of
the demand is not a stated ground in s. 215.5(4) of the Act, meaning that it is not a ground of
review. Therefore, it is not an issue that | am by statute permitted to consider in this review.

Mr. Carr submits that this is a quasi-criminal administrative matter and that the burden must be
strictly enforced against the Crown. He states that the facts justifying a prohibition must be
proved and cannot be assumed by me and that any errors deemed to be “clerical” in nature, can
only be resolved in favour of you. He also states that you have no burden or disproof in this
hearing and that there is no evidence before me which satisfies the burden of proof. |
acknowledge Mr. Carr’'s submission. However, | am mindful that this is an administrative
process where issues are weighed on a balance of probabilities. As such, | will weigh any
errors appropriately.

Mr. Carr referred to the cases of Spencer v. Superintendent of Motor Vehicles, Gillies v.
Superintendent of Motor Vehicles and Costain v. Superintendent of Motor Vehicles. He stated
that in Spencer, the judge held that the police are not deemed to have a credibility advantage,
and the case must be determined impartially on the evidence. He stated that in Gillies, the court
noted that credibility is a finding of fact which must be reviewed on a standard of
reasonableness, and that an adjudicator must weigh the evidence to reach the conclusion. He
points out that pursuant to Costain, the adjudicator is required to carefully and conscientiously
weigh the evidence before him. Mr. Carr did not provide me with these cases; however, | am
familiar with them and have proceeded with this review with Spencer, Gillies and Costain in
mind.

There is a recent court decision, Buhr v. British Columbia (Superintendent of Motor Vehicles)
BCSC 2013 1443, in which the court ruled the Superintendent’s Report on ASDs (the
“Superintendent’s Report”) was inadmissible. Although unable to rely on the Superintendent’s
Report, pursuant to section 215.49 of the Act | can consider statements or evidence submitted
by you (the applicant), the report of the peace officer, and other relevant documents and
information forwarded by the peace officer in making my decision. As your lawyer has referred
to the Superintendent’s Report, the portion that is referred to forms part of your evidence in this
review. | have not considered or relied on any other portions of the Superintendent’s Report in
making my decision.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “fail”’, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by and performed using a different ASD?

Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?
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Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

The police evidence in the Narrative Text Hardcopy (the “Narrative”) is that on August 4, 2013,
your 5.22 did approach a roadblock
located southbound along Lakeshore Road in Kelowna. The Report to Superintendent (the
“Report”) indicates that you were established as driving or having care or control of the vehicle
at 3:05 hours on August 4™,

As there is no evidence before me to the contrary, | am satisfied that you were a driver within
the meaning of section 215.41(1) of the Act.

Did the ASD register a “fail’?

The police evidence in the Report is that you provided a breath sample for analysis on ASD
number 093811 at 3:08 hours and the result of that sample was a “fail”.

As there is no evidence before me to the contrary, | am satisfied that the ASD did register a
“fail”.

Were you advised of your right to a second analysis?

The police evidence at paragraph 7 of the Report is that Officer Lucash (the “officer”) advised
you of your right to a second test on a different ASD and explained that the lower of the two test
results would prevail. He indicates on the Report that you did request a second ASD test.

Mr. Carr submits that your right to a second analysis was violated. The right to a second
analysis recited from memory cannot satisfy the requirements of relaying the necessary
information as per the Act.

With respect, | disagree with Mr. Carr. Pursuant to section 215.42(1) of the Act, if an analysis of
the breath of a person by means of an ASD under section 215.41(3.1) registers a warn or a fail,
the person has a right to forthwith request and be provided with a second analysis, and a peace
officer must inform the person of that right before the peace officer serves the Notice. There is
nothing in the Act that prevents a peace officer from reciting from memory a person’s right to a
second breath analysis.

| am satisfied that you were advised of your right to a second breath analysis.

Was the second analysis provided by the officer?

The evidence in the Report is that at 3:09 hours the officer conducted a second breath test. The
result of this ASD test was a “fail”.

| am satisfied that the second analysis was provided by the officer.
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Was the second analysis performed on a different ASD?

The evidence in both the Report and the Narrative is that your first breath test was conducted
using ASD serial number 093811 and your second breath test was conducted using ASD serial
number 086041. The officer noted both ASDs were in proper working order.

Mr. Carr submits that you advised him that at no time was a second ASD used to collect the
second sample.

| have before me evidence from the Report and the Narrative which indicates two different
ASDs were used. In addition, as you will see below, | have two Certificates of a Qualified ASD
Calibrator (the “Certificates”), for ASDs bearing the serial numbers 093811 and 086041.

| find the officer’'s sworn evidence to be more compelling than a statement from you passed
through your lawyer. Based on a consideration of the evidence before me, | am satisfied that
the second analysis was performed on a different ASD.

Was the ASD reliable?

The evidence provided by the Certificates indicates the following:
e ASD number 093811 and ASD number 086041 were checked for calibration on July 8,
2013, and found to be within the recommended limits and functioning correctly. The
ASDs have a calibration expiry date of August 5, 2013.

| am satisfied that both of the ASDs were reliable.

Was the Notice served on the basis of the lower analysis result?

The police evidence is that both ASD tests resulted in a “fail”.

Your lawyer submits that neither of your ASD tests is reliable, therefore your right to have the
lower of the first and second test results govern was violated.

| have already found that the ASDs were functioning correctly. Because both your first and your
second tests resulted in a “fail”, | am satisfied that the Notice was served on the basis of the
lower analysis result.

Was your BAC less than 80 mg% even though the ASD reqistered a “fail’?

Mr. Carr submits that breath samples must be taken at least fifteen minutes after the last drink
was consumed to allow for elimination of mouth alcohol. He further submits that, because the
officer did not wait fifteen minutes, it was not objectively reasonable for him to rely on the ASD
test results.

Mr. Carr says that you advised him that you did not tell the officer that your last drink was “an
hour ago...hour and twenty minutes.” Rather, you told the officer you had consumed one drink
immediately prior to being stopped and he asked no further questions.

I turn now to the evidence supplied by the officer. At paragraph 11 of the Report, in answer to
the question “time of last drink”, the officer wrote your response in quotation marks as being “an
hour ago...hour and twenty minutes.” This evidence is corroborated in the Narrative on page 1
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where the officer clearly outlines the conversation he had with you about the time of your last
drink. The fact that your response is in quotation marks leads me to believe that those were in
fact the words you used.

On the date and time in question, the officer was working a stationary roadcheck to check the
driver’s licence and sobriety of drivers. It seems likely to me that part of his duties as a trained
police officer is to ascertain all information necessary and pertinent to the investigation, and to
observe and record the timing of events as they occur. In addition, the officer notes that he has
been qualified in the usage of the Alco-Sensor IV DWF ASD since April 2002. Prior to your first
ASD test, the officer checked your mouth and found it to be unremarkable. In my view,
checking your mouth is another indication of the officer's awareness of the ASD process and his
commitment to conducting a thorough investigation.

| find that the officer did turn his mind to the possibility of mouth alcohol and did proceed with
the IRP investigation based on the information you provided to him regarding the time of your
last drink. Here again | find the officer's sworn evidence to be more compelling than a
statement from you passed through your lawyer.

Section 215.41(2) of the Act states that a “fail” result on an ASD indicates that the concentration
of alcohol in an individual’s blood is not less than 80 mg%. Your BAC was tested on two
properly functioning ASDs, both of which accurately resulted in a “fail” test result.

| am satisfied that your BAC was not less than 80 mg%.

Decision

As a result of my findings, | confirm your driving prohibition, monetary penalty, and vehicle
impoundment, as required by s. 215.5(1) of the Act. You are prohibited from driving for 90
days.

Your prohibition took effect on August 4, 2013. | note that as you have already served 18 days
of the prohibition, you need only serve the remaining 72 days. Your prohibition commences
September 27, 2013. The prohibition ends at 23:59 hours on December 7, 2013. You may
resume driving once you have obtained a driver's licence from the Insurance Corporation of
British Columbia.

Please note that as a result of receiving this driving prohibition, you may be required to
participate in the Responsible Driver Program and the Ignition Interlock Program. This driving
prohibition may be considered by the Superintendent of Motor Vehicles in a review of your
driving record. A further prohibition may be imposed.

s.15
Adjudicator

cc: Jeremy Carr
By Fax 250 388-7327
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REVIEW DECISION Immediate Roadside Prohibition (“IRP”) No. $.22
Introduction

On August 10, 2013, a peace officer served you with a Notice of Driving Prohibition (the
“Notice”). You applied to the Superintendent of Motor Vehicles for a review of your driving
prohibition and | am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e the approved screening device (“ASD”) registered a “FAIL” as a result of your blood
alcohol concentration (“BAC”) being not less than 80 milligrams of alcohol in 100
millilitres of blood (“80 mg%");

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

Records at this office confirm that full disclosure of the documents before me was provided to
your lawyer, Jeremy Carr. | have proceeded with this review based on that confirmation.

You applied for this review on a number of grounds that are not applicable to your situation
because on the Notice the investigating officer alleged you were being prohibited from driving
because an ASD test resulted in a “FAIL”. All grounds for review that apply to your case will be
considered in this review.
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In his written submission (the "Submission"), Mr. Carr references Spencer v. British Columbia
(Superintendent of Motor Vehicles) 2011 BCSC 1311 and Gilles v. British Columbia
(Superintendent of Motor Vehicles) 2011 BCSC 899, with regard to assessments of credibility,
impartiality, and the duties of the adjudicator. Mr. Carr also submits that the legal burden of
proof is upon the investigating officer and that because this case is a quasi-criminal
administrative matter, any errors classified as “clerical” in nature can only be resolved in your
favour. | am aware of these cases and the principles of administrative justice and have
conducted this review with these issues in mind.

Mr. Carr references Ssemaluulu v. British Columbia (Superintendent of Motor Vehicles) et al,
(2012), Victoria S-113825 (BCSC), Dley J., to assert that submissions of counsel should be
given full weight in this review. Specifically, that lawyers are provided information by their
clients and rely on this information to be correct when making their submissions. Justice Dley
also stated that the, “legislation does not require a particular format by which evidence is to be
provided.” | have considered the excerpts from Ssemaluulu and have conducted this review
based on the specific facts of your case.

Mr. Carr submits that the investigating officer did not have reasonable suspicion to issue an
ASD demand making the demand invalid. Police evidence indicates that the officer formed
reasonable suspicion that you were operating a motor vehicle, with alcohol in your body, after
observing that you had glassy, watery eyes, a moderate odour of liquor on your breath, and
admitted consumption. You assert that at no time did the officer allege that there was an odour
of liquor on your breath. Further, Mr. Carr argues that the officer phrased his query of time of
last drink differently in the Narrative Text Hardcopy (the "Narrative") than the Report to
Superintendent (the "RTS"). Because there is a significant difference between the two queries,
Mr. Carr submits that the officer failed to properly ascertain a time of last drink making the
observed indicia insufficient. Accordingly, he submits that an ASD demand made with
insufficient indicia of impairment is invalid. Section 215.5(4)(b) of the Act requires me to revoke
a 90-day driving prohibition if | am satisfied of any of the specific grounds set out in that section.
The validity of the demand is not a stated ground in section 215.5(4)(b). Therefore, it is not an
issue | am by statute permitted to consider in this review. The validity of the demand is an issue
| must consider only in circumstances in which a driver has failed or refused to comply with the
investigating officer's demand.

Mr. Carr references three cases, R. v. Hemery [2008] ABPC 209, R. v. Hamilton [2000] BC Prov
Ct No. 20958, and R. v. Smith [1997] O.J. No. 3677. These cases were not disclosed at the
time of this review hearing. | am satisfied that they were listed in support of Mr. Carr’s argument
that an ASD demand made with insufficient indicia of impairment is invalid; not to prove specific
facts of your case.
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Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did the ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

In the sworn RTS, the investigating officer, Cst. Smith, indicates that you were driving or in care
or control of a motor vehicle at 0231 hours on August 10, 2013. Further, in the Narrative,

Cst. Smith submits that he observed your vehicle speeding 94 km/h in a posted 60 km/h zone.
You were observed seated in the driver's seat, operating the vehicle, and your identity was
confirmed with $.22

Mr. Carr submits that Cst. Smith stopped you for speeding yet you were not issued a speeding
ticket. He asserts that this ought to be considered when examining Cst. Smith's credibility.

| acknowledge Mr. Carr's submission; however, the reason why your vehicle was stopped is not
vital in reaching my decision. This review is conducted based on the parameters set out in
section 215.5(1)(b) of the Act.

There is no evidence before me to the contrary. | am satisfied that you were a driver within the
meaning of section 215.41(1) of the Act.

Did the ASD register a “FAIL"?

Evidence in the RTS indicates that at 0233 hours, Cst. Smith made an ASD demand on you.
At 0236 hours you provided a breath sample for analysis on ASD serial number 101230.

The test result was a “FAIL”. Further, at 0243 hours you provided a breath sample for analysis
on ASD serial number 101238. The test result was a “FAIL".

There is no evidence before me to the contrary. | am satisfied that the ASDs registered a
“FAIL”.

Were you advised of your right to a second analysis?

In the Narrative, Cst. Smith submits that at 0238 hours he advised you of your right to request a
second ASD test and that you understood what this right offered. Evidence in the RTS indicates
that you were informed of your right to a second test on a different ASD and that the lower of the
two ASD test results would prevail.
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There is no evidence before me to the contrary. | am satisfied that you were advised of your
right to a second analysis.

Was the second analysis provided by the officer?

Police evidence indicates that you requested a second ASD test and at 0243 hours provided a
second breath sample for analysis. The test result was a “FAIL” and you were shown the result
by Cst. Smith.

There is no evidence before me to the contrary. | am satisfied that a second analysis was
provided by the officer.

Was the second analysis performed on a different ASD?

In the RTS, Cst. Smith indicates that two distinct ASDs were used to conduct your breath tests.
Evidence indicates that ASD serial number 101230, with a temperature of 25 degrees Celsius
and ASD serial number 101238, with a temperature of 23 degrees Celsius were used.

Further, the unique ASD serial numbers are corroborated by a Certificate of a Qualified ASD
Calibrator for each of the two devices.

There is no evidence before me to the contrary. | am satisfied that the second analysis was
performed on a different ASD.

Was the Notice served on the basis of the lower analysis result?

Evidence in the RTS and Narrative indicates that both ASD test results were a “FAIL”.
The lowest analysis result was a “FAIL”.

There is no evidence before me to the contrary. | am satisfied the Notice was served on the
basis of the lower analysis result.

Was the ASD reliable?

Evidence indicated on the Certificates of a Qualified ASD Calibrator is as follows:

e ASD serial number 101230 was checked for calibration on August 6, 2013, with a service
expiry date of June 7, 2014 and calibration expiry date of September 3, 2013;

e A qualified ASD Calibrator, Chad Ryan Lucash, signed the Certificate indicating the ASD
was found to be within the recommended limits and functioning correctly;

e ASD serial number 101238 was checked for calibration on August 6, 2013, with a service
expiry date of September 17, 2013 and calibration expiry date of September 3, 2013 and;

e A qualified ASD Calibrator, Chad Ryan Lucash, signed the Certificate indicating the ASD
was found to be within the recommended limits and functioning correctly.
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Further, the RTS is sworn and signed by a Commissioner for taking affidavits, as well as

Cst. Smith. These signatures confirm that any ASD tests referred to in the investigation were
conducted by a qualified ASD operator and that the ASD units used were functioning correctly.
There is no evidence before me to the contrary. | am satisfied that the ASDs were reliable.

Was your BAC less than 80 mg% even though the ASD registered a “FAIL"?

Police evidence indicates that at 0232 hours, Cst. Smith formed reasonable suspicion that you
were operating a motor vehicle with alcohol in your body. Specifically, he observed that you
had glassy, watery eyes and a moderate odour of liquor on your breath upon exiting your
vehicle. In the Narrative, he submits that when asked if you had consumed alcohol within the
last fifteen minutes you responded, "no", and indicated that you had consumed one drink earlier
in the evening.

Referencing Paragraphs 68 and 69 of Spencer, Mr. Carr asserts that there is a significant power
imbalance at the time an ASD breath test is administered. Specifically, that a driver has not
been trained on how a breath test should be administered and is unlikely to know the factors
that might affect whether an ASD properly registers a "WARN" or "FAIL".

In the Narrative, Cst. Smith indicates that he answered several questions you had about the IRP
investigation. | also note that prior to administering the first breath test, he demonstrated how to
provide a sample into an ASD. Mr. Carr does not refute this evidence. | am satisfied that

Cst. Smith explained your requirements, as a driver, in the IRP investigation. The evidence
before me indicates that he did not withhold information that would have caused you to be
misinformed about your duties and rights during the investigation.

Further, it is submitted that you used mouthwash one minute prior to being stopped by

Cst. Smith. Mr. Carr argues that the first ASD "FAIL" cannot be relied upon without considering
the possibility of contamination by mouth alcohol. Specifically, that the presence of mouth
alcohol (i.e. mouthwash) will falsely elevate the alcohol detected by an ASD and will result in an
inaccurate measure of the concentration of alcohol in a person's blood. It is also submitted that
because your second breath test was taken seven minutes after your first, that Cst. Smith failed
to ensure that this test was not similarly contaminated by mouth alcohol. Accordingly, Mr. Carr
argues that both ASD "FAIL" results were not accurate and invalid within the meaning of
section 215.41(2) of the Act.

| acknowledge Cst. Smith did not ask the time of your last drink, rather if you had, "consumed
alcohol within the last fifteen minutes." By framing the question in this context, | feel a
reasonable inference can be made that he inquired as to the time of your last drink in a way that
allowed him to determine if the test should be delayed due to the presence of mouth alcohol.

| am satisfied that you understood what this question inferred (i.e. when you had consumed your
last alcoholic drink), evident by your indication that you had had one drink earlier in the evening.
Therefore, | feel a reasonable inference can be made that because you advised Cst. Smith you
had consumed one drink earlier in the evening, it was through this admission that you confirmed
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you had not consumed alcohol in the last fifteen minutes. As a result, a fifteen minute waiting
period was deemed unnecessary and Cst. Smith proceeded with the first breath test.

Mr. Carr also submits that police evidence indicates Cst. Smith observed you driving, formed
reasonable suspicion, read the ASD demand, and administered the first ASD test within five
minutes. | understand he would like me to interpret this evidence to indicate that the first ASD
“FAIL” registered approximately six minutes after you thoroughly rinsed your mouth with
mouthwash. On this point, | acknowledge his submission that breath samples are to be taken at
least fifteen minutes after the last drink was consumed to allow for the elimination of mouth
alcohol. However, | am not persuaded by the facts before me that this applies in your case.

Mr. Carr states that you advised that at, "no time did Cst. Smith allege that there was an odour
of liquor on [your] breath.” Later in the Submission you advised that, "what Cst. Smith smelled
was the mouthwash." You do not provide evidence that Cst. Smith advised you that he smelled
mouthwash specifically, rather you provide a speculative statement that what he detected on
your breath was mouthwash. | note that Cst. Smith submits that he detected an odour of liquor
on your breath in two separate documents; not an odour of mouthwash. | also have no
evidence before me as to the quantity of mouthwash used or the duration you thoroughly
washed your mouth for. Further, Cst. Smith indicates that prior to administering the second
ASD test that he answered several of your questions. One response noted in the Narrative was
that a, "fail" ASD results (sic) means your blood alcohol level is at or exceeds 100 MG%, the
criminal code limit is 80 MG%." | question if you felt that there was no reliable evidence that
your BAC was over 80 mg% why you did not advise Cst. Smith that you had used mouthwash,
one minute prior to being stopped, as a possible explanation for the ASD "FAIL" result.

Based on the evidence before me, | am satisfied that Cst. Smith proceeded with the first breath
test because, at the time, there was no evidence before him that the test should have been
delayed or the accuracy of the ASD "FAIL" result questioned. | am satisfied that this applies for
the second test, as well. The use of mouthwash was information known only by you. If you felt
that the odour detected by Cst. Smith was mouthwash, as you claim, the evidence before me
indicates that you had the opportunity to advise him that you had used mouthwash one minute
prior to being stopped. You chose not to disclose this information.

Further, Mr. Carr asserts that there is no reliable evidence that the ASD "FAIL" results were
indicative of a blood alcohol level over the legal limit. | have already determined that both ASDs
used in your investigation were reliable. Mr. Carr does not refute this evidence. Moreover, he
does not refute police evidence that you admitted to consuming one drink earlier in the evening.

The Criminal Code gives authority to a peace officer to demand a sample of breath if they have
reasonable grounds to believe that a person has operated a motor vehicle, with alcohol in their
body. | am satisfied that Cst. Smith made an ASD demand on you because he detected an
odour of liquor on your breath and you admitted to consumption earlier in the evening.

The evidence before me indicates that you blew two ASD "FAIL" results. Section 215.41(2) of
the Act states that a “FAIL” result on an ASD indicates that the concentration of alcohol in a
person’s blood is not less than 80 mg%. | have already determined that your second test was
conducted on a different ASD and the ASDs used were reliable. On a balance of probabilities,
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| am satisfied that your blood alcohol level was over the legal limit.
Based on the evidence before me, | am satisfied that your BAC was not less than 80 mg%.
Decision

| therefore confirm your driving prohibition and monetary penalty, as required by s. 215.5(1)(b)(i)
of the Act. | note that as you have already served 17 days of the prohibition, you need only
serve the remaining 73 days of the prohibition which commences September 26, 2013.

The prohibition ends December 7, 2013. When your prohibition ends you may resume driving
once you had obtained a driver’s licence from the Insurance Corporation of British Columbia.

Please note that as a result of receiving this driving prohibition, you may be required to
participate in the Responsible Driver Program and the Ignition Interlock Program. This driving
prohibition may be considered by the Superintendent of Motor Vehicles in a review of your
driving record. A further prohibition may be imposed.

s.15
Adjudicator

cc: Jeremy Carr
Fax: 250-388-7327
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REVIEW DECISION Immediate Roadside Prohibition (IRP) No. $.22
Introduction

On November 5, 2013, a peace officer served you with a Notice of Driving Prohibition (Notice).
You applied to the Superintendent of Motor Vehicles for a review of your driving prohibition and |
am delegated the authority to conduct this review.

Section 215.5(1) of the Motor Vehicle Act (the “Act”) requires me to confirm your prohibition,
along with the corresponding monetary penalty and vehicle impoundment, if | am satisfied that:

e you were a driver within the meaning of section 215.41(1);

e an approved screening device (ASD) registered a “FAIL” as a result of your blood
alcohol concentration (BAC) being not less than 80 milligrams of alcohol in 100 millilitres
of blood (80 mg%);

you were advised of your right to request a second analysis;

if requested, it was provided and performed with a different ASD;

the Notice was served on the basis of the lower analysis result; and,

the result of the analysis on the basis of which the Notice was served was reliable.

Section 215.5(4) of the Act requires me to revoke your prohibition, cancel the monetary penalty,
and revoke any corresponding vehicle impoundment if | am not satisfied of any of the above.

In reaching my decision on this review, | must consider all relevant information provided to me.
Preliminary Matters

In reaching my decision on this review, | must consider all relevant information provided to me.
| will consider only the grounds of review which are relevant to the type of prohibition indicated

on the Notice the peace officer served.

Records at this office confirm that full disclosure of the documents before me was provided to
you. | have proceeded with this review based on that confirmation.

In the hearing you requested an early release from your prohibition based on compassion. You
stated that you live alone, and your work requires you to drive throughout your sales area, which

stretches from $.22 You stated that you do not need 90 days in order to
Ministry of Justice Office of the Superintendent PO BOX 9254 STN PROV GOVT  Telephone: (250) 387-7747
of Motor Vehicles VICTORIA BC V8W 9J2 Facsimile, (250) 052-6620
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learn your lesson as this was a one time mistake that will never happen again. You stated that
you need to drive for work, and so far 5.22 has been driving for you, but he is .22

old and the extra exertion is very hard on him. You stated that with bad weather coming and the
days getting shorter, it is only going to become increasingly difficult for $.22 to assist you.
You stated that you are fully willing to pay all related fines or fees, but you just want to find a
way to save $.22 from driving you around.

| understand and acknowledge the difficulties, and far-reaching impacts associated with a
driving prohibition. | commend you for taking responsibility for your actions; however, | am not
authorized to consider hardship, personal circumstances, employment or transportation needs
in this review. The scope of this review is limited to the grounds as defined by the Act. | have
considered all grounds available to you.

Issues

The following are the issues in this review:

Were you a driver within the meaning of section 215.41(1) of the Act?

Did an ASD register a “FAIL”, and was it as a result of your BAC exceeding 80 mg%?
Were you advised of your right to a second analysis?

Was the second analysis provided by the officer and performed using a different ASD?
Was the Notice served on the basis of the lower analysis result?

Was the ASD reliable?

Facts, Evidence and Analysis

Were you a driver within the meaning of section 215.41(1) of the Act?

The officer indicates in the Report to Superintendent (the “Report”) that you were the driver of a
motor vehicle at 0042 hours on November 5, 2013. In the Narrative Text Hardcopy (the
“Narrative”) the officer indicates that you were pulled over after exiting the parking lot of Whiski
Jack’s Pub, and you were identified as the driver via your BC driver’s licence.

In the hearing you stated that you were at your friend’s house and not at the pub as noted by
the officer.

| have considered your submission; however, | do not have any evidence before me to indicate
that you were not driving the vehicle when you were pulled over by the officer.

| am satisfied that you were a driver within the meaning of section 215.41(1), of the Act.

Did an ASD register a “FAIL"?

The officer indicates in the Report that you provided two samples of your breath, at 0045 hours
and 0046 hours, both resulting in “FAIL” readings.

I have no evidence before me to the contrary. | am satisfied that an ASD registered a “FAIL”.
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Were you advised of your right to a second analysis?

In the Report the officer indicates that you were advised of your right to a second test, and that
you were informed that the lower ASD result would prevail. In the Narrative the officer indicates
that you were read your right to request a second test and you understood.

I have no evidence before me to the contrary. | am satisfied that you were advised of your right
to a second breath test analysis.

Was the second analysis provided by the officer?

The officer indicates in the Report that you provided a second sample of your breath at 0046
hours.

I have no evidence before me to the contrary. | am satisfied that the second analysis was
provided by the officer.

Was the second analysis performed on a different ASD?

In the Report the officer indicates that you provided your first sample of breath into ASD serial
number 092903 and your second sample of breath into ASD serial number 086031. The officer
also provided the Certificate of a Qualified ASD Calibrator (“the Certificate”) for ASD serial
numbers 092903 and 086031.

I have no evidence before me to the contrary. | am satisfied that the second analysis was
performed on a different ASD.

Was the Notice served on the basis of the lower analysis result?

The officer indicates in the Report that both ASD analyses resulted in a “FAIL” reading. The
lowest analysis result was “FAIL”.

| have no evidence before me to the contrary. | am satisfied that the Notice was served on the
basis of the lower analysis result.

Were the ASDs reliable?

The officer provided two Certificates, in which the qualified calibrator certified that the ASDs
used in your case were found to be within the recommended limits when checked for calibration.
The calibrator also certified that to the best of their knowledge the ASDs were functioning
correctly.

| have no evidence before me to the contrary. | am satisfied that the ASDs were reliable.
Decision
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