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From:
To:
Subject:
Date:

Windsor, Devon SG:EX
Blewett, Tyann M SG:EX;
FW: Principles behind open access - court system
Tuesday, May 11, 2010 2:30:28 PM

FYI
From: Kimberley, Kate AG:EX
Sent: Tuesday, May 11, 2010 1:12 PM
To: Windsor, Devon SG:EX
Subject: Principles behind open access - court system

Devon – a few comments/references...access to the court record is an area of law/policy that
continues to evolve....I think one of the questions for your purposes would be – while the
SCC recognizes the principle of openness before the court (barring exceptions as deemed
necessary according to principles outlined below) – what are the principles/legislation/case
law behind privacy for administrative sanctions, particularly those of the nature which the
OSMV has responsibility? Should there be a difference in the nature of access? Does an
individual have a right to privacy? Why? Why not?
Big questions ☺
The Supreme Court of Canada has clearly recognized the principle of openness in the court
system in Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835; R. v. Mentuck,
[2001] 3 S.C.R. 442 and more recently in R. v. Toronto Star Newspapers Ltd. 2005 SCC 41.
http://csc.lexum.umontreal.ca/en/2005/2005scc41/2005scc41.pdf
The Court has also recognized that there are exceptions to this principle.
The general principles are as follows:
1. Every court has a supervisory and protecting power over its own records.
2. The presumption is in favor of public access and the burden of contrary proof lies upon the
person who would deny the exercise of the right.
3. Access can be denied when the ends of justice would be subverted by disclosure or the
judicial documents might be used for an improper purpose. Curtailment of public accessibility
can only be justified where there is present the need to protect social values of superordinate
importance. One of these is the protection of the innocent.
A.G. (Nova Scotia) v. MacIntyre, [1982] 1 S.C.R. 175, at 186-189.

In summary, the public interest in open trials and in the ability of the press to provide
complete reports of what takes place in the courtroom is rooted in the need:
5
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(1) to maintain an effective evidentiary process;
(2) to ensure a judiciary and juries that behave fairly and that are sensitive to values
espoused by society;
(3) to promote a shared sense that our courts operate with integrity and dispense justice; and
(4) to provide an ongoing opportunity for the community to learn how the justice system
operates and how the law being applied daily in the courts affects them.
Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326, at 1361.
Supreme Court decision in MacIntyre, courts have both a supervisory and protecting power
over their own records.
http://csc.lexum.umontreal.ca/en/1982/1982scr1-175/1982scr1-175.html

Kate Kimberley | Director - Strategic Projects, Communications and Training
Court Services Branch | Ministry of Attorney General
Direct: 250.356.6680 | Mobile: 250.588.0134 | Fax: 250.356.8152
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From:
To:
cc:
Subject:
Date:

Lowther, Brett GCPE:EX
Brazier, Heather M JTI:EX;
Blewett, Tyann M SG:EX;
Times colonist article
Friday, May 7, 2010 1:32:35 PM

Hi there – Just wondering if you saw this story. I would imagine that the Minister
was just musing on the possibility of bringing in a scheme similar to Ontario’s, but
given that he says he is willing to look at it – the media will likely follow up in a
week or so, and see if we’ve made any progress in this area. Do you have
anything we could say - or did this come as a surprise to you folks as well?
Thx
brett
Driving records could go public
Times Colonist (Victoria)
Friday, May 07, 2010
Page A01
By Lindsay Kines and Rob Shaw
The secret nature of B.C.'s new impaired-driving sanctions might force the
government to open driving records to public scrutiny.
Right now, such records are considered private. But that means many people
punished for drunk driving will escape public notice, because the new
administrative penalties will be imposed by the police at roadside and never
make it to a public courtroom.
Solicitor General Mike de Jong told the Times Colonist that he will consider
setting up a system similar to that in Ontario, where people can check how many
traffic infractions someone has committed, or whether they've had their licences
suspended for impaired driving over a three-year period.
"We may want to look at that," de Jong said. "If a driver has been sanctioned for
behaviour that society condemns, then there is a reasonable argument that says
that information should be readily available."
He said government is not attempting to shield impaired drivers from
punishment or publicity.
"Nothing could be further from the truth," he said. "These are the toughest
sanctions in the country."
The new rules give police discretion to slap first-time offenders with an
immediate 90-day driving ban and $500 fine, rather than a criminal charge, if
7
PSS-2011-01239

they fail a roadside screening test. They'd also have to participate in a responsible
driver program and blow into an interlock ignition device before starting their
cars for a year.
Unlike speeding offences or criminal charges for driving under the influence,
however, the administrative penalties do not generate a court file, so there is no
public record of the offence.
That means you might never know if your mayor, MLA, daycare provider or
child's school-bus driver has been fined or lost their licence for impaired driving.
By contrast, if you live in Ontario, you could pay a fee to obtain a three-year
snapshot of a person's driving record -- including traffic act and criminal
convictions, licence suspensions and demerit point total. The driver's home
address is withheld for privacy reasons.
Emna Dhahak, a media liaison officer with Ontario's Transportation Ministry, said
the three-year driving snapshot has been a public record in that province since
1973.
She was unable to locate records indicating why Ontario first made the records
public.
"To the best of anyone's recollection, it was for consumer protection and roadsafety purposes," Dhahak said in an e-mail to the Times Colonist. "For example, it
allows an individual to check the driving record of the person they are loaning
their vehicle to, insurance companies for automobile-insurance underwriting
purposes, as well as permitting employers to check the driving records of
employees driving company-owned vehicles."
De Jong said any move to provide similar transparency in B.C. would require
legislation, but he's willing to look at that.
lkines@tc.canwest.com
rfshaw@tc.canwest.com
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CONFIDENTIAL

ISSUES NOTE
Ministry Public Safety and Solicitor General
Date: Apr. 29, 2010
Minister Responsible: Mike De Jong

Impaired Legislation –
Appeal Process

Suggested Response:
x A fair, timely review process and safeguards for personal privacy are
already in place under the current system.
x That won’t change when tougher administrative penalties for impaired
driving are enacted this fall.
x Drivers who receive a roadside prohibition and question the reliability
of the roadside screening device have the right to ask for a second
breathalyser test on a different roadside screening device at the
roadside.
x Additionally, drivers will continue to have the opportunity to have the
prohibition reviewed by the Superintendent of Motor Vehicles.
x These administrative penalties are no different than current privacy
laws that ensure a person’s driving record remains personal and
confidential.
x However, a motorist’s driving record can be made public if the motorist
gives consent and should a B.C. driver be criminally charged with
impaired driving, that will remain public as part of the court process.
x There is a growing number of people who choose to drive impaired in
B.C., causing death and injuries that are preventable. This legislation
will help to stop this disturbing trend by removing intoxicated drivers
from our roads.
Background:
On Apr. 29, 2010, a media article asserted that B.C.’s new administrative penalties for impaired
driving do not provide an appeal process for drivers. The article also says that many of the
penalties will be imposed in secret, with no public record of the offence. Critics say that a lack of
transparency should worry the public.
-309
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ADVICE TO MINISTER
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From:
To:
Subject:
Date:

Ryan, Fergus GCPE:EX
Blewett, Tyann M SG:EX;
RE: Media request: TC - De Jongh
Thursday, August 4, 2011 11:00:23 AM

Thanks
From: Blewett, Tyann M SG:EX
Sent: Thursday, August 4, 2011 10:59 AM
To: Ryan, Fergus GCPE:EX
Subject: Re: Media request: TC - De Jongh

All good.
From: Ryan, Fergus GCPE:EX
Sent: Thursday, August 04, 2011 10:57 AM
To: Blewett, Tyann M SG:EX
Subject: Media request: TC - De Jongh

Hello Tyann, please review messaging:

Date/Time:

04/August/9am

Deadline @ 3.30 Thursday
Media:

Times Colonist

Reporter:

Katie DeRosa, 250-380-5343, 250-812-1132

Topic:

Mike de Jongh impaired review

Background: Reporter had a follow up question to her query on Wednesday: In
May 2010, Lindsay Kines and Rob Shaw published an article quoting then-Solicitor
General Mike de Jong saying he will consider setting up a system similar to that in
Ontario, where people can check how many traffic infractions and licence
suspensions there have been over a three-year period.
De Jong said: “We may want to look at that. If a driver has been sanctioned for
behaviour that society condemns, then there is a reasonable argument that says
that information should be readily available.”
The reporter wants to know whether that option is still being explored. She would
31
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like to speak to the SG or, failing that, Steve Martin to explain the situation. She
believes that the public ought to know about dangerous and drunk drivers.
On Wednesday, the Reporter wanted to know if George McGregor, a local
assistant fire chief, received an IRP for impairment in the last three months. GCPE
staff warned her that it’s possible we won’t be able to provide any information
about an individual driving record due to FOIPPA but that we would ask. If denied,
she would like someone in OSMV to explain why driving record information is not
releasable under FOIPPA. GCPE staff clarified the difference between an IRP and a
criminal code conviction as well.
Questions to ask the reporter for inclusion here:

Questions:
Can the SG or Steve Martin comment on Mike de Jong’s
statement above and whether the option is still being explored?
Suggested Response:
●

●

●

●

This is a complex matter that requires further
discussion.
There are privacy and cost issues that need to be
considered.
There were other, more pressing issues that
needed to be addressed.
We are considering Mike de Jongh’s suggestion.

Information provided on Wednesday:
●
●

●

●

Driving records are subject to the provisions of the
Freedom of Information and Protection of Privacy
Act which specifies that a public body must not
release personal information to another person if
the disclosure would be an unreasonable invasion
of that person’s privacy.
Administrative sanctions are not considered public
record—they are between the regulatory body and
the individual.
This is consistent with other regulatory bodies that
do not provide public access to hearings or
32
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records, such as income assistance tribunals, taxi
licence applications, private investigators and
security service licences.

Program Area Approval
Contact:

Insert Name

The blue can be found under ‘More Colours’ Select the Standard
colour range. From the top, it’s the third one in from the second
row on the right.
From the bottom, the red is the third one in from the right on the
second row.

Fergus Ryan
Ministry of Public Safety & Solicitor General Communications
250-387-4705
fergus.ryan@gov.bc.ca
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From:
To:
cc:
Subject:
Date:

Ryan, Fergus GCPE:EX
Blewett, Tyann M SG:EX;
Haltner, Christine GCPE:EX;
Media request - times colonist - driver records
Thursday, August 4, 2011 9:34:10 AM

Hello Tyann. Please see request below. Could you phone me please to discuss this
further?
Regards
Fergus
Date/Time:

04/August/9am

Deadline @ 3.30 Thursday
Media:

Times Colonist

Reporter:

Katie DeRosa, 250-380-5343, 250-812-1132

Topic:

Mike de Jongh impaired review

Background: Reporter had a follow up question to her query on Wednesday: In
May 2010, Lindsay Kines and Rob Shaw published an article quoting then-Solicitor
General Mike de Jong saying he will consider setting up a system similar to that in
Ontario, where people can check how many traffic infractions and licence
suspensions there have been over a three-year period.
De Jong said: “We may want to look at that. If a driver has been sanctioned for
behaviour that society condemns, then there is a reasonable argument that says
that information should be readily available.”
The reporter wants to know whether that option is still being explored. She would
like to speak to the SG or, failing that, Steve Martin to explain the situation. She
believes that the public ought to know about dangerous and drunk drivers.
On Wednesday, the Reporter wanted to know if George McGregor, a local
assistant fire chief, received an IRP for impairment in the last three months. GCPE
staff warned her that it’s possible we won’t be able to provide any information
about an individual driving record due to FOIPPA but that we would ask. If denied,
she would like someone in OSMV to explain why driving record information is not
releasable under FOIPPA. GCPE staff clarified the difference between an IRP and a
criminal code conviction as well.
Questions to ask the reporter for inclusion here:
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Questions:
Can the SG or Steve Martin comment on Mike de Jong’s
statement above and whether the option is still being explored?
Suggested Response:
●
●

Arial 12 point, bolded with bullets

Information provided on Wednesday:
●
●

●

●

Driving records are subject to the provisions of the
Freedom of Information and Protection of Privacy
Act which specifies that a public body must not
release personal information to another person if
the disclosure would be an unreasonable invasion
of that person’s privacy.
Administrative sanctions are not considered public
record—they are are between the regulatory body
and the individual.
This is consistent with other regulatory bodies that
do not provide public access to hearings or
records, such as income assistance tribunals, taxi
licence applications, private investigators and
security service licences.

Program Area Approval
Contact:

Insert Name

The blue can be found under ‘More Colours’ Select the Standard
colour range. From the top, it’s the third one in from the second
row on the right.
From the bottom, the red is the third one in from the right on the
second row.
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Fergus Ryan
Ministry of Public Safety & Solicitor General Communications
250-387-4705
fergus.ryan@gov.bc.ca
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From:
To:
Subject:
Date:

Ryan, Fergus GCPE:EX
Blewett, Tyann M SG:EX;
RE: Media request: Times Colonist - driver records
Thursday, August 4, 2011 9:21:52 AM

Tyann, please phone me as soon as you can.
250 387 4705
From: Blewett, Tyann M SG:EX
Sent: Thursday, August 4, 2011 8:46 AM
To: Ryan, Fergus GCPE:EX
Cc: Melvin, Stephanie SG:EX
Subject: RE: Media request: Times Colonist

Ontario is the only province in Canada that provides driver records to the public.
All other provinces require driver consent before releasing these records.
Should a B.C. driver be criminally charged with impaired driving, that will remain
public as part of the court process. Court records are open to the public based on
the “open court principle”, which recognizes the rights of members of the public to
attend court proceedings; and have access to records in the court file, including
the reasons for decision.

BC’s privacy laws ensure a person’s driving record remains personal and
confidential. Any change to allow public access to these records would require a
change to the Freedom of Information and Protection of Privacy laws.
Allowing public access to any driver’s history will impact the entire driving
population, including those that have only minor or very few driving or motor
vehicle contraventions and those who have their licence cancelled for medical
reasons.
However, I will ask staff to review this idea and the privacy implications for all
British Columbians.

What can be done now:
While the FOIPP protects the release of information, information can be provided
with the consent of the driver. Any employer or volunteer agency who employs
37
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drivers should be asking the driver to provide a copy of their driving record as a
condition of employment. This record would not only show drinking driving
incidents but also reveal other dangerous driving behaviour (e.g. speeding, racing
etc).
Anyone can call ICBC to confirm whether an individual has a valid driver’s licence.
The National Safety Code requires a commercial/business use operator to maintain
records of all employees that driver commercial vehicles including accidents,
violations, convictions, including 24 hr prohibitions. They are also required to
obtain a driver abstract each year for all employees and upon hiring for new
employees.

Tyann Blewett
Assistant Director, Policy & Research
Office of the Superintendent of Motor Vehicles
phone: 250-953-3330
From: Ryan, Fergus GCPE:EX
Sent: Wednesday, August 3, 2011 4:14 PM
To: Blewett, Tyann M SG:EX
Subject: FW: Media request: Times Colonist

Hello Tyann
Do you have any messaging that addresses this?
From: DeRosa, Katie (Times Colonist) [mailto:Kderosa@timescolonist.com]
Sent: Wednesday, August 3, 2011 3:35 PM
To: Ryan, Fergus GCPE:EX
Subject: Re: Media request: Times Colonist
Hi Fergus,
Thanks for this information. It raises a second request: In May 2010, Lindsay
Kines and Rob Shaw published an article quoting then-Solicitor General Mike de
Jong saying he will consider setting up a system similar to that in Ontario, where
people can check how many traffic infractions and licence suspensions over a
three-year period.
de Jong said: “We may want to look at that. If a driver has been sanctioned for
behaviour that society condemns, then there is a reasonable argument that says
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that information should be readily available.”
Can I talk to Shirley Bond about whether she would support moving on this? My
deadline is Thursday at 3:30 p.m.
Thanks in advance,
Katie
-Katie DeRosa
Reporter
Times Colonist
office phone: 250-380-5343
cellular: 250-812-1132
kderosa@timescolonist.com
*** Note that all Times Colonist email addresses now end with @timescolonist.com.
Please update your address book as appropriate.

On 8/3/11 1:52 PM, "Ryan, Fergus GCPE:EX" <Fergus.Ryan@gov.bc.ca> wrote:
Hello Katie, the information below is attributable to a ministry
spokesperson.
Regards
Fergus

●

●

Driving records are subject to the provisions of
the Freedom of Information and Protection of
Privacy Act which specifies that a public body
must not release personal information to another
person if the disclosure would be an
unreasonable invasion of that person’s privacy.

Administrative sanctions are not considered
public record—they are are between the
regulatory body and the individual.
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●

●

This is consistent with other regulatory bodies
that do not provide public access to hearings or
records, such as income assistance tribunals, taxi
licence applications, private investigators and
security service licences.

Administrative sanctions are focused on
prevention and deterrence. Anyone who has
received a prior administrative driving
prohibition, or seriously injured or killed
someone, will face the consequences under
criminal law and their records would be public.

40
PSS-2011-01239

