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Purpose 

Section 12 – Cabinet Confidences 
 
 Premature disclosure of Cabinet deliberations inhibits the 

ability of Cabinet members to debate issues openly and 
freely, thereby reducing the effectiveness of Cabinet’s 
decision making role.  

 The Supreme Court of Canada stated that an important 
reason for protecting Cabinet documents was to avoid the 
creation of ill-informed public or political criticism.  

 The process of democratic governance works best when 
Cabinet members charged with government policy and 
decision-making are free to express themselves around the 
Cabinet table unreservedly. 
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Section 12 (Cabinet confidences)  

Will cover 2 issues regarding section 12: 
 

 How section 12 is applied  
• To better identify when to consider consulting on section 

12 
• Better explain its application (or not) to your Ministry 

 
 The section 12 process 
•  Tips on identifying s.12 for consultation, what to provide, 

understanding the consultation process 
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Section 12 - Substance  

 
 Section 12(1) - Must refuse to disclose to 

an applicant information that would reveal 
the substance of deliberations of Cabinet 
Committees 
 
 

 
 

 
 
 
 
 
 
 

 
 

 
 The Act outlines limitations in sub section 

12(2) 
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Limitations -  Age of record 

 

 Information in a record that has 
been in existence for 15 or more 
years 
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Limitations - Appeal 

 
 Information in a record of a decision 

made by Cabinet or any of its 
committees on an appeal under an Act. 

 
(In some cases, Cabinet may have jurisdiction    
to review cases before court) 
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Limitations - Background  

 
 
 Information in a record the purpose of which is 

to present background explanations or 
analysis to Cabinet if the decision has been 
made public, has been implemented, or 5 or 
more years have passed since the decision 
was made or considered.   
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Substance vs Background 

7 

Distinguishing between the 
substance of Cabinet  
deliberations versus 
background information 
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Commissioner’s Orders 

     In decision 01-02 the Commissioner defines 
“substance of deliberations” as follows: 

 
 “Recorded information that reveals the oral 

arguments, pro and con, for a particular action 
or inaction of the policy considerations, whether 
written or oral, that motivated a particular decision. 
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Substance  

Examples of Substance 
 

 In a situation where Cabinet is considering making a 
decision that will affect the forest industry, the fact that 
the European Economic Community is also 
considering actions that might affect British Columbia's 
forest industry may be a consideration that will affect 
policy. 

 In a situation where Cabinet is considering raising the 
minimum wage, the projected implications on 
employment levels in the service sector may be 
assessed. This would be a policy consideration. 
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Background information 

 Background" means explanatory or contributory 
information or circumstances which provides 
background to the Cabinet deliberations. The 
attachments to a Cabinet submission usually perform 
this function. 
 

 Charts of process, who is involved, etc. 
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Background 

 Examples of background 
 

 An attachment to a Cabinet submission that illustrates 
and analyzes the economic situation that led up to the 
purpose of the submission: to decide whether 
stumpage fees should be raised in the forest industry.  

 An attachment to a Request for Legislation that 
provides background information and analysis of the 
approach taken to the legislative issue in other 
jurisdictions. 
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Processing s.12 

12 

           The consultation process 
 
 Current policy dictates that a Ministry must consult 

(Send to Central Agency Team via intake) 
 Consider taking extension 
 May need to provide all records rather than only 

documents identifying Cabinet for context 
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Identifying Section 12 

13 

Consultation- Key words/phrases to consider 
to identify section 12 in documents 
 
 Legislation 
 Cabinet  
 Treasury Board  
 Submission  
 Order in Council (official documents implementing Cabinet’s        

decisions regarding day-to-day government operations)   

 Funding approval  
 Executive Council 
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Cabinet Committees 

14 

                     Cabinet Committees 
 
Priorities and Planning Committee 

 
Treasury Board 

 
Cabinet Committee on Families First 

 
Cabinet Committee on Jobs and Skills Training 

 
Cabinet Working Group on Family Affordability 
 
Environment and Land Use Committee 

 
Cabinet Committee on Open Government and Engagement 

 
Legislative Review Committee 
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Cabinet records 

15 

Examples of records that may require S. 12 review 
  
 An agenda, minute or other record that documents the matters 

addressed by Cabinet 
 

 Any records authored by the Cabinet Secretary, Secretary to 
Treasury Board, or Chair of Treasury Board 
 

 A briefing note placed before Cabinet or its Committees 
 

 A draft or final Cabinet or Treasury Board submission 
 

 E-mails that discuss the content of a submission or decisions of 
a Cabinet Committee  
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Cabinet records 

16 

Also... 
 
Drafts of Legislation and associated 

working materials. 
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Cabinet records 

17 

Section 12 may apply to Information that has 
not yet have been placed before Cabinet 
however there is a reasonable expectation 
that it will be 

 
Section 12 may also apply if one could 

reasonably infer a link to Cabinet 
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Summary forms 

18 

        Summary form/description of record: 
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Process for  
Section 12 

   Ministry              (via intake)   Central Agency Team 
 
                     
                                          Cabinet Operations 
                                                      (or Treasury Board)  
 
 
(email redline) 

Central Agency Team               Office of the Premier 
 19 
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