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OP 7b Provincial Nominees

Updates to chapter

Listing by date:

2010-12-13
The previous Appendix B was renamed Appendix A
Appendix A — Provincial Nominee Program contacts at visa offices was deleted.

2010-03-15

Changes were made throughout the chapter to reflect the regulatory'amendments as per
Operational Bulletins 076, 079 and 080. Mareover, the foilowing sections have also been revised:

Section 3 —~ Table 1 has been expanded to include additional relevant Acts and Regulations.
Section 3.1 — Expanded to include additional relevant forms.
Section 8.3 — Clarification on the acceptable format of the provincial nomination certificates.
Section 7.6 — Three new sub-sections were added:
The “Schedule 4A — Economic Classes — Provincial Nominees — Business Nominees” form;
Changes in the family compaosition during processing; and
Changing immigration category.
Section 7.7 — Added, entitled Processing special cases.

Section 7.8 — Three new sub-sections were added (entitled Inadmissibility, Inadmissibility for
misrepresentation {(A40) and Refusal |etters).

Section 8 — Table 3 has been added and clarificaticns were made on coding.
Contact information in Appendix A and Appendix B have been updated.

2003-11-21
Changes were made to OP 7b — Provincial Nominees, Appendix A and Appendix B,

20:03-08-01
Minor changes were made to the contact information in Appendix B of chapter OP 7h.
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OP 7b Provincial Nominees

1. What this sub-chapter is about

Note:
Provincial Nominees.

This chapter is divided into two sub-chapters: OP 7(a) - Quebec Skilled Workers and OP 7(b) -

Canada has entered into bilateral agreements with all provinces (excapt Quebec) and with the
Yukon and Northwest Territories (see Appendix B for program contacts) to allow those provinces
to nominate individuals to become permanent residents based on the provinces' assessment of
the nominees’ ability to contribute to the economic growth and development of that province.

This sub-chapter explains what the provincial naminee class is and how to process applications.
Hereinafter, the word province refers to both provinces and territories.

2, Program objectives

The Provincial nominee class is designed to enable provinces to support the immigration of
persons who have expressed an interest in settfing in their province and who the province
believes will be able to contribute to the economic development and prosperity of that province

and Canada.

3. The Act and Regulations

This section contains references to the Adt, its Regufations and the forms associated or

mentioned in this chapter.
Table 1

For information about Refer to
Federal-provincial agreements A8
Selection of a member of the economic class A12(2)
Becoming a permanent resident R71.1
Provincial nominee class R87
¢ Exclusion from the provincial nominee Class R87(5) and R87(8)
+  Definitions R87(9)
¢ Transitional provisions R87(10) and R87(11)
¢ Requirements for accompanying family R87(12)
members

3.1. Forms required

The forms required are shown in the following table.

Table 2
Form title Form number

Guide for Provincial nominees

IMM EP7000

Application for Permanent Residence in Canada

IMM O0008EGEN

Schedule 1: Background/Declaration

IMM 0008Escht

Additional family information

(MM 5408

Economic Classes - Provincial nominees

IMM 0008Esch4

Economic Classes - Provincial nominees - Business
Nominees

MM 0008Eschd4A

Visa office-specific forms

See list on CIC's Web site

Use of a representative

IMM 5476

2010-12-13
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Instruments and delegations

Nit.

53

Departmental policy

The provincial nominee rules recognize' that provincial governments are best positioned to
determine their specific economic needs with respect to immigration.

Immigration officers can assume that a candidate nominated by a province does, in the view of
the provincial officials, intend to reside in the nominating province and has a strong likelihood of
becoming economically established in Canada.

However, the immigration officer may become aware of information that might bring these
assumptions into question. In these cases, it is open to the immigration officer to ultimately refuse
to issue a visa to the provincial nomines. Refusals of provincial nominees are discussed in
Section 7.6 of this chapter.

Kﬁbii&énfé'\}\ri'th' valid tenipbrary status in Canada
A foreign national who has,been issued a permanent resident visa in the Provincial Nominee
Class and who is a temperary resident in Canada must, o become a permanent resident, present
their permanent resident visa to an officer at a port of entry or at a Citizenship and Immigration
Canada (CIC) office in Canada (refer o R71.1).

A foreign national outside Canada who has been issued a permanent resident visa must present
their visa at a port of entry, upen entry to Canada, to become a permanent resident.

Order of admission of the applicanis

Accompanying family members of provincial nominee applicants may only become permanent
residents at the same time as, or after, the principal applicant has become a permanent resident.
In other words, family members of principal applicants cannot become permanent residents
before the principal applicant (refer to R87.1).

All accompanying family members of principal applicants in the provincial nominee class, who
have been issued permanent resident visas and are seeking admission to Canada on or after
September 2, 2008, may become permanent residents only if the principal applicant has become
a permanent resident in accordance with the regulations in effect as of September 2, 2008,

Passive investment and immigration-linked investment

A passive investment occurs when an individual invests capital in a business or organization
without being actively involved in its management. Such an investment is prohibited under the
immigration and Refugee Protection Regulations. Foreign nationals are therefore precluded from
being considered members of the provincial nominee class if the nomination was based on their
provision of capital or their participation in an immigration-linked investment scheme.

A foreign national may still be considered a member of the Provincial Nominee Class if:

« the capital provided to a business is not made primarily for the purpose of deriving interest,
dividends or capital gains;

s the foreign national controls, or will control, at least 33 ¥4 percent of the equity in the business,
or has made a minimum of $1 million equity investment in the business;

« the foreign national will participate actively, on an ongoing basis, in the management of the
business; and

« the terms of investment in the business do not include a redemption option.

2010-12-13
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As is consistent with the federal business classes, the percentage of equity controlled by both the
principal applicant and their spouse or common-faw partner will be considered.

Exclusions '
R87(5) excludes from the provincial nominee class any applicant:
+ whose nomination was based on the provision of capital (passive investment); or

» who intends to participate or who has participated in an immigration-linked investment
scheme.

These exclusions are meant to prevent the provincial nominees program from undermining the
federal immigrant investor program.

6. Definitions
o “Passive Investmant Proposé‘t;;“ e
A passive investment proposal invelves an investment by a foreign national that has as cne of its
objectives to facilitate or lead to the nomination of the foreign national by the province, and the
foreign national’s successful immigration to Canada. Characteristics of such a proposal would
include: :
« the foreign national will not have active, ongoing or direct responsibilities in managing or
operating the enterprise financed; or
s the terms of investment include a redemption option exercisable after a specified period of
time; or
¢ the foreign national will not reside in the nominating province.
Officers are strongly encouraged to inform International Region/RIM at CIC-NAt-operational-RIM-
TEW®cic.gc.ca if they become aware of a new passive invesiment scheme.
6.2. Immigration-linked investment scheme
“Immigration-linked investment scheme” is defined in R&7(9). The definition includes any strategy
or plan where:
¢ the agreement or arrangement was entered into primarily for the purpose of acquiring status
or privilege under the Act; or
+ one of the objectives is to facilitate Immigration to Canada; and
s one of the objectives of the promoters of the strategy or plan is to raise capital.
« Officers are strongly encouraged to inform International Region/RIM at CIC-NAt-operational-
RIM-TFW@cic.gc.ca if they become aware of a new immigration-linked investment scheme.
Note: In cases of investment schemes, R87(6)(h) requires that the provincial nominee applicant controls
a percentage of equity in the business equal to or greater than 33 percent or makes an equity
investment in the business of at least $1,000,000. These requirements are consistent with active
and ongoing management of a business as set out in R87(6)(c).
6.3.  Provincial nomination certificate
This certificate is issued by the government of a province, under a provincial nomination
agreement, to an applicant who intends to reside in that province. The documentation goes
5
2010-12-13

Page 6
JTI-2011-00124
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directly from the province to the visa office. It should not arrive via the applicant or any agent
warking on the applicant's behaif.

It has been agreed that provinces will forward nomination information to the visa offices in a
spreadsheet format via Entrust. The spreadsheet must contain the same information about each
candidate as would a separate nomination certificate. In addition, the visa office has to be
satisfled that the spreadsheet is indeed coming from the responsible provincial or territorial
authority.

7. Processing provincial nominees
74.  Forms required _
. Provincial nominees must complete the IMM 0008EGEN application, the IMM 0008Esch4/sch4A
and any other required forms and documents as instructed in the Guide for Provincial Nominees
IMM EP7000. '
7.2, Roiles and responsibilities
Provinces have the authority and responsibility to establish their own criteria for nomination,
insofar as the criteria are not incompatible with national immigration policy, while the federal
government maintains its responsibility for applying statutory admissibility criteria and exermsmg
ultimate selection authority as described in the Regulations.
CIC is responsible for:
s assessing the candidates’ admissibility;
« assessing their eligibility under R87; and
+ rendering & final decision on their eligibility as members of the proVincial nominee class
(R87{2)).
7.3. Receiving the provincial nomination certificate
When an individual is nominated by a province for selection in the provincial nominee class, the
province sends the certificate of nomination directly to the visa office.
74, Recelvmg the application for immigration
Some provinces will ask the applicant to compiete the immigration application and send it directly
to the appropriate visa office. Other provinces may choose to assist the nominee with the
completion of the application and send the nominee's application to the visa office on his or her
behalf.
In either case, the visa office may create a file before receipt of the nomination spreadsheet,
7.5.  Transitional pr prowsnons
in accordance with the regulatory amendments described in Section 5.3, all applications for
permanent residence in progress at the federal level prior to September 2, 2008 will be
assessed according fo the regulation in effect immediately prior to September 2, 2008, as will afl
nomination certificates issued on or before September 1, 2008.
Please note that the application for permanent residence does not need to have been received
by September 2, 2008; only the nomination certificate itself must have been issued as of
September 1, 2008, or earlier.
New applications with a nomination certificate issued on or after September 2, 2008 are subject
to the current regulation.
6
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7.6.

Processing the application

When a visa office receives a certificate of nomination under the provincial nominee class, the
officer should proceed to issue medical instructions and carry out normal security screening
procedures as soon as possible, provided a complete application has been received.

Monitoring and compliance

Officers should request additional documentation or clarification from the applicant or the
nominating province if they are not satisfied that all criteria will be met by the applicant.

If the nomination certificate is not a sufficient indicator that a foreign national can economically
establish in Canada, an officer may substitute their evaluation of the likelihood of the foreign
national to become economically established in Canada for the nominating certificate. Such a
substitution requires that the officer consuit with the government that issued the certificate and
also requires the concurrence of a second, appropriately delegated, officer.

The Intention to reside in the nominating province should be reaffirmed in all cases. This is
especially important when it is anticipated that a significant time lag may occur between
nomination and visa issuance.

Officers who have reascn to believe that an applicant, whose nomination certificate was issued
after September 2, 2008, was nominated on the basis of a passive investment, should proceed to
interview the client and/or request additional documentation to satisfy R87(5), (8) and (9)
requirements. .

When all requirements have been met, the officer may proceed to issue the permanent resident
visa. .

The “Schedule 4A — Economic Classes — Provincial Nominees — Business Nominees” form
The Schedule 4A form has been developed to capture:

¢ background information about applicants nominated in a business, entrepreneur, self-
employed or similar stream; and

» details of their business experience and proposed business activities in Canada.

Officers should remember that it is within the province's mandate to make a determination as to
the likelihcod that a nominated individual will make an economic contribution to the province. The
purpose of the information captured on Schedule 4A is not to encourage reassessment of the
province's nomination decision. Rather, the information provided on this form should be examined
for consistency with the rest of the application and the applicant should be invited to address any
concerns which arise. If the officer is concerned that the applicant may have provided different
information to CIC than to the province, the province should be consulted. If the applicant
possesses wealth which appears to be inconsistent with their business and personal history, the
officer should request further clarification.

In contrast to federally-setected investors and entrepreneurs (R88(1)), there is no expiicit legal
requirement for provincial nominge applicants, even those applying in a business or similar
stream, to show that their assets were legally obtained. As a result, until now, detailed information
has not been collected about provincial nominees’ business experience and acquisition of assets.
This has made it difficult at times to assess some aspects of admissibility. Schedule 4A is
designed to address this gap. Applications should not be refused simpiy because the source of
the applicant’s funds is unclear, nor should they be refused for non-compliance simply because
the applicant refuses to reveal their source of funds. Since the Immigration and Refugee
Protection Act (IRPA) does not require that the officer consider this information for selection
purposes, it couid be difficult to defend refusals based purely on a failure to provide information.
However, all applicants, including provincial nominge class candidates, must establish that they
are not inadmissible. In this regard, they should be required to account for their activities and the
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. source of their funds when questions about admissibility arise and officers should insist on

receiving satisfactory information. Operational instructions published in'RIM 03-072 provide more
detailed information; visa offices with questions about source of funds are welcome to consult
National Headquarters (NHQ). NHQ will support refusals in cases where an officer is not satisfied
as to the applicant’s admissibility and has provided the appiicant with the opportunity to address
these concerns.

Changes in the family composition during processing

Under R87(2)(a), only the principal applicant must be named in the nomination cerificate.
Although many provinces also list the applicant’s accompanying dependants on the certificate,
there is no actual legal requirement for them to be listed. As a result, there is no need for a new or
amended nomination certificate if the applicant's family composition changes during processing.
As a courtesy, the visa office should inform the province of a change in the applicant's family
composition but a new certificate should not be requested in these circumstances.

Changing immigration category

It sometimes happens that an applicant who has applied in another category, but whose
application Is not yet in process, is nominated by a province. R10 requires that every application
be made within one of the classes prescribed by the Reguiations and there is no mechanism
under the legisiation by which the immigration category can be changed once an application has
been submitted. In all cases, an applicant who wishes to be assessed in the provincial nominee
class must submit an application in that class, along with the appropriate fee.

Therefore, an applicant who has applied in another category and who is subsequently nominated
by a province, must submit a new application as a provincial nominee.

¢ If the initial appfication has not been paperscreened, the processing fee can be credited
toward the new provincial nominee application instead of being refunded (as per operational
instructions published in RIM 06-028).

« [f the initial application has been paperscreened, no refund is possible.

o If the applicant does not wish to withdraw the initial application, processing on both
applications may continue but only one permanent resident visa can be issued to an
applicant. Before the processing of an application can be finalised, any other permanent
residence applications in process submitted by the same applicant must be withdrawn.

7.7.

Processing special cases

Based on the general provisions of Federal-Provincial-Territorial agreements concerning
provincial nominees, a nomination certificate is considered to'be a determination that the
applicant’s admission will be of economic benefit to the province and that the applicant will be able
to become economically established in Canada. Generally speaking, it is not the policy intent that
visa officers lcok behind the provincial nomination decision. Situations do arise, however, in which
the visa officer is not fully satisfied of the applicant's ability to become economically established,
despite the nomination certificate. Two commeoen scenarios are:

Overaged dependants

As in other immigration classes, a provincial nominee principal applicant may wish to include In
their application a son or daughter who does not meet the definition of “dependent chitd” and who,
for that reason, cannot be included as a family member. In some cases the nominating authority
may nominate the overaged dependant child in their own right. Where the dependant has no work
experience and may not have knowledge of either official language, the possibility of a refusal
using substituted evaluation arises, on the basis that the applicant’s ability to become
econcmically established has not been demonstrated.

2010-12-13
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There is no definition in the legislation of "become economically established,” leaving the term
open to interpretation. There is also no indication of the exact moment when an applicant must
become economically established: immediately upon landing or after an initial period of
adjusiment. However, it is clear, from the way in which the term is used throughout the economic
classes, that to become economically established means to join and participate in the labour
market in Canada. It is also clear that the selection criteria do not apply to the provincial nominee
class in the same way as they apply to federal skilled workers and that it is the overall intention of
the legislation and the Federal-Provincial-Territorial agreements to allow the provinces some
latitude In their nomination decisions. For all of these reasons, visa officers should, on a case-by-
case basis, carefully evaluate the cases of overaged dependants nominated as provingcial
nominee candidates in their own right. They should refuse if they have strong reason to believe
that the applicant is very unlikely to become ecanomically established, even in the medium term
and with the assistance of their other family members. On the other hand, it is consistent with the
legislation to approve cases where there is some likelihood of successful settlement within a
reascnable time.

If a visa is issued to an overaged dependant with no previous work experience, it is vitally
important to code the applicant as a new worker using NOC 9914.0. Dependants with no
previous work experience are the only provincial nominee applicants who should he coded as new
workers. Coding them in this way makes it possible to moenitor the number of such cases.

individuals with no intenfion of joining the labour market

The most common scenario involves older individuals who have a close tie to the province which
motivates them to retire there (usually, they have a close relative, such as a son or daughter,
residing in the nominating province). Some individuals have stated to visa officers quite openly
that they do not Intend to join the labour market in the province. Others have stated that they
intend to seek work or create a business, but have not been able to satisfy the officer that they
have a genuine intention cf doing so.

The provincial nominee class is defined in the legislation as an economic class where the
applicant is assessed on the basis of their ability to hecome economically established. As noted
above, to “become economically established” means, at a minimum, to support oneself by
participating in the Canadian labour market. If the officer is not satisfied that the individual has the
intention of participating and that they will be able to participate, the application should be refused.
To “become economically established”, participation in the labour market must be in a way which
allows the individual to fully support themself, not merely contribute fo the costs of their upkeep.
This means that part-time or casual work would not normally meet the requirement to participate
in the labour market in the sense it is intended here.

Such refusals are consistent with the legislation and policy intent and will be supported by NHQ.
Temporary resident visas and work permits

Applicants sometimes apply for temporary resident visas (TRV) to make exploratory trips to
Canada. Some provinces require prospective applicants in certain categories to make such a visit
before nomination can occur. Individuals applying for TRVs for such purposes are subject to the
same requirements as persons fravelling for other purposes. Applicants or their representatives
have occasionally argued that if the visit is required by the province, the visa officer should assess
only the admissibility of the applicant, not their bona fides. There is no legal basis whatsoever for
this argument. Clearly, a TRV issued to facilitate an exploratory visit may be abused as easily as a
TRV issued for any other purpose.

That being said, officers should apply the dual-intent provisions and be cognlzant of the fact that
an applicant who is likely to be nominated by a province may well be less motivated to abuse their
visa than one who has fewer prospects of cbtaining legal permanent admission to Canada.
Officers must carefuily consider all the information available to them and make a reasonable
decision on the basis of that information.

2010-12-13
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Section 5.27 of FW 1 deals with the issuance of work permits to provincial nominges. Under
R204{c), work permits can be issued to prospective or actual provincial nominees. The applicant
must present a letter from the province stating that they have been nominated and requesting a
wark permit. It is not necessary for the visa office to have received the naminee's application for
permanent residence before issuing a work permit. Spouses of provincial nominees are entitled to
open work permits regardless of the skill level of the principal applicant.

Refusing the application

There are three bases upon which a provincial nominee who meets all statutory admissmﬂity
requirements can be refused a visa:

» The officer has reason to believe that the applicant does not intend to live in the province that
has nominated them;

» The officer has reason to believe that the applicant is uniikely to be able to successfully
establish economically in Canada;

s The officer has reason to believe that the applicant is participating in, or intends to participats
in, a passive investment or an immigration-linked investment scheme as defined in R87(5) to
R87(9) of the Regulations.

In each case, the officer must have some evidence to support this belief and overcome the
presumptions implied by the provincial nomination. Every provincial nominee agreement obliges
the immigration officer to consult with an official of the nominating province regarding the intention
to refuse before the refusal is actually made (Please see Appendix B for Provinciat Contact
Information).

if the officer, after consulting with the province, still intends to refuse, R87(4) requires that a
second officer concur with the decision to refuse, before it can he made official. Both officers’
names should be clearly recorded in the CAIPS notes.

Inadmissibility

Like all other applicants, provincial nominees must not be inadmissible to Canada. In order to
follow procedural fairness, officers must make applicants aware of any concerns about their
admissibility and must provide them with an opportunity to address those concerns. Responsibility
for the assessment of inadmissibility for the pupose of IRPA is solely that of the federal
government; there Is no need for consultation with the nominating province before refusing an
application on the basis of inadmissihility. The province should nonetheless be copied on the
refusal letter.
If the nominating province provides input directly or via the applicant in response to a procedural
fairness letter addressed to the applicant, that input should be considered along with the
applicant's own input. Provincial input is, however, not determinative; the decision must be
rendered by the visa officer.

Note:

All extrinsic information, including information received from the province, must be disclosed to the
applicant if it will be considered negatively by the visa officer. The applicant should be given an
opportunity to respond.

Inadmissibility for misrepresentation (A40)

The application of A40 in provincial nominee cases does not differ substantially from procedures
in all other immigrant cases. The nominating province should receive a copy of any procedural
fairness letter and the applicant should be aware that the province has been provided with a copy.
If the applicant provides information which addressas the officer's concerns in a satisfactory way,
processing can resume. If the officer's concerns are not adequately addressed by the applicant,
the officer can proceed to a refusal in the same way as in any other immigration class and send a
copy of the refusal letter to the nominating province (as instructed below).

10
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In some cases, the nominating province may wish to withdraw the nomination certificate but
where a visa officer is satisfied that misrepresentation has occurred and the applicant is found
inadmissible under A40, the case can be refused whether or not the nomination certificate is
withdrawn. Nevertheless, before invoking A40, visa officers must carefully assess the relevance
and materiality of the misrepresentation. Visa officers should consult International Region/RIM at
CIC-NAt-operational-RIM-TFW@cic.gc.ca.

Refusal letters

_In ali cases, refusals should be communicated to the applicant in writing, with a copy to the
nominating province. Note that in any case where a refusal is based on the lack of {or
withdrawal of) a provincial nomination certificate, the legal reference shouid be to R87(2), as per
the template letter provided on international Regions' intranet Web site,

Refusal letters addressed to provincial nominees should never cite A20(2). Thls subsection
is specific to Quebec cases only.

7.9. Becoming a permanent resident

To become a permanent resident, any foreign national outside Canada needs to present their
permansnt resident visa at a port of entry to Canada.

As per policy decribed in Section 5.1 of this chapter, applicants whose permanént resident visa is
issued while they are in Canada with a valid temporary resident status may:

+ contact the Call Centre to request an appeointment at a local CIC office to become a
permanent resident at that tocation; or

s |eave Canada and become a permanent resident upon re-entry to Canada at a port of entry.

The template letters that accompany the permanent resident visas for provincial nominees must
be amended by the visa offices to include the following paragraph:

Please note that if you are already in Canada and have a valid temporary resident status you
now have the option of obfaining your permanent resident status in Canada as opposed to leaving
Canada and re-entering at a port of entry. Please contact CIC’s Call Centre at 1 888 242-2100 as
soon as possible to arrange an appointment with the Citizenship and Immigration office nearest fo
your place of residence. (You cannot call this number if you are outside Canada.)

11
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8. Coding provincial nominees

All applications submitted under the provincial nominee class must be clearly identified to allow for
quality assessment and control.

Table 3 - Immigration category code

CODE DESCRIPTION

PV2 Provincial nominee processed abroad

*Synthetic NOC Codes should be used as instructed in CAIPS Coding
Aid, namely for Investors (0001.0) and Entrepreneurs (0002.0). New
Worker (9914.0) should apply to overage dependants without work
experience and with a separate nomination certificate.

There has been some inaccurate coding of provincial nominees that has had a negative impact on
our ability to assess the success of the program. The two most frequent problems are as follows:

¢ While provinces have different reasons for nominating individuals {some because of
occupational skills they possess, some because of thair business acumen, some because of
their willingness te settie in under-poputated regions), all provincial nominees are to be
considered members of the provinciai nominee class for federal coding purposes. Some
officers have in the past erroneously coded provincial nominees with business skills as
entrepreneurs or self-employed, for exampte. The immigration category in CAIPS must be
PV2 for all applicants who are being selected at a visa office on the basis of a certificate of
nomination by a province.

« The nominating province shouid always be accurately coded and this coding must remain
unchanged throughout the landing process. There have been many cases where provincial
nomineas nominated by one province indicate upon landing that they are destined to another
province, and Canada Border Services Agency officers have taken it upon themselves to
change the province of destination on the file. It has been found that in most of these cases,
the new permanent resident is simply visiting friends or family on their way to their new home,
and most do end up reporting to and settling in the province that nominated them.
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OP 7b Provincial N

Appendix

Appendix A - Provincial Nominee Program provincial contacts

ominees

Note: Individual names are for the use of CIC staff only. Public inquiries should be referred to the
appropriate provincial website or mailing address.

Province

Contact Information

Alberta

www.albertacanada.co
mfimmigration/immigrat

e/ainp.htmt

Angela Keane

Senior Program Officer

Alberta Immigrant Nominee Program
Tel: 780 422-7201

Fax: 780 427-6560

Email: angela. keane@gov.ab.ca

Employment and Immigration

gl Floor, Telus Plaza North Tower
10025 Jasper Avenue

Edmonton, AB T5J 186

British Columbia

www.bnp.gov.bc.ca

Michael Chew

Director

Strategic Occupations Unit
Tel: 604 775-2215

Fax: 604 660-4092

Email: Michael.Chew@gov.bc.ca

Manitoba

www2 immigratemanito
ba.com/browse/index.ht

Larry DeBlaere

Tel: 204 945-4214

Fax: 204 948-2256

Email: larry.deblaere@gov.mb.ca

ml

Immigration and Multicuituralism Division
Manitoba Provincial Nominee Program
7" Floor, 213 Notre Dame Avenue
Winnipeg, MB R3B 1N3

New Brunswick

www.anb.calimmigratio
n/index-e.asp

Beverly Woznow
[Tel: 506 453-8625
Fax: 506 444-872¢9

Email: beverly.woznow@anb.ca

New Brunswick Provincial Nominee Program
P.0. Box 6000
Fredericton, NB E3B 5H1

Newfoundland and
Labrador

Debbie Sheppard
Tel: 709 729-2540
Fax: 708 729-7381

wWwWw. nipnp.ca/ Email: dsheppard@agov.nl.ca
13
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Office of Immigration and Multlculturahsm

Department of Human Resources, Labour and Employment
Provincial Nomines Program

Viking Building

136 Croshie Road, P.O. Box 8700

St. John's, NL A1B 4J6

Northwest Territories

MWWW.nominee.ece.qov.
nt.ca

Benjamin Scott

Tel: 867 873-7948

Fax: 867 873-0200

Email: benjamin_scott@gov.nt.ca

Nova Scotia

www.novascotiaimmigr
ation.com/nova-scotia-

nominee-program

Michael Johnson

Tel: 902 424-8686

Fax: 902 424-7936

Email: johnsomi@gov.ns.ca

Nova Scotia Office of Immigration
1741 Brunswick Street, Unit 110A
P.O. Box 1535

Halifax, NS B3J 2Y3

Ontario

www ontaricimmigration

Hlia Burtman
A/Manager
Cpportunities Ontario: Provincial Nominee Program

.ca/Endlish/pnp.asp

Tel: 416 325-6160
Fax: 416 325-6653

Email: jlia.burtman@ontario.ca

Citizenship and Immigration Division
tmmigration Programs Branch

400 University Ave

Taronto, ON M7A 2R9

Prince Edward Island

WWW.gov.pe.calimmigra

Philip Muise
Tel; 902 368-5889
Fax: 902 368-5886

tion/

Email: pamuise@gov.pe.ca

Immigration Services

Istand Investment Development
94 Euston Street, 2™ Floor
P.O. Box 1176

Charlottetown, PElI C1A 7M8

Saskatchewan

www.immigration.gov.s
k.calsing

Tracy Davies

Manager

Saskatchewan Immigrant Nominee Program
Tel: 306 787-0373

Fax: 308 798-0713

Email: fracy.davies@gov.sk.ca

2010-12-13
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IAdvanced Education, Employment and Labour
Immigration Services

7" Floor, 1945 Hamilton Street

Regina, SK S4P 2C8

Yukon

www. immigration.gov.y
k.cal/ynp overview.htmi

arjorie Copp
Tel; 867 667-8751
Fax: 867 867-8555

Email: macopp@gov.yk.ca

2010-12-13
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Contacting the Council

For information about this guide, or more generally about the Council’s work,
contact: '

The Executive Director
Administrative Review Council
Robert Garran Offices

National Circuit

Barton ACT 2600

Telephone: 02 6250 5800

Facsimile: = 02 6250 5980

Email: arc.can@ag.gov.au
Internet: http://www.law.gov.aw/arc

© Commonwealth of Australia 2007

This work is copyright. Apart from any use permitted under the Copyright Act 1968
no part may be reproduced by any process without written permission.
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Preface

Most administrative decisions that affect individuals and organisations are made by
primary decision makers—front- line administrators in government agencies. Only a
minority of these decisions are reviewed by internal review officers, ombudsmen,
courts or tribunals. The quality of administrative justice experienced by the public

depends largely on primary decision makers ‘getting it right’.

Central to good decision making is decision makers’ understanding of the legal and
administrative framework in which decisions should be made. In turn, this depends
on whether primary decision makers receive adequate training in relation to that
framework. To help agencies develop suitable training programs, in 2004 the -
Administrative Review Council published Legal Trammg Jfor Primary Decision
Makers: a curriculum guideline. :

Using the curriculum guideline as the foundation, the Council has now produced
this series of best-practice guides. They are designed for use as a training resource
and as a reference for primary decision makers in Commonwealth agencies. The

: Iégal framework in which state and territory and local government agencies operate -
is broadly similar, but the guides do draw- attenﬁon to areas where there are

important differences.

Guide 3—Decision Making: evidence, facts and findings—deals with the role of
primary decision makers when receiving evidence, determining questions of fact

and accounting for their findings. The other guides in the series cover the following
areas:

e QGuide I—Decision Making: lawfulness—provides an overview of tﬁe legal
requirements for lawful decision making, including requirements that have
developed through the grounds for judicial review.

o Guide 2—Decision Making: natural justice—discusses the implications of,
natural justice (or procedural fairness) for decision makers and its connection
with public service values and standards of conduct relating to conflict of

interest.

e Guide 4—Decision Maicing: reasons—Ilooks at the requirements of two
important Commonwealth Acts that impose on many decision makers a duty to
provide reasons for their decisions.

e Guide 5—Decision Making: accountability—outlines a range of administrative
" law accountability mechanisms that can be used to review primary decisions;

Decision Making: evidence, facts and findings Administrative Review Council Best Practice Guides
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this includes judicial review, nerits review, and investigations by the
Ombudsman and other investigative bodies such as the Human Rights and
Equal Opportunity Commission and the Privacy Commissioner.

The general principles discussed in the guides fnight be modified by the legislation

that establishes particular agencies or gives agencies their decision-making powers.

Agencies wishing to modify or customise the guides for the purpose of training
their staff should apply to the Administrative Review Council for permission.

The information provided in the guides is of a general nature: it is not a substitute
for legal advice.
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Introduction

Administrative decisions are based on facts, and an important element of decision

making is making findings about those facts. Many facts needed to support a
decision are clear and uncontroversial, but in other cases it is necessary to obtaih
and evaluate information. ‘

“This guide deals with the legal requirements for information assessment and fact
finding. Some errors in fact finding are legal errors—in the sense that they are
grounds on which a court might set aside a decision. Although there are important
exceptions, a breach of one or more of the following general requirements can

“amount to a legal error, A decision maker must do the following:

e determine all material questions of fact—those questions of fact that are
~ necessary for a decision

e not base a decision on'a fact without evidence for that fact

o ensure that every finding of fact is based on evidence that is relevant and
logically supports the finding '

‘e not base a decision on a finding that is manifestly unreasonable

e observe natural justice

) comp ly with any statutory duty to give a written statement of reasons for the
decision.

Not all errors in fact finding are legal errors. For example, it is not necessarily &
legal error to make a mistake when evaluating inconsistencies in the evidence or

when drawing factual inferences from other facts.

A court will review a decision only on the ground of legal error. It will not set a
decision aside simply because it prefers a different decision or factual finding. The
Ombudsman, internal review officers, and some appeals tribunals and investigatory
bodies can examine errors in fact finding as well as legal errors. For example, they
can consider whether a decision is based on incorrect information or attaches too

much or too little weight to particular evidence.
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Facts needed to make a decision

A statutory power to make a decision usually depends on the existence of certain
‘material facts’, For example, the material facts in a statutory power to grant a
seniors concession o an applicant who is an Australian resident aged over 60 years -
and not in paid employment are the age, resident status and employment status of
the applicant. The facts are material in the sense that the existence or non- exxstence
of each one can affect the decision.

It is necessary to analyse leglslanon in order to determine what facts are material to
the decision that is to be made. The legislation itself often séts out factual matters
that must be considered—such as age, income and employment status. Otherwise,
the material facts are implied by considering the scope and purpose of the
legislation. Agency guidelines and manuals usually say what the agency takes to be
the material facts for each type of decision,

~ As well as material facts, there are ‘relevant facts’—facts affecting the assessment

of the probability that a material fact exists. Relevant facts are identified by
breaking down a material fact into sub-questions, For example, Jegislation might
require a decision maker to determine whether a claimant has incurred a loss as a
result of their own carelessness. To make a finding about that material fact, the
decision maker needs to make findings about relevant facts such as the nature and
circumstances of the event that caused the loss and the conduct of the claimant and
other people involved. The factual findings should form a chain of reasoning that-
Jeads logically from relevant facts through material facts to the decision.

Once all material and relevant facts have been identified, the decision maker can
distinguish between ‘known facts® (facts that have already been established) and.
‘facts in issue’ (facts about which it is necessary to make a finding on the basis of
the evidence). Known facts are factual information that is accepted by the decision
maker and by the person or people who will be directly affected by the decision.
This might include, for example, personal particulars provided by an applicant on
an application form that are accepted as correct or on which the applicant is given

. the benefit of the doubt, A fact in issue is one about which there is disagreement or
insufficient evidence to satis{y the decision maker that the fact exists.

Drawing inferences

Some facts can be logically inferred, or deduced, from other facts on the basis of
strong probability, without the need for direct evidence. If, for example, the known
facts are that a person worked in Ireland in 2005 and in Australia in 2006, it could

2 Administrative Review Council Best Practice Gitides ' )
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be inferred that the person travelled to Australia at some time between those dates.
. Many gaps in direct evidence are filled by inferences. -

An inference that might be adverse to a person who will be affected by a decision

-~ should first be put to that person, so that they have a chance to respond. If, for
example, a decision maker infers from the evidence that a person caused loss or
injury to another deliberately rather than accidentally, they should notify the person
that they propose to draw the inference and give the person an opportunity to refute
it. They can do this by asking them direct questions about their intent when they.

acted.

Evidence

Bvidence is not necessarily proof. It is information, documents and other material
that can be used to demonstrate the existence of a fact or the truth of something. It
can take many forms—information provided in an application form or email, a
fingerprint, information provided orally by a person, and so on. It can also be the
decision maker’s own observations—for example, of a site, a demonstration, or
someone’s demeanour when making a statement ot answering quéstions. Evidence
is amenable to testing and evaluation and can be accepted or rejected when it

comes to making findings.

Findings in relation to the facts in issue must be based on evidence that is relevant -
and logically capable of supporting the findings. They must not be based on
guesswork, preconceptions, suspicion or questionable assumptions. This does not '
preclude a decision maker from taking account of ‘notorious facts’, which are part
of ordinary experience-or common knowledge—for example, that each person’s

handwriting is unique.

Evidence can be provided orally or in documentary form and includes electronic
communications and data. When evidence is provided orally—as during an
interview or telephone call—the decision maker should make a file note or written
record of the interview at the time or soon afterwards, while the memory is fresh.
The particulars recorded should be the name, position title and address of the
person spoken to, the date, time and place of the conversation, and the main pieces
of information provided. '

For record-keeping purposes, it is a good idea to ask that the information provided

be confirmed in writing or supported by documents. For example, if a person’
produces an original document as evidence, the decision maker should take a -
photocopy of it for their file and make a note that it is a true copy of the original.”
Evidence in the form of emails and electronic documents should be printed and

kept on file.
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Information provided by an applicant is evidence and may be accepted as
establishing facts that are likely to be true or that are not material. In the interest of
efficiency, agencies generally try to narrow the facts in issue and to limit their
requirements for further evidence.

‘When it comes to what kind of evidence is regarded as sufficient to prove certain
facts, agencies’ practice varies. For example, one agency might accept a recent pay
slip as proof of a person’s income, whereas another might require additional
evidence, such as an employer’s group cettificate or a notice of tax assessment.
Requirements can also vary depending on the consequences of the decision, the risk
of deception, and the difficulty of obtaining better evidence.

For most administrative purposes, a person may give evidence in the form of a
statutory declaration, which is a solemn statement a person makes and declares to
be true before a witness authorised under the Statutory Declarations Act 1959 (Cth).
and the Statutory Declaration Regulations 1993 or similar state or territory
legislation. A person who wilfully makes a false statement in a statutory declaration
commits an offence that, under the Commonwealth legisiation, is punishable by
imprisonment. Some legislation requires that particular evidence be provided in this

form. :

Obtaining evidence

Responsibility for providing information

Some statutes oblige applicanis to provide the information relevant to the making
of a decision. For example, a statute might require an applicant to lodge an
application in ‘the prescribed form’, meaning a form of application prescribed in
the associated regulations. The prescribed form usually details the information the
applicant must provide.

Unless the statute creates a specific duty, an applicant is not legally obliged to
prove a fact or to provide information. Of course, if the applicant wants a
favourable decision it is in their interest to provide the required information. Failure
to provide it means the decision maker might be unable to make the findings of
material fact that will support a favourable decision. Since the applicant is under a
practical necessity, rather than a legal obligation, to provide information, it is
unhelpful to refer to this as an ‘onus (or burden) of proof’.

4_Administrative Review Council Best Practice Guides
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Making inquiries

Administrative decision makers are generally entitled to investigate the facts before
making their decision. They can, for example, take statements from witnesses, ask
questions and obtain documents, although the extent to which they do this depends
on the type of decision to be made. In some areas of administration decision makers
decide on the basis of what is presented to them; in others they seek out
information and, in doing so, might be assisted by other officers.

If administrators are expected to have an investigative role, they might be given
coercive statutory powers—such as the power to enter and inspect premises, to take
away records, and to require a person to answer questions and provide documents.

Unless 1egislation or court decisions provide otherwise, there is no general legal

duty to conduct i mqumes into a matter raised by an applicant or another party to the
decision. Normally, it is-up to the applicant to establish their case, which includes

providing evidence in support

If a decision maker is unwilling to investigate a fact it is useful to tell an
unrepresented person what kind of evidence they: could provide to substantiate their
case. For example, they might ask thé person to provide a medical report fo confirm
the reason for an absence or a receipt to confirm their ownership of specific goods.

In four cases the law recognises a limited duty to make inquiries:

e A decision maker should obtain evidence that is centrally relevant to their
decision and readily available to them. For example, if a phone call or Jetter
will resolve a question of fact about whether a person kept an appointment,
failure to make the inquiry could be considered a ‘manifestly unreasonable’

failure that amounts to a legal error. '

e A decision maker should investigate a fact if their power depends on the
existence or non-existence of the fact. For example, if the decision maker has a
statutory power to cancel a permit granted after a certain date they might need
to investigate a party’s claim that the permit was granted before that date.

° Ifthe applicant is in some way disadvantaged in presentmg their case—as a
result of, say, language difficulties, youth or disability—there may be a duty to

provide extra assistance when obtaining ewdence

o Legislation that empowers the decision maker to act on ‘reasonable suspicion’
might create an ‘implied’ duty of inquiry. For example, if the decision maker
exercises a statutory power to detain or quarantine a person on reasonable

Decision Making: evidence, facts and findings Administrative Review Council Best Practice Gzrideg
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suspicion that they have a communicable disease there is an implied duty to
make inquiries into any matter that appears to contradict the facts supporting

that suspicion.

Assessing the evidence

An administrative decision maker is not bound by the rules of evidence that
regulate the admission and evaluation of evidence by courts. Administrative
decision making is subject to a different standard: findings of fact must be based on
logically probative evidence—material that tends logically to prove the existence or
non-existence. of a fact. For example, rumour or speculation is not logically
probative evidence because it does not tend rationally to prove what it asserts.

An administrative decision maker can receive most kinds of evidence, even if that
evidence would not be admissible in a court. Some of the rules of evidence prevent
courts receiving certain types of evidence on the ground that the evidence is
inherently unreliable, that it would be unfair to admit the evidence, or that the
evidence should be excluded for policy reasons because it was unlawfully or
improperly obtained. Decision makers are not bound by those rules, but they do
provide useful guidance when evaluating evidence. The considerations of fairness
and reliability on which the rules are based are also relevant in administrative fact
finding.

Hearsay and opinion evidence

One type of evidence that can be received is hearsay evidence—a report by one
person of what another person has said. For example, if an applicant’s neighbour
says the applicant told her he was working, this is hearsay evidence that the
applicant was working. In evaluating hearsay evidence, the decision maker should
take jnto account that such evidence is generally regarded as less reliable than
evidence given by someone who has first-hand knowledge of the facts alleged. -

Another example of where the rules of evidence can provide guidance is in the

- evaluation of opinion evidence. In a court a non-expert witness is not permitied to
give evidence of their opinion on expert matters, As an administrator, the decision
maker is not precluded from considering a person’s non-expert opinion about, say,
the value of their land, but the decision maker might decide to accord that opinion
less weight than the expert opinion of a qualified valuer.
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Natural justice and fact finding

Administrators are not bound by the rules of evidence, but in many cases they are
bound to observe the requirements of natural justice, or ‘procedural fairness’. Most
decisions that directly affect the interests of individuals and corporations are
subject to natural justice, although the requirements can be modified by statute. -

Natural justice requires that a person whose interests might be adversely affected
by a decision be notified in advance that a decision is to be made and be given an
opportunity to respond. In particular, the person must be given a chance to rebut
any evidence or information (including factual information) that is adverse to their
case or prejudicial to them personally. It makes no difference whether another party
provided the evidence or information or 1t was obtained as a result of the decision

maker’s own inquiries.

Natural justice does not require that a person be kept informed while inquiries are
continuing if doing so would undermine the decision maker’s access to further
evidence, Disclosure can be deferred until the inquiries are complete. The affected
person must, however, be given adequate time to comment on the evidence
obtained before findings of fact are made.

When putting adverse evidence to an affected person or witness, it might be
necessary for the decision maker to probe their response by asking further
questions. The decision maker should take care to avoid doing this in a way that
gives the appearance of prejudgment or bias—for example, by aggressive
questioning, expressions of impatience or gestures of disbelief. It is generally
prefefable to use questions that begin with words such as “why’, ‘when’, ‘how” and
‘did you’, rather than questions in the form of a proposition or statement. For
example, ‘Did you sign this document?’ is preferable to “You signed this
document, didn’t you?’

A conflict in evidence

Evidence should be analysed closely and evaluated to determine whether there is
any conflict in relation to a material fact. Evidence is not all of equal weight.
Assessment of the weight of evidence involves the application of logic,
commonsense and experience.

The standard of proof

Whether evidence is sufficient to prove a fact must be determined in accordance
with a standard. Courts apply two standards of proof—the criminal standard and

Decision Making: evidence, facts and findings Administrative Review Council Best Practice Guides
Pa
JTIggO1 1-00124




the civil standard. In criminal proceedings before a court the offence charged must
be proved ‘beyond reasonable doubt’. In civil proceedings a fact must be proved

‘on the balance of probabilities’; a fact is proved to that standard if the court is
satisfied it is more hkely than not that the fact is true.

Generally, it is the civil standard that applies in administrative fact finding, There
is, however, an important qualification: in court proceedings there are usually two
parties who can put forward conflicting evidence, and the court must decide which
facts are more likely than nof fo be true. In administrative decision making the
decision maker is responsible for determining all material questions of fact and
basing each finding of fact on logically probative evidence. The question to be
decided is whether, on the basis of the logically probative evidence, the decision
maker is reasonably satisfied that a particular fact is more likely than not to be true,

If a fact in issue involves serious wrongdoing, is inherently unlikely or has grave
consequences, better evidence might be required to establish the fact. For example,
it would be unsound to make a finding based solely on uncorroborated hearsay
evidence that a person forged a document.

A few statutes stipulate special standards that cut across the normal categories. An
example is military compensation legislation, which provides that a claim for an
injury or disease related to a member’s service must be accepted if a reasonable
hypothesis connecting the injury or disease to the service exists and cannot be
excluded beyond reasonable doubt.

Evenly balanced evidence

In some cases the evidence may be too evenly balanced to support a definite
finding of fact. In court proceedings this situation is resolved by rules relating to
the onus of proof, which determine who must prove a fact. One of the parties—
usually the applicant—has an obligation to prove the material facts on which their
case is based. That party bears the risk that the evidence could be insufficient. For
example, if 4 sues B for a debt, 4 must prove that the sum was advanced to Basa
loan. If B denies there was a loan and A cannot prove it, 4 loses the case.

As a general rule, in administrative proceedings nobody bears an onus of proof in
that sense. If the evidence is inconclusive, the legislation should be analysed to see
what question must be decided. For example, if the question is whether the
applicant meets the statutory requirements for receiving a particular benefit, the
benefit can be granted only if the evidence allows the decision maker to be
reasonably satisfied that the applicant qualifies. If the decision maker is not so

satisfied they must refuse the application,
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Although there is no general onus of proof, some statutes impose on a person a
duty to prove a specific fact. For example, the Freedom of Information Act 1982
(Cth) provides that a Minister or an agency that has refused a request for access to a
document generally has the onus of establishing that the refusal was justified in
proceedings for review of the decision by the Administrative Appeals Tribunal.

An onus of proof may also be inferred from the nature of the power being
excrcised. If a breach of discipline is alleged, for example, the onus of provmg the
breach rests with the person making the allegatmn

Expert evidence

In some areas of public administration it is comumon for affected parties to submit
expert evidence—such as a property valuation or a report from a medical
consultant—in support of their case. A decision maker is not bound to accept this .
evidence, even if there is no other expert evidence before them.

Expert evidence usually consists of a factual component and opinion evidence. The
. factual component can be evaluated by examining the adequacy of the expert’s
' research and inquiry and the reasonableness of the inferences and conclusions
drawn. The opinion component can be evaluated by, for example, considering the
factual basis for the opinion, the expert’s qualifications and area of expertise, and
whether the expert seems impartial and objective,

For example, if medical experts disagree about the diagnosis of a person’s illness,
the decision maker might prefer the opinion evidence of the expert who, in the -
decision maker’s view, conducted more thorough tests and examinations, was
better informed about the patient’s medical history, or was better qualified in that
medical speciality. Provided the decision maker does not rely on particular
information without first disclosing it to the affected person, the decision maker
may evaluate the evidence in the light of their own professional knowledge.

Although a decision maker may evaluate expert evidence, they should be wary of
relying on their own non-expert op1mon in a matter that requires expert judgment.
For example, if a medical practitioner gives a diagnosis of an applicant’s illness on
the basis of tests the practitioner conducted, it would be-unsound for a decision
maker to prefer a diagnosis they made on the basis of observing the applicant.

Honesty and truth

When there are conflicting versions of a factual matter it does not necessarily
follow that someone is lying: it is possible for people to perceive and remember
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. events differently. A finding that a person is unfruthful or not credible is potentially
damaging to them and should be avoided when possible. It is generally better to
focus on where the truth lies, rather than on who is to be believed.

A decision maker is entitled to take account of a person’s demeanour when they
ake a statement or answer questions, but there is no sure way of reading non-
verbal cues such as facial expression, body language and tone of voice. For
example, a person who avoids eye contact is not necessarily lying: the behaviour
could stem from a number of different causes—such as a physical impairment or a
cultural belief that it is disrespectful to return someone’s gaze. Another potentially
misleading cue can arise when a person is hesitant or appears uncomfortable when
making a statement or answering questions; the nervousness might be due to a

factor other than dishonesty.

If a person has lied about one thing it does not necessarily follow that everything
they say should be disbelieved. A decision maker must consider why the person
lied and whether the same motive might cause them to lie about something else.
For example, a person might e about certain things in order to avoid a loss of face
but be truthful about other things that do not arouse the same feelings.

A decision maker should take care when asking apparently irrelevant questions
simply to fest a person’s reliability as a witness. For example, a person who claims
to have witnessed an event or conversation might be asked to describe the weather
at the time or the room in which the conversation took place. Their inability to
answer these questions cotrectly might reveal little about the reliability of their
testimony in relation to the relevant matters,

A better way of evaluating a witness’s statement is to examine its consistency with
other evidence. A statement is more likely to be true if it accords with known facts,
the documentary evidence, or other evidence from a source independent of the
witness, The decision maker should also note whether the witness’s statement is
internaltly consistent and whether it accords with what the witness has said on other
occasions,

The best way of probing inconsistencies is to ask questions, If a decision maker has
evidence that contradicts the witness they should put the substance of that evidence
to the witness—or, if that is not possible, to the affected person who is relying on
the witness’s statement—and offer-them an’ opportunity to explain.

If a witness varies their account of the facts in response to questions, the decision
maker needs to assess the reasons for the change. Inability to maintain a coherent
and consistent account might suggest that the witness is prevaricating. On the other

10_Administrative Review Council Best Practice Guides
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hand it might be concluded that the witness has an honest but flawed memory of
the events.

If inconsistencies emerge this does not necessarily mean that the witness’s
statement is false. There could be another explanation. If the inconsistencies are |
unexplained, it might be useful if the decision maker prepares a summary of the
conflicting evidence and seeks the opinion of a more senior officer.

Making findings of fact

- Accounting for a decision, including the findings of fact, is an important pat of a
decision maker’s function. Full and accurate records should be kept—including
copies of documentary evidence, notes of inquities, findings of fact, and reasoning.
The decision maker might not need to give full details of fact finding when
notifying the affected person of their decision, but good record keeping will help
with providing a fuller justification if challenged.

Agency records can be scrutinised by the Ombudsman, other bodies such as the
Privacy Commissioner and the Human Rights and Equal Opportunity Commission,
_ agency review officers, courts, and appeals tribunals. People affected by a decision
can gain access to the records under the Freedom of Information Act or upon
appeal. The records should reveal fair, rational and professional administration.

The record of a decision must include the findings of material fact, the evidence on
which the findings are based, and the evaluation of the evidence. Not every fact an
affected person puts in issue will be a material question of fact on which afinding
must be made. It might, however, be desirable to resolve a question of fact that an
affected person considers to be of central importance. Otherwise, the person might
feel aggrieved that their submissions appear to have been ignored.

The findings in relation to material facts are the crucial points on which a decision
maker’s decision turns. They should make sure that natural justice has been
observed in connection with the findings and that the findings are well supported
by evidence and reasoning The legislation should be checked to ensure that all

. relevant matters, and no irrelevant ones, have been considered.

If there is a conflict in the evidence, the decision maker should explain why they
prefer one account over another, It is unwise simply to say, ‘I prefer the evidence of
person X or ‘I disbelieved person ¥’: Instead, they might say, for example, that the
account provided by person X was supported by particular documentary evidence

, or that person Yhad not been consistent in their account. The reasons for the
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decision should refer specifically to the particular items of evidence on which the -
findings are based. - '
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INTRODUCTION

In order to enhance the meaningfulness, credibility and influence of the
Ombudsman’s scrutiny of the actions of authorities, it is important and
fair that the Ombudsman provide standards by which his own
determinations can be understood and, if need be, criticized. Making
these standards explicit also encourages reasoned dialogue between the

Ombudsman and the authorities.

First drafted in 1982 and subsequently amended in 1984, the Code of
Administrative Justice was created by the first British Columbia
Ombudsman Karl Friedmann. It provided a focus for the work of the
Ombudsman for almost two decades. Shcfﬂy after I became
Ombudsman, I decided that.it would be useful to update and reissue the
Code, which, along with our 2000 Annual Report (which explains how we
interpret our discretion to investigate), would assist the public and
authorities to understand how our Office interprets and applies the
Ombudsman Act in our day-to-day operations. I would also like to take
this opportunity to express my appreciation to all of the staff who have
reviewed the 2003 Code and provided their comments and suggestions.
In particular, I would like to thank my General Counsel, Greg Levine,
who devoted many hours to this project and who was instrumental in

ensuring its success.

Section 23 of the Ombudsman Act RSBC 1996, ¢.340 provides a guide
to the matters upon which the Ombudsman must report if he finds
problems in the administration of authorities.

The Code is based on s. 23(1) of the Ombudsman Act which states:

23 (1) If, after completing an investigation, the Ombudsman is of
the opinion that
(a) a decision, recommendation, act or omission that was the
subject matter of the investigation was )
fii  contrary to law,

Ombudsman, Province of British Columbia
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it}  unjust, oppressive or improperly discriminatory,

{iii} ~made, done or omitted under a statutory provision or other
rule of law or practice that is unjust, oppressive or
improperly discriminatory,

{iv] based wholly or partly on a mistake of law or fact or on
irrelevant grounds or consideration, .

(v} related to the application of arbitrary, unreasonable or
unfair procedures, or

(vi) otherwise wrong,

(b)  in doing or omitting an act or in making or acting on a decision or
recommendation, an authority

i}  did so for an improper purpose,

i}  failed to give adequate and appropriate reasons in relation
to the nature of the matter, or

fiii} was negligent or acted improperly, or

f¢)  there was unreasonable delay in dealing with the subject matter
of the investigation,

the Ombudsman must report that opinion and the reasons for it to the

authority and may make the recommendation the Ombudsman

considers appropriate.

What follows are an outline and discussion of key terms of the Code and
the principles which underlie them. The principles themselves constitute
a Code which facilitates consideration and evaluation of the
administrative actions of authorities under the Ombudsman’s

jurisdiction?,

Each principle is illustrated with hypothetical examples. Cases such as
these may have occurred and may well occur but they are only used to
illustrate principles. The examples should not he taken as factual or as
referring to any given case, authority or person. Some of the examples
might illustrate more than one principle.

1 Recommendations, decisions, acts and omissions are administrative actions or
failures to act which implement or fail to implement government policies or
apply or fail to apply statutes, regulations or by-laws to particular situations.

Code of Administrative Justice
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1. CONTRARY TO LAW (s.23(1)(a)(i))

It is significant that the first ground upon which the Ombudsman is to
make findings is whether or not an action is contrary to law. Institutional
adherence to the rule of law is critical in fair administration, While the
courts may be the ultimate arbiters of the meaning of laws and whether
or not they have been violated, the Ombudsman is empowered to offer
his views as to whether or not actions are contrary to law.

An action or failure to act will be contrary to law if it is unauthorized,
contrary to statutory directive or common law doctrine, or in breach of
the order or direction of a court or tribunal.

a. Unauthorized acts

Principle: Unauthorized acts are those beyond the jurisdiction or
power of an authority. Such acts have no
constitutional basis, legislative authorization, or

common law justification.

Example: A public body charges a fee for a service. It does so
pursuant to policy but the policy exceeds the power or
jurisdiction of the public body. In the absence of any
statutory authority or authorization by an enactment the
public body has acted contrary to law.

b. Failure to comply with statutory directives

Principle: An authority acts contrary to law when it fails to
comply with statutory directives.

Example: An institution fails to inform a person of his right to
appeal despite a clear requirement in an enactment to

Ombudsman, Province of British Columbia
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c. Failure

provide that information, Such a failure is clearly contrary

to law.

to follow common law doctrines

Principle:

Example:

An authority acts contrary to law if it is in breach of
rules or duties of law established by courts.

A ministry fails to fulfill the terms of a contract. This is
breach of contract which is a failure to follow a common

law doctrine, and hence it is contrary to law.

d. Failure to comply with the order of a court or tribunal

Principle:

Example:

An authority acts contrary to law when it fails to
comply with the order of a court or tribunal directed
specifically to the authority, unless the authority has
taken the legal steps required to challenge the order
or to have its effect suspended.

An agency interprets a court order to say that a payment
must be made to the agency within one month when the
order cleatly states that it can be paid within a two-month
period. While the agency has administrative reasons for
its interpretation, it cannot alter a court order. Such an
alteration without court authorization is clearly contrary

to law,

2. UNJUST (s.23(1(a)ii) aﬁd (iii))

To be just is to be impartial, equitable and fair and to make well-founded
decisions?. Being unjust has substantive as well as procedural aspects.

2 e.g. see The New Shorter Oxford English Dictionary [1993], at 1465
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The merits of a decision may be questionable or the process in arriving at
a decision or act may be flawed and both circumstances may result in
injustice. Conversely, valid claims may be unjustly dismissed for
procedural or technical reasons.

a. Substantive Injustice

Generally that which is substantive has a firm basis and is significant or
important and, in law, things which are substantive relate to rights,

duties and meritss.

Principle: Where an authority is exercising a discretionary
power the merits of its decision may be reviewed
on the basis that it has made the wrong choice of
a governing law, right, rule, or policy.

It is unjust for an otherwise valid claim to be defeated
because of the claimant’s failure to adhere to
procedural requirements, if such failure does not
prejudice any other person or authority.
Administrative decisions should be made on the basis
of the real merits and justice of the case. If the failure
to comply with the procedural requirement does not
interfere with the authority’s ability to reach such a
decision, the authority should have the discretion to waive
the procedural defect. '

Sometimes it is appropriate in reviewing _
administrative decisions to assess the evidence in
order to reach independent conclusions about the
merits of a case. Upon arriving at an understanding of
the case which differs from that of the authority and-the

3 e.g. see The New Shorter Oxford Dictionary [1993] at 3124
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authority is unable to explain why this understanding is
wrong, the authority will be seen to have erred in its
choice of inference in determining the factual issues.

Example: A public agency holds an employee responsible for the
agency’s inappropriate or illegal actions. Such action
works a substantive injustice on the employee.

b. Formal injustice

Formal injustice is related to defects in the reasoning process which
produce a decision, as opposed to the correctness of the decision,
although it may well have a bearing on correctness.

Principle:

Administrative justice requires consistency in the
application of determinative principles and standards.
When the law spells out a test to apply, or when an
authority has adopted a reasonable policy as a guide
to the exercise of its discretion, the test or policy
ought to be applied so that similar cases are treated in
a similar way. Otherwise the authority acts arbitrarily,
and an arbitrary decision is an unjust decision.

Although there may not be a stated policy guideline, a
determining principle may be inferred from an authority’s
decisions in similar cases in the past. An authority’s
previcnis decisions cannot be binding on it as precedent.
However, it ought to treat similar cases similarly, unless
there is sound reason for treating them differently.

A decision which is not supported by sufficient evidence is
arbitrary and therefore unjust.

. A failure to consider relevant factors can lead to arbitrary

decisions and is therefore unjust. Relevant factors may

Code of Administrative Justice
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include factual considerations, as well as governing
principles. In addition, a decision-maker should address

the correct issue in the case,

Example: A ministry applies a policy respecting refunds
inconsistently and indeed arbitrarily thus denying some
people benefits to which they are entitled while ensuring
others receive the benefits. Such a practice constitutes a

formal injustice.

3. OPPRESSIVE (s.23(1.)(a)(ii) and (iii))

Oppressive behaviour is behaviour that is burdensome, unreasonably
harsh, or cruel. Oppression is the act of unjustly exercising power or the

abuse of discretionary authority®.

Oppressive acts are judged by their effects, not the motives of those who
do them. There are two instances which are particularly problematic in
administrative matters. They are: setting unreasonable preconditions

and bullying.

a. Unreasonable preconditions

Principle: A precondition is oppressive when it has the effect of
unreasonably overburdening a person in the pursuit of
his legal entitlement.

Example: An agency requires a person to incur a debt to another
institution or government without explaining why, and .
how the debt will occur. This may be seen as oppressive,

* e.g. see The Dictionary of Canadian Law [1995], at 843; The New Shorter Oxford
English Dictionary [1993], v.2, at 2010
S e.g. see Black's Law Dictionary [1999] at 1121
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b. Abuse of Power

Principle: An act or decision is oppressive when the authority
uses its superior position to place the complainant at

an unreasonable disadvantage.

Example: An agency requires people to attend at its office to apply
for a service, refuses to deal with people by phone or mail
and only deals with a small number of people who do
manage to show up at its office. In so doing it
inconveniences people, makes them vulnerable to its
processes and abuses its position. Such behaviour is

oppressive.

4. IMPROPERLY DISCRIMINATORY
(s.23(1)(a)(ii) and (iii))

Discrimination in a general sense is the act of _distinguishi'ng or making
distinctions®. Making distinctions is at times necessary to accomplish
useful and meaningful public administration. Such general
discrimination should be distinguished from discrimination in a legal
sense which is inappropriate distinguishing of people based on personal
characteristics and which imposes burdens or disadvantages on those so

distinguished”.

Principle: Discrimination is improper if it is not reasonably
required for the attainment of the overall purpose of
the administrative or legislative scheme which it is
intended to serve or if it is inconsistent with the

6 e.g. see The New Shorter Oxford English Dictionary [1993], at 689
7 e.g. see The Dictionary of Canadian Law [1995], at 338
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Example:

distinguishing criteria established in an enactment or
in a policy pursuant to an enactment.

An institution requires an illiterate person to
communicate in writing when written communication is
not required to achieve a particular purpose. This may be
seen as improperly discriminatory.

5. MISTAKE OF LAW (s.23(1)(a)(iv))

Mistake of law is typically seen as an error in regard to a general rule of
law or an error relating to the legal consequence, relevance or

significance of a set of facts or circumstances®. Making a mistake of law
should be distinguished from acting contrary to law as it is an attempt to
follow the law but is based on a mistake, i.e. “an error, misconception,

misunderstanding or erroneous belief” °.

Principle:

Example:

An authority makes a mistake of law when it
misperceives or misinterprets a provision of an
enactment or a common law rule.

Although entitled by statute to require a party to its
process to pay costs to another party, a tribunal
misinterprets the allowable amounts of such costs and
the basis for the awards. Such a misinterpretation is a
mistake of law.

8 e.g. see ThelDictionary of Canadian Law [1995] at 755
¢ Black’s Law Dictionary {1999] at 1017

7 Ombudsman, Province of British Columbia
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6. MISTAKE OF FACT (s.23(1)(a)(iv))

As noted above, a mistake is an error, misconceptii)n or erroneous belief,
It can be seen also as a wrong or incorrect view and/or erroneous
suppositionl0. Mistake of fact then is a misapprehension or
misunderstanding of the facts, circumstances or evidentiary base of a
case or situation. A mistake of fact is “a mistake about a fact that is

material to a transaction or matter or issue” 11,

Principle: A mistake of fact occurs when an authority is
mistaken as to the existence of a certain fact or facts.
A mistake of fact is a question of perception or
knowledge on the part of the authority.

A mistake of fact may occur when a wrong inference or
conclusion of fact results from the authority’s lack of
knowledge of evidence which, if known, would have
resulted in a different conclusion of fact.

Example: An agency fails to determine that a person meets the
criteria for entitlement to a benefit because it
misinterprets the information provided about that person.
This is a mistake of fact.

7. IRRELEVANT GROUNDS OR
CONSIDERATION (s.23(1)(a)(iv))

Something is relevant when it applies to the matter in issue!?, Conversely
it is irrelevant when it is inapplicable to a matter or does not tend to

10 e.g. see The New Shorter Oxford English Dictionary [1993] at 1794,1795
11 Black’s Law Dictionary [1999] at 1017 '
12 e.g. see The Dictionary of Canadian Law [1995] at 834

10
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prove or disprove a matter!3. Giving attention to extraneous matters and

circumstances may be seen as acting on irrelevant considerations?!4.

Principle: An act of an authority is based on irrelevant grounds
or considerations when it pays attention to and
utilizes extraneous matters, circumstances, policies.
and rules.

Example: An agency denies a benefit based on an individual’s work
record but work record is not one of the criteria outlined
in legislation and policy as a basis for such a decision.
The agency has clearly based its decision on an irrelevant

consideration.

8. ARBITRARY PROCEDURE (s.23(1)(a)(v))

To be arbitrary is to act upon one’s will or for one’s own pleasure or to
act on mere opinion or preferencelS. An arbitrary decision is founded on

prejudice or preference rather than on reason or fact 16.

An arbitrary procedure would be a process or procedure which is without
foundation in law or fairness and which reflects mere convenience or
preference or prejudice of whoever established the process or procedure.

Principle: An authority invokes or utilizes an arbitrary
procedure when it uses a procedure which fails to
adhere to relevant principles of natural justice and

13 e.g. see Black’s Law Dictionary [1999] at 834

14 ¢.g, see D. Jones and A. de Villars Principles of Administrative Law [1999] at
164 to 166 :

15 g,g. see The New Oxford Shorter Eﬁglish Dictionary [1993]. at 107

16 e.g. see Black’s Law Dictionary [1999] at 100
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Example:

which is designed for mere convenience of the
authority or is based on preference or prejudice.

A ministry allows a service to continue in one area but
denies the service to another area even though both areas
seem to have similar concerns and situations. The
ministry has no clear policy for allocating the service, Its
procedure thus appears arbitrary.

9. UNREASONABLE PROCEDURE
(s.23(1)(a)(v))

To be reasonable is to exercise sound judgment, to be sensible or to act
with reason!?. Unreasonable activity by institutions will be those actions
taken, decisions made or standards adopted which no sensible authority

or institution would do, make or adoptis,

Principle:

Example:

An unreasonable procedure is one which fails to
achieve the purpose for which it was established. This
test focuses on the rationale for a procedure and the
results it produces or is likely to produce. The term may
be seen as a synonym for an incompetent procedure on
the basis that such a procedure is an absurdity and thus
contrary to reason.

An agency involves relatives of the applicant in its
decision to grant assistance to an individual. While the
agency is concerned that others who know the individual
should know of her circumstances, its practice is not a

17 e.g. see The New Shorter Oxford English Dictionary [1993] at 2496
*® ¢.g. see The Dictionary of Canadian Law [1995], at 1026 '

2
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reasonable requirement as the assistance is solely for the
individual. This could be seen as an unreasonable
procedure.

10. UNFAIR PROCEDURE (s.23(1)(a)(v))

To be fair is to be impartial and just!¥. A fair hearing is one that is
unbiased and allows a party to a dispute to adequately state his/her
case20, In law, fairness is an outgrowth of the idea of natural justice
which incorporates those key notions of unbiased decision-making and
affording opportunities to be heard2l. Increasingly, the law is
acknowledging as well that reasons are a necessary element of fairness?2,
Decision-making procedures are the primary focus of Ombudsman
findings under this heading.

Principle: There are three main elements of procedural fairness:

An adequate opportunity for the person affected to be
heard before the decision is made.

What constitutes an adequate opportunity will vary
according to the circumstances. The degree of formality
required will generally relate to the seriousness of the
consequences of the decision for the individual concerned
and his or her ability to use the available procedures. For

example, an oral, in-person hearing will be demanded
more for a prison disciplinary decision than it will for a

19 e.g. see Black’s Law Dictionary [1999] at 614

20 e.g. see The Dictionary of Canadian Law [1995] at 432 7

21 ¢.g, see D. Jones and A. de Villars Principle of Administrative Law [1999],
Ch.8

22e,g. s€€ Baker v. Canada (Minister of Citizenship and Immigration) [1999] 2
SCR 817

Ombudsman, Province of British Columbia

JT1-2011-00124.

13




Example:

decision whether to grant a parade permit. The existence
of meaningful review will also be a factor tending to
reduce the need for formality. The impact of the decision
on the community may dictate a formal hearing. At a
minimum, fairness will usually require adequate notice of
the proposed action, as well as of the criteria to be
applied, plus an opportunity to make representations, In
some cases of emergency it may not be possible to give
much or any notice of the proposed action. However, in
such cases adequate review procedures should be
available.

An unbiased decision-maker

Good faith and an open mind are gualities of the decision-
maker which are essential to maintaining the integrity of
public administration. The decision-maker should not
have any interest in the outcome of the decision nor
should s/he show any pre-judgment of the issue to be
decided. '

An agency fails to notify an individual who may be
affected by its decision about his property and
surrcunding property. Failure to notify denies the
individual an opportunity to make representations about

the decision,

11. QTHERWISE WRONG (s.23(1)(a)(vi})

Something is wrong when it is unjust, improper, lacking in rectitude, or
inequitable?3. A wrong may be a breach of a duty or a violation of

23 e.g, see The New Oxford Shorter English Dictionary [1993] at 3732

14
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another’s rights?4, In a broader sense wrong is injury?s. “Otherwise”

means in other respects or in a different way?26.

Principle: This is a residual ground upon which findings may be
made, It reflects a concern with harm, injury,
incorrect behaviour and results which are not
captured in the preceding grounds.

Example: An official states that a person should be grateful for
anything she gets under a program which in fact entitles
her to benefits. It is inappropriate to make such
statements in the exercise of a public duty.

12. IMPROPER PURPOSE (s.23(1)(b)(i))

That which is improper may be “incorrect, unsuitable or irregular” 27.
Acting for an improper purpose implies acting in an unauthorized way or
with an inappropriate intent or motive. Acting for an improper purpose is

a serious abuse of discretion?s,

Principle: An authority has acted for an improper purpose in the
following situations:

a) When an act or decision is motivated by
favouritism or personal animosity towards the
individual who is directly affected.

24 e.g. see Black’s Law Dictionary [1999] at 1606

25 e.g. see The Dictionary of Canadian Law [1995] at 1366

26 The Oxford Desk Dictionary [1995] at 407

27 Black’s Law Dictionary [1999] at 761

28 e.g. see D. Jones and A. de Villars, Principles of Administrative Law, Ch. 7
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Example:

b) When there is an intention on the part of the
authority to promote an objective other than
that for which a power has been conferred on it.

An agency refuses to consider the bids of two suppliers
because two other firms are favoured by the agency for a
variety of reasons, some of them related to the actual
work. Such favouritism is inappropriate and acting on it
Serves an improper purpose,

13. ADEQUATE AND APPROPRIATE REASONS
(s.23(1)(b)(ii))

Reasons are the bhasis for judgments. Formally, “reasons” provide the
rationale behind and justification for decisions or actions. They provide a
summary of analysis and are a means to facilitate understanding as well
as a means to allow meaningful appeal of such decisions and actions.

Adequate reasons will be those which are sufficient to allow an
understanding of the issues considered and the decisions reached.
Appropriate reasons will be logically linked to the questions with which
the decision-maker dealt. ‘

Principle:

In assessing the adequacy and appropriateness of
reasons, three major factors are important:

a) whether the person’s concerns are addressed
directly and completely;

b) whether the reasons plainly state the rule upon
which the decision proceeds and whether the
rule as applied to the facts logically produces
the decision reached; and

{

16
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c) whether the reasons are comprehensible to the

recipient.

Example: A public body denies a person a license but initially does
not explain why the license is not forthcoming. There is
an appeal process but the person has no basis on which
to appeal in the absence of any reason. When he presses
the public body for information he is told he is denied
because “that is the way things work.” There is in such a
situation a lack of appropriate, adequate and
comprehensible reasons.

14. NEGLIGENT (s.23(1)(b)(iii))

In general, one is negligent when one is “inattentive to what ought to be
done” 29, In law, one is negligent when one fails “to exercise the degree of
care that someone of ordinary prudence would have exercised in the '
same circumstance”30, Negligence is conduct which “falls below the

standard required by society” and it is also a cause of action in law3!,

Principle: An authority is negligent if it fails to meet a standard
of care it owes to the public. Negligence in
administration is the failure to exercise proper care or
attention in the performance of a public duty.

In deciding whether a duty arises, it is important to ascertain whether
the complainant was dependent on the authority. Such dependence is
strongly indicated if the authority is in a superior position because of its
exclusive access to information, its expertise, its abi,lity‘ to require the

2% The New Oxford Shorter English Dictionary [1993], at 1899
30 Black’s Law Dictionary [1999] at 1058
31 A, Linden, Canadian Tort Law (1997) at 98
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person to perform some act prejudicial to his interests, ete. It is
reasonable to expect an authority to recognize a situation in which the
person with whom it is dealing is dependent on it and to exercise
sufficient care in the circumstances to avoid damaging or prejudicing the
person’s position. The exact duty that an authority owes a person or the
public at large will depend on the circumstances of the case. Although an
authority may not consider that it has a duty of care, or it may not have
previously addressed the duty, such a duty may still be seen to exist.

Example:

A public institution provides a service to the public which
among other things includes educational benefits. The
institution fails to inform the individuals who accept the
benefits of all of the associated financial costs. Relying on
the general statements of the institution, individuals
apply for and utilize the benefits and then find themselves
in debt. The institution may be seen to be negligent in its
delivery of the service and the information provided to the

‘public about the benefits of the service.

15. ACT IMPROPERLY (s.23( 1)(15)(iii))

As noted above in s.12, that which is improper is “incorrect, unsuitable
or irregular”3?. Improper actions may be intentional or reckless.

Principle:

An authority acts improperly when it intentionally or
recklessly breaches a duty which it owes towards a
person and thereby results in adverse consequences
for him or her. The element of intention or
recklessness distinguishes this ground from

negligence.

32 Black’s Law Dictionary [1999] at 761
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Example:

Sometimes there will be a breach of an official rule or
policy governing the situation. If so, this will be strong
evidence that an authority which departs from the policy
or rule knew or ought to have known that it was in breach
of duty and, therefore, intended to cause the resulting

harm.

Informed of the impact of not providing information about
a person’s status to another institution, an official does
not bother to provide the information in a timely manner.
Ignoring the importance of this matter, the official puts off
sending the information for two months beyond a stated
deadline. The delay costs the person several thousand
dollars, Given that the official knows the potential impact

his behaviour is reckless.

16. UNREASONABLE DELAY (s.23(1)(c))

To delay is to postpone, put off or slow down33, Delay may be part of the
exigencies of the modern state. While sometirnes it maybe unavoidable, it
should not be burdensome, infringe on rights or entitiements or unduly

affect public services.

Principle:;

Example:

Delay is unreasonable whenever service to the public
is postponed improperly, unnecessarily or for some

irrelevant reason.

A tribunai takes three years on a case for which it would
normally take six weeks. The tribunal is unable to provide
an explanation for the delay. Such delay is unreasonable

on its face.

Be.g see Black’s Law Dictionafy [i999] at 437; The Dictionary of Canadian Law

[1995] at 310
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Updates to chapter
Listing by date:

2011-01-20

Section 5.17 - Work without a wdrk permit R186(p) — Health care students
o Updated section with information on requirements for medical studenis destined for the
province of Quebec and Saskatchewan.,

Section 5.25 — Work permits requiring a Labour Market Opinion (LMO) R203
s Updated as per OB 225A — T workers

Section 5.27 — Agreements — R204
» Updated 'Provincial Programs and Pilots related to TFW Annexes — R204(a) — T13' section.

Section 5.31 - Canadian Interests: Significant benefit—intra-company transferees R205(a), C12
s Section A, General Requirements, 4m builet — clarification that being employed’ ¢an mean via
payroll or by contract.

Section 5.32 - Canadian interests: Significant benefit—Emergency repair personnel R205(a), C13
» Removed text “but only for the period in which the equipment is still under warranty”

Section 5.34 - Canadian interests: Reciprocal employment—internationai Experience Canada

{IEC) — R205(b), C21

o - Under “Conditions of work permit” added text to clarify that applications to CPC-Vegreville to
change conditions may be submitted either online or by mail.

» Under "*Application processing”, removed the reference to the need for some foreign nationals
to apply for a TRV

Section 8.2 — Strike Situations
o Added additional information and clarification of R200(3){c)

Appendix D - General Agreement on Trade in Service (GATS)
s Secand paragraph, added reference to Section 5.2 and 5.31.
o  Clarified section "Conditions for Admission” pertains to Professionals

2010-08-31
This is the sixth update to this chapter bringing all TFW instructions up to date.

Section 5.2 — Work without a work permit R186(a) — Business Visitor:
« Removed second paragraph under Affer-Sales Service as it is similar to 3" paragraph
» Moved second example of business visitor from under Not Business Visitors (NAFTA
- Professionals and-Other Service Providers) section up to the end of Generaf Criteria section.
Inclusion of rental agreements under Affer-Sales Service and Warranty or service agreements.
Removed some redundancy under Employees of Foreign companies Conlracting Canadian
Companigs.

Section 5.8 — Work without a work permit R186(g) — Performing Artists:
» Clarification to section “Time-Limited Engagement” referred to in R186(g)(}).
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o  Documentation and fees — "they are” was changed to “this is™.

Section 5.8 — Work without a work permit R186(h) — Athletes and coaches:
« Revisions for better clarification.

Section 5.11 — Work without a work permit R186(j) — Public speakers:
o 4" paragraph clarification regarding guest sport instructors coming to teach weekend
seminars.

Section 5.13 — Work without a 'work. permit R1886(i) — Clergy:
o Moved text pertaining to Processing work permit applications from religious workers to
section 5.39.

Section 5.17 —Work without a work permit R186(p) — Health care students:
« Clarification in last sentence of 1% paragraph.

Section 5,25 — Work permits requiring a Labour Market Opinion (LMO) R203:

» Moved information on L.SP Language Requiremenis and referenced to new section 8.3,

» Removed National Confirmation Letfers section.

s Updates from OB 210 included in Information Technology Workers section.

» Updated text under Cooperation between HRSDC and CIC and Canada Border Services
Agency (CBSA).

Section 5.26 — Work permits exempt from an LMO (Exemption codes):
¢ Clarification provided in first sgnten'ce by changing “have” to “require”,

Section 5.27 — Agreements — R204:

s Clarification provided in section Agreements not listed.

+ Under Work Permit Instructions, provided clarification for last sentence under Extensions

o 2. Temporary Forelgn Worker Nominated by a Province (TFW-PNP) — updated last paragraph
under ‘Notes’.

+ Ravised dates for provincial pllots under section Provincial Programs and Pilots related to
TFW annexes — R204(a) — T13.

Section 5.30 — Canadian interests: Significant benefit — enfrepreneurs/self-employed candidates

seeking to operate a business R205(a), C11.

s Permanent resident applications — clarification in middle of paragraph.

s Temporaty resident applications — removed repetitive text in paragraph; clarification added fo
‘Note’,
Removed text under Provincial Nominees heading and added reference to section 5.27
Added new heading for Work Permit Duration.

Section 5.31 — Canadian interests: Significant benefit — infra-company transferees R205(a), C12

s Added ‘TIP' under part ‘A’ General requirements regarding leniency for previous part-fime
work. '

o Under 'E' Other requirements, added new second builet regarding recent corporate
acquisitions or mergers, and referenced to Appendix | for more information on ICTs.

o Simplified table under Comparison of IRPA General Provisions and NAFTA/CCFTA.

Section 5.32 — Canadian interests: Slgmﬂcant benefit — Emergency repair personnel R205( )

C13:
o Included commercial equipment and clarified period in which the exemption is valid.
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Section 5.33 — Canadian interests: Reciprocal employment, C20 General guidelines R205(b):
e Added useful ‘TIP'.

Section 5.34 — Canadian interests; reciprocal employment — Internationai Experience Class {IEC)
{formerly known as the International Youth Programs and International Exchange Programs)
R205(b), C21:

» Entire section updated.

Section 5.37 — Work related to a research, educational or training program R205(c)(i), C30:
e Added reference to OP 12, section 5.22.
o Added clarification to second 'Note’,

Section 5.38 — Public poliéy, competitiveness and economy R205(c)(i):
» Removed text under title “B -~ Spouses or caommon-law partners of forsign students C42* and
referenced ta OP 12, section 5.22.

Section 5,38 — Canadian interests: Charitable or religious work R205(d), C50:

« Moved text regarding difference between a charitable worker and a volunteer to second
paragraph from under heading Work at religious or charitable camps.

o Inserted text remaoved from section 5.13 pertaining to Processing work permit applications
from refigious workers.

Section 5,40 — Self-suppert R206:

s Added new heading Family members with information regarding work permits for family
members of refugee claimants.

o Added reference to section 9 under Medical resits heading.

Section 5,41 — Applications in Canada R207:
¢ |n second paragraph, added reference fo section 10.1 for mformahon on medicals pertaining
- to open work permits.

Section 5.42 — Humanitarian reasons R208:
» Added clarification in second paragraph under Efigibifity.

Section 6 — LMO Validity and Duration of Employment as per the LMO
+ Revised text under headings Appfications received past the LMO expiry date and Duration of
employment as per the LMO according fo updated OB 152.

Section 8.1 — Individuals named in an immigration warrant;
e New sectign

Section 8.2 — Strike Situations
+ New section as per OB 86.

Section 8.3 — Assessing Language Requirements:
o New section as per OB 171.

Section 9.1 — Occupations in which protection of the public heaith is essential R30(1)(b):
s Clarification added to second sentence and first bullet.

Section 9.2 — Six-month rule R30(1){c):
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o Clarification added to first sentence,

o

Section 9.4 — At the POE:
e Clarification added to second and third paragraphs.

Section 11.2 — Categories of work with validity periods which may not be exceeded:
s For Professionals, added note clarifying that there is no limit to number of extensions that can
be issued as per Appendix G, section 3.7.

Section 13.8 — Rail Grinder Operatars, rail welders or other specialized track maintenance

workers:
o Added new item under Guidelines for unique situations.

Appendix A — Artistic/Performing Arts: _

o 2" paragraph under Circus performers, starting with “Exception:” - “admitted” was changed to

" “authorized to enter Canada”,

o Film and recording studio users - “admitted” was changed to “authorized to enter Canada”,

s Guest artists coming to perform on Canadian television or radio - “admitted” was changed to
“autharized to enter Canada”.

s World Wrestling Entertainment (WWE) - "admitted” was changed to “authorized to enter
Canada’. ‘

Appendix D — General Agreement on Trade in Service (GATS):
« Replaced the words "natural persons” in second sentence with “individuals”,

Appendix E — International Experience Canada — C21
s Major rews:ons and updates to tables.

Append[x F — Military Personnel and family members:
o 2" paragraph under “Military Training Assistance Programme (MTAPY —“may be admitted”
was changed to “authorized to enter Canada’.

Appendix G — North American Free Trade Agreement (NAFTA):

e Added same “TIP” under section 4.3 as was added to section 5.31 regarding leniency for
previous part-time work for intra-company transferees.

s Added clarification in second paragraph under section 6.2 Investors, to be consistent with
changes made in Round 5 for Traders.

Appendix H — Sales: :
¢ Direct sales organizations - “admitted” was rep[aced with “authorized to enter Canada”.
2010-02-23

This is the fifth of several updates to this chapter which will bring all TFW instructions together.
Section 5.8 — Waork without a work permit R186(g) — Performing artists — FRENCH VERSION
ONLY:

s Changed “réalisateurs de film” to “preducteurs de films” for consistency w1th Appendix A,

Section 5.9 — Work without a work permit R186(h) — Athletes and coaches
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o Under Professional and semi-professional coaches and athletes, removed reference to
outdated “North American Soccer League® and replaced with more current "Canadian Soccer
League” and “Major League Soccer” leagues.

o Deleted Professional and Semi-professional Referees text and moved it to sectlon 514 as it
fits better under R186(m).

Section 5.10 — Work without a work permit R186(i) — News reporters, media crews:
s Removed bullets under headings “For North American media crews” and “For Non-North
American media crews” pertaining to crew size and length of stay as per OB 133,

Section 5.14 — Work without a work permit R186(m) — Judges and Referees:
e Changed title of the section to Judges, referees and similar officials.
» Clarification and additional text regarding officials involved in “professional” events.

Section 5.15 — Work without a work permit R186(n) — Examiners and evaluators:
o Added the word “university” {o add clarification. '

Section 5.23 — Application for a work permit on entry R198:

+ In first paragraph under the {able, replaced the word “should” with the word “shall” to be
consistent with IRPR 200(1). Removed the paragraph pertaining to BSQO's option to refer cases to
CPC-Vegreville if faced with resaurce and time challenges.

Section 5.25 — Work permits requiring a Labour Market Opinion (LMO) R203:
s Removed the Note regarding “National Confirmation Letter for Canada Research Chair
Positions..." which was under the heading “Information Technoiogy Workers”.

Section 5,27 — Agreements (R204),

- Inthe table listing non-trade agreements (R204 ~ T11), added Canada-U.S. Understanding of
Arrangement, Tefefiim, and U.S. Government Personnel as these were already mentioned
elsewhere in the manual as T11 exemption uses,

Section 5.31 — Canadian Interests: Significant benefit — Intra-company transferees R205(a)C12:
o (A) General/General requirements, fourth bullet — added info on maximums as a reminder
when processing extensions.

Section 5.34 — Canadian interests; Reciprocal Employment - International Youth Programs
R205(b) C21: :

» Name of program changed to “International Experience Canada’ (IEC). See also changes to
tables in Appendix E.

+ Section information updated.

Section 5.37 — Work related to a research, educational or training program R205(c)(i), C30:
e Added more info to point #7, to include holders of CERC positions as well as CRC.

Section 5.38 — Pubiic policy, competitiveness and economy R205(c){ii}:

s ltem ‘B’ — Eligibility — revised to include private institutions in first bullet;

» in FRENCH version only — in ‘Note’ above Eligibility seclion, removed the word ‘universitaires’;
» ltem D' — Post-doctoral fellows and award recipients, C44 — added flexibility for applicants
whose thesis defence may not be compiete however have still completed the requirements for a
Ph. D

Appendix A - Artistic/Performing Arls:
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s Sixth bllfet — updated wording to be more accurate of the R186(i) policy.
¢ Under the heading Film Co-Producers, updated the links for Telefilm.

Appendix C — Diplomats:

s Under section 5 — Family members of foreign representatives in Canada — added info on
definition of family member' and Office of Protocol Circular Note 0643 regarding criteria that must
be met by applicants for accreditation.

s Household Domestic Worker Employment Agreement (HDWEA) — circular 2494 repiaces
circular 579 — includes updates to 1.B) Live-in Caregiver Program; new section 13 Method of
Payroll Payment, and information about cash payments no longer heing accepted.

Appendix E — International Youth Programs — C21.

o Name of program (and section) changed to “Internationat Experience Canada’. See also
section 5.34 for text revision. '

o Table updated; SWAP table updated; moved “chantiers jeunesse” countries under *multi-
lateral exchange” heading; new program “Go International®.

Appendix G — Narth-American Free Trade Agreement (NAFTA): :

» Section 1.4 — What NAFTA does — clarification on last bullet for TRV required nationals.

» Section 3.4 — What documentation must a professional present to support an application? —
Added clarification to Sth paragraph regarding the assessment of qualifications pertaining to the -
specific job,

o Section 5 — Traders — updated for clarity

2009-10-30
This is the fourth of several updates to this chapter which will bring ail TFW instructions together.

Section 5.8 — Work without a work permit R186(g) — Performing Artists

» Added “rodeo contestants” to the "Entry without a work permit’ column; added “rodeo
performers” to the *Work permit and 1.MO required” column; re-formatted a portion of the table for
clarffication.

Section 5.10 — Work without a permit R186(/) ~ News reporiers
s Included updates from OB 133 (Foreign Madia Crews) in section “Media crews on tourism
promotional tours™ :

Section 5.24 ~ Application for a work permit after entry R199
o Added clarification to second bullet.

Section 5.25 - Work Permits Requiring a Labour Market Opinion (LMO) R203

s ~ Under “LSP Language Requirements”, additional text was added to clarify limits when
assessing level of ability for the job. '

s Under the “Exclusions” heading, added a reference to LCP chapters.

Section 5.30 - Canadian interests: Significant benefit ~ Entrepreneurs/self-employed candidates
seeking to operate a business R205(a), C11

s Added fourth point under heading “Long-term self-employed applicants”

s Added more information regarding partial ownership under the heading “Sole or partial
ownership”
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Section 5.31 — Canadian Interests: Significant benefit—intra-company transferees R205(a), C12
» A) General; Clarification added to fourth bullet under “General requirements”; added
“Guidelines for assessing start-up companies”

» () Qualifying relationship between the employer and temporary foreign workesr — added
additional information after |ast line of last paragraph

o £) Other requirements - added clarification to first bullet i.e. “outside Canada’

Section 5.38 - Public policy, competitiveness and economy R205(c)(ii) — (A) Spouses or common-
law partners of skilled workers, C41

s Clarification was added to the fourth bullet i.e. “...or plan to physically reside, ...while
waorking.”,

Section 6 - Determining the expiry date of work permits relative fo dates on LMOs

Changed title of section to “LLMO Validity and Duration of Employment as per the LMO”

s Updates from OB 152 included.

e Added ciarifications to the "Example of a case:” and removed the words “at least” to clarify that
“...the work permit will be authorized for a period of 24 months...”

o Added tip at end of section on issuing work permits for longer duration periods

Appendix C — Diplomats
s Updated the lists under “Of the United Nations or any of its agencies”, “International
organizations in which Canada is a member” and “Other offices”,

Appendix E —~ International Youth Programs — C21

o Updated the list to include additional programs under the new Canada-Poland Agreement.

¢ Added “Canadian UK Exchange (CANUKE) betwesn ASET and CAFCE” under "Multi-lateral
Exchange, International Co-operative Education”

Listing by date:

200%-09-29
This is the third of severai updates to this chapter which will bnng all TFW instructions together

General ravisions throughout the chapter include:
s “CEC" was changed to "LMO exemption” or “exemption”;
"HRSDC Confirmation” was changed to *LMG" {Labour Market QOpinion);
"HRCC" was changed to "Service Canada”;
“POE officer” was changed to "BSO”" {where appropriate);
“Foreign Affairs® was changed to “DFAIT"
*Emargency Preparednsss Canada” was changed to "Public Safety Canada’,
*RHN" was changed to "HMB"; and
miner changes were made in sections 5.31, 8, and 11.2 to reflect new FTAs (i.e. Canada-
Peru} coming into existence in addition to the NAFTA and CCFTA.

*® ® o o & & »

Section 5.1 —~ Overview ~ definition of ‘wark’ [R2]

s Wording was clarified to be consistent with R2 wording.

+ ‘Wages and commissions’ — the first sentence was remcved because ‘work’ was already
defined above. -

Section 5.9 — Wark without a work permit R1 SG(h) — Athletes and Coaches
o (Clarification was added that the "Major Junior A” league is also considered amateur.
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Section 5.17 — Wark without a work permit R186(p) — Health care students
o Links were added to OP 11, Section 9 and OP 15 to the note at the end of the section.

Section 5,20 — Work without a work permif R186(s) — Crew
s Aheading and text was added for “Corporate Aircraft’,

Section 5.23 — Appiicétion for a WP on entry R198 — persons who must apply outside Canada
+ Clarification was added to the second bullet regarding medicals — FiNs, visa exempt or not,
should apply at a visa office if they require a medical (see also section 9.4).

Section 5.25 — Work permits requiring a Labour Markeat Opinion (LMO) R203
s Updated fifth paragraph and link regarding industry-specific programs with information about
Sector Council support.

Section 5.26 — Work permits exempt from an LMO (Exemption Cades)
s The table has been updated regarding international agreements and to suppart the new
exemption codes replacing T10 as per OB 145.

Section 5.27 — Agreements — R204

o Changes were made to reflect OB 145; provincial authority to select TFWs and other provincial
pilots not in place. in addition, FTAs (NAFTA, CCFTA, GATS) were removed from the non-frade
agreements table and a new table was created for FTAs, which will also support future FTAs

coming into effect.

" Section 5.31 Canadian Interests: Significant benefit—ICTs R205(a), C12
s (A)— General Requirements - Clarification was added to second bullef; and
o (F) - International Agreements — "“NAFTA/CCFTA" was changed to “FTA" to make it more
generic because Chile is no longer the anly FTA in place that is similar to the NAFTA. Updated
the table to support the implementation of the Canada-Peru FTA.

Section 6 - Determining the expiry date of work permits relative to dates on LMOs
s A note was added that HRSDC is no longer extendirig LMOs.

Section 9.4 - At the POE
e Clarification was added regarding medicals — FNs, visa exempt or not, should apply at a visa
office if they require a medical {see also section 5,23).

Section 9.6 — In-Canada extension requests .
s Removed first paragraph. If no medical is on record from when a POE officer issued a WP,
CPC-V would NOT assume a medical was done, they would request the required medical,

Section 10.2 — Who can be issued an open work permit?
s Fixed the link in the last twa bullets (changed from section *56.39" to '5.38").

Section 11.2 — Categories of work with validity periods which may not be exceeded

« Updated the table to support new FTAs coming into effect in addition to the NAFTA and
CCFTA.

s Added ‘Live-In Caregiver Program’ to the table and inserted a reference to OP 14.

o Post-graduate employment — Added ‘Can be used only once’, changed maximum duration to

three years and inserted a reference to OP 12,

Section 13.7 — United States government personnel
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e Updated "USINS" to *U.S. Citizenship and Immigration Services (USCIS)" and “U.S. Customns”
to “U.8. Customs and Border Protection (CBP)".

Appendix B — Canada-Chile Free Trade Agreement
o Changed titls to “Infernational Free Trade Agreements™,
o Revised the appendix and the impiementation of the Canada-Peru FTA as per OB 124,

Appendix C - Diplomats )

o Updated the ‘Canadian Employment Standards’ table of wages and overtime pay as per
DFAIT instructions and updated the Referancasflinks at the end of the appendix. :

s Section 3 — Private servants of foreign representatives — removed the last 3 paragraphs and
inserted references to OP 14 and IP 4,

Appendix G — NAFTA
« Section 3.8 — Removed an incomplete note concerning the definition of “Profession®.
o Section 4.3 - Clarified the second bullet point.

2008-08-28 ‘
This is the second of several updates to this chapter which will bring all TFW instructions

together.

Section 3.1 ~ Required forms
» Removed forms IMM 5581 and IMM 5582 from the list as they have been replaced by the e-

application system.

Section 5.10 ~ Work without a work permit R188(i) - News Reporters
o Added an exception for management and clerical personnel of Special Events that are six
months or less in duration

Section 5.13 - Work without a work permit R186(1)—Clergy
.o Corrected section reference from 5.38 to 5.39 — Charitable or religious work

Section 5.26 - Wark permits exempt from LMOs (confirmation codes) - Table
s Revised fext for T21, T22, T23, and T24 to allow for new FTAs

Section £.31 (D) - Canadian Interests: Significant benefit—intra-company transferees R205(a),
C12 — Qualifying job positions — Speclalized knowledge workers :
o Added helpful 'tips’

Section 5.24 - Canadian interests: Reciprocal employment-—International youth exchange
programs R205(h}, C21 )
o Changed pregram name to “International Youth Programs”

o Revised by DFAIT

Section 5.38 - Canadian interests: Charitable or religious work R205(d}, C50
o Incorporated updates from OB 64
o Fixed CRA link to charitable organizations

Section 13.2 ~ Camp Counsellors
s Incorporated updates from OB 64
o Fixed designated country fink
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Section 13.4 — Foreign camp owner or director '
s Re-worded

Appendix E — International student and young worker empioyment
+ Changed title to "International Youth Programs”
» Revised by DFAIT

Appendix G — NAFTA - section 3.7 - How leng can a work permit be issued
o [ncorporated updates from OB 85 (duration of work permit for professionals)

2009-07-13 ‘
This is the first of several updates to this chapter which will bring all TFW instructions together.

Section 4.0 — Instruments and delegations
* Reference to IL3 for delegations

_ Section 5.1 — Departmental Policy: Qverview
» Amended definition for examples of activities not considered to be work

Section 5.7 — Departmental Policy: Work without a permit R186 (f) — On-campus employment
s Reference to OP 12, 5.20

Section 5.17 — Departmental Policy: Work without a permit R186 (p) — Health care students
« Clarification on students not included in this exemption

Section 5.22 — Departmental Policy: Work without a permit R186 {u) — Implied status
s+ Added reference to OP11, 24

Section 5,25 — Departmental Palicy; Work permits requiring HRSDC confirmation R203
s Modifications to Low Skilled Pilot instructions. Updates from OB 113 incorporated. .

Section 5.37 — Departmental Policy: Work related to a research, educational or training program
R205 (c) (i), C30

s Modified exclusions as it applies to foreign students

o Modified definition of foreign nationals in medical fraining who require work permit and fahour

market opinion .

Section 5.38 — Departmental Policy: Public policy, competitiveness and econhomy, R205 (c)(ii)
e Section C —Reference to OP 12,524 =
s Section E — Reference to OP 12, 5.23

Section 5.39 -~ Departmental Policy; Canadian interests: Charitable or religious work R205 (d},
C50 ' : ‘

s Further definition of when this exemption applies

Section 13.2 — More guidelinés for unique situations: Camp counsellors

o Further definition of when this exemption applies

2009-05-05
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Appendix E — International Student and Young Worker Empioyment: Alphabetical List by Country,
Alphabetical List by Program, SWAP and WHP

° Clarifications were made to the Canada-Germany Youth Mobility Programs.

2003-06-11 :
Appendix E - International Student and Young Worker Employment, Alphabetical List by
Country

° Replaced the 12-month validity period with 24 manths for the SWAP and WHP programs
with Australia.

Appendix E — International Student and Young Worker Employment, Alphabetical List by
Program: SWAP

o Replaced the 12-month validity period with 24 months for the SWAP program with
Australia
o Replaced the 12-month validity period with 8 months for the SWAP program with [taly.

Appendix E — International Student and Young Worker Employment, Alphabetical List by
Program: WHP ‘

° Replaced the 12-month validity period with 24 months for the WHP program with
Australia, )
° Replaced the 12-month validity period with 8 months for the WHP program with Italy.

Appendix J — Temporary Foreigh Worker Units: Expanded Services
Added appandix with new information on TFWUs.

2008-04-21
Please refer to new Operational Guidance in section 5.25 of this Chapter.

2007-12-05
Section 5.25 — Information Technology Workers

« added new link to OM FWS8-03 entitled Facilitated Processing of Employment Authorization's
for Information Technology Workers.

Section 5.34
» Replaced faulty hyperlink;
» Changed acronym ACEE to PCEE;

¢ Canadian Interests: Reciprocal Employment — International Youth Exchange Programs
R205(b) C21

s added “where applicable” to second paragraph to underscore that some agreements are
being negotiated without numerical limits.

Section 5.38 ~ Spouses or common-law partners of skilled workers, C41
o added information oh location of NOC skills fevels;

+ replaced faulty hyperlink;
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s« renumbered and renamed Canadian interests: Public Policy, Competitiveness and Economy,
R205(c)(il). Subsequent sections renumbered accordingly.

s Section 5.39 ~ Canadian interests: Charitable or religious work, R205{d)C50
» Section 5.40 — Self-support, R206

e« Section 5.41 — Applicants in Canada, R207

s Section 5.42 — Humanitarian reasons, R208

Appendix G — Section 4~ NAFTA — Intra-Company Transferees

e added “outside Canada’ to 4" bullet to clarify context of continuous employment.

2007-06-29

Section 5.2 —~ Work without a work permit 'R‘l 86(a) — Business visitor

o added general criteria
added information on after-sales service of equipment or machinery controlled by computers

L
« added guidelines on who Is not a business visitor
o added guidelines on employees of comparnies contracted by Canadian companies

Section 5.7 Work without a work permit R186(f} — On-campus employment
« the need for officers to include a notation on the study permit is emphasized

Section 5.9 Work without a work permit R186(h) — Athletes and Coaches — Spouses
e changed “spouses” to “spouse” to clarify that only one spouse Is eligible

Section 5.11 Wark without a work permit R186(j) — Public speakers
s added information on commercial speakers

Section 5.12 Work without a work permit R186(k) — Conventioh Organizers
o clarified R186(k) does nof apply to Canadian events

Section 5,13 Work without a work permit R186¢(l) — Clergy
« added list of documents that can help officers determine the gentuineness of a job offer
« added section on processing work permit applications from clergy, ministers and priests

Section 5.15 Work withouit a work permit R186(n)
o replaced “scholars” with “students”

Section 5.17 Work without a work permit R186(p) — Health care students
o added instructions cancerning foreign medical students destined to British Columbia, Ontario

or Alberta .

Seaction 5.20 Work without a wark permit R 186(s) — Crew
s guidance added on ineligible foreign truckers

Section 5.25 Work permits requiring an LMO R203

s added details on contents of HRSDC website
» added a section on the Low Skill Pilot Project
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¢ under National Confirmation Letters, added a section on Information Technology Workers
concerning acceptable degrees

o removed reference to National Confirmation far Canada Research Chairs, which has been
replaced by the application of Labour Mariket Opinion {LMO) exemption €30 for all research
chair positions

¢ added reference to Section 6 far information on determining work permit expiry dates relative
to dates on LMOs

Section 5.29 Canadian interests: Significant Benefit — General Guidelines R205(a) C10
o added information assessing significant social or cultural benefit to Canada

Section 5.30 Canadian interests: Significant benefit — Entrepreneurs/Self-employed candidates
‘seeking to operate a business R205(a} C11
o added Quebec CSQ cases to saction on temporary resident applicants

Section 5.31 Canadian Interests: Significant benefit — intra-company transferees R205(a) C12
Restructured section and added information on:

o general requirements

qualifying relaticnship between Canadian and foreign employer

qualifying relationship hetween empioyer and temporary foreign worker

qualifying job positions

elimination of 25% residency rule

one year work permit for multiple specific projects

harmenization of NAFTA and general provisions {added work permit cap)

Section 5.34 Canadian Interests: Reciprocal employment - International Youth Exchange
Program R205(b) C21

s added wehlink

s clarified DFAIT's role

+ added information on repeat participation

Section 5.35 Canadian Interests; Reciprocal employment — Academic exchanges R205(b) C22
« added information on visiting professors

Section 5.37 Work related to a research, education or training pregram

s added research chairs at Canadian universities

replaced the term “Program 17 with “Work related o graduation requirements”

clarified requirements for foreign trained medical interns, externs and resident physicians

added that provision applies

added that work practicum for career colleges and language schools not mare than 50% of

total program of study

s - Subsection A - work penmits for spouses or common-law partners of skilled workers - added
physical residency requirements

o Subsection B - work permits for spouses or common-law partners of foreign students -
clarified that C42 and C43 applies only to students of Canadian universities

o Subsection C - post graduation employment - does not apply to graduates of distance
learning programs - applies only to students of Canadian educational institutions located in
Canada - clarified calculation of 80 day application period - added CIDA student requirements

o Subsection D - post-doctoral fellows and award recipients - added information on occupation
cading

o Subsection E - off-campus employment - added information on waork permit validity and work
permit remarks
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Section 6 — New section an expiry dates of work permits relative to LMO dates
Section 9.4 — Added information on the need to apply abroad when medical is required
Section 11.2 — Categories of work with validity periods which may not be exceeded

Appendix E — International Student and Young Worker Employment
o Updated tahle

Appendix G — NAFTA
" s infra-company transferees - harmonized with general provisions

Appendix H — Sales
o added information on conventions

Created new Appendix | on mergers and acquisitions

2007-03-06

Modifications were made to section 5.38 E of the chapter concerning "Off-Campus Employment”,
to reflect a change in policy indicating that the time spent by a foreign student in a co-op term can
now be counted as part of the time spent on full-time studies when applying for an off-campus

work permit,

2006-04-28 ' _
Section 5.39E — The guidelines regarding off-campus employment pilot projects have been
replaced by a new set of instructions for the national Off-Campus Work Permit Program for

International Students.

2006-01-24

Section 5.2 — The guidelines regarding personal employees of non-residents have been clarified
to provide a clearer fecus on whather the worker is ‘predominantly outside Canada’ as requnred
for the work permit exemption,

Saction 5.25 — Natification has been added that HRSDC has extended the national fabour market
opinion for Canada Research Chair positions to July 2007.

.2005-07-28
Section 5.2 — Guidelines regarding members of boards of dlrectors entering Canada as business
visitors have been added.

Section 5.8 — Slight modifications to the performing artist guidelines have been made, including
the addition of guidelines regarding “time-limited engagement.”

- Bection 5.9 — Clarification regarding professional and semi-professional athletes and coaches has
been added.

Section 5.23 — Instructions regarding persons who may apply for a work permit at the POE have
been amended to reflect the August 2004 regulatory change.
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Section 5.24 — Instructions regarding persons who may apply for a work permit in Canada have
been amendead to reflect the August 2004 regulatory change. In addition, guidelines have been
added regarding existing work permit holders applying at the POE,

Section 5.25 ~ HRSDC nationai confirmation ietter for exotic dancers was removed. Reference to
HRSDC low-skilied program is included.

Section 5.27 — The Fulbright Program between Canada and the United States (U.S.) was added
to the list of international agreements. Other agreements which have expired were removed from

the Hist.

" Section 5.31 — Clarification that an intra-company transferee does not have to be a current
employee of the company transferring them was added. The transferee must have worked for the
company for one year during the three-year period before the work parmit application is made,

Section 5.38 — Further clarification regarding eligibility of institutions for C30 was added.

Section 5,38 — Various madifications were made to C43, post-graduation employment provisions,
including an altowance for part-time and self-employment.

Section 5.41— Further clarification regarding the interpretation of “unenforceable removal order”
was added. :

Section 8 — Under "Procedures,” officers, when issuing a Visitor Record, are advised to refer to
R1886 or to the fact that a person is “autharized to work.” Additional instructions have been
included in a note regarding Temporary Resident Visa (TRV) issuance and coding.

Sections 9.5, and 10.1 — Any medical restriction should be noted on the work permit, but not the
client's medical condition which determined the restriction.

Appendix A — Guidelines regarding the interpretation of "bar, restaurant, or simitar establishment"
have been added, along with guidelines regarding festivals and WWE camera operators.

Appendix C —~ The FAC circular notice regarding household domestic workers was replaced with
Circular Note No. 0579. The major change is the removal of the requirement for these workers to
be functional in one of Canada's official languages.

Appendix E — Various minor changes to the International Young Workers Exchange Programs
have besn made. -

Appendix G —*Actuary” has been included under the profassion of “Mathematician”, and Plant
Pathologist has been included under the profession of *Biologist”,

2004-11-12

Additions have been mads to sections 5.26 and 5.39 of the Temporary Foreign Worker
Guidelines (FW 1} Manual. These new sections provide guidelines for issuing work permits to
certain international students under pilot projects for off-campus work and extensions of post-
graduation employment.

Specifically, the amendments are as follows:

Section 5.26 now includes off-campus employment in the list of "Exemption Codes.”
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Section 5.39 now includes instructions in Section C for processing applications for one-year
extensions of post-graduation work permits under. pilot projects with certain provinces. A new
section has been created at the end of 5.39 (Section E) to provide instructions on issuing work
permits for off-campus wark to international students under pilot projects with certain provinces.

2004-08-30

Amendments have been made to sections 5.27, 5.30, and 5.39 of the Temporary Foreign
Workers Guidelines (FW 1) Manual. These changes are all in respect to provisions for the
issuance of work permits to provincial nominee candidates and their spouses.

Specifically, they are:

Section 5.27 provides for the issuance of a work permit, without requiring an LMO from HRSDC,
to any applicant who has been nominated for permanent residence by a province.

Section 5.30 now contains provisions for the issuance of work permits to foreigh nationals being
considered for provincial nomination on the basis of their intention to undertake business activity
in the province. -

Section 5.39 provides for the issuance of open temporary work permits to spouses of provincial
nominees who hold valid work permits, irrespective of the skills category under which the

nominees’ occupation falls.

All staff who have respon3|b|lttles for lhe issuance of temporary work penmts are urged to review
these new sections. As well, in reading these sections, staff should keep in mind that all other
relevant pravisions of the FW manual w:th respect to the issuance of work permits continue to

apply.

2003-09-10

A minor correction has been made to the FW manual, Appendix G: North American Free Trade
Agreement, Annex A, University, College and Seminary Teachers.

There Is a $150.00 processing fee for a work permit.

2003-06-23
In Section 5.39, move Note under the title for C_)42.

2003-056-13
Major additions/changes introduced to the FW 1 manual recently published: -

Section 5.2 Work without a permit (R186{a)) — Business visitor

o specifies document requirement for after-sales service (same as for NAFTA)

o addition of infra-company training and installation activities that meet business visitor
requirements

Section 5.8 Work without a permit (R186(g)) — Performing artists
s “Employment Relationship" as used in 186(g)(ii) is defined
Section 5.11 Work without a permit (R186(])) — Public speakers
e "Seminar® and "Commercial speaker” are defined

Section 5.25 Work pemits requiring an LMO (R203)
o updated Web addresses given for national confirmation letters
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e cooperation between HRSDC and Citizenship and Immigration Canada (CIC). This section
was added to encourage cornmunication between the two depariments and to give some
examples of where it would be appropriate.

Section 5.29 Canadian Interests: Significant benefit — General guidelines (R205(a)), C10
« fext clarified to provide more flexibility on using C10 where there is economic banafit
demonstrated

Section 5.30 Canadian interests: Significant benefit — Entreprensurs/ Self-employed candidates

seeking to operate a business (R205(a)), C11

« temporary resident applicants—additional flexibility added to guidelines, and a reference to
the importance of provincial endorsement in assessing cases

o sole or partial ownership of a business—additional flexibility given inability of HRSDC to
provide formal LMOs. Additional questions provided to aid officers in considering these
applications,

Section 5.31 Canadian interests: Significant benefit — infra-company transferees (R205(a)), C12

o paragraph on nen-gualifying business relationships added

» eligibility criteria chart

« more detailed explanation of senior managers added

» extensive editing of the eligibility criteria for specialized knowledge workers for the sake of
clarification; does not constitute a fundamental change

Section 5.37 Work related to a research, educational or training program {(R205(c){)}, C30

» The program for "Scientists...invited by any Canadian institution...provided the Minister of
Sate for Science and Technology has...issued letters of acceptance" was eliminated (formerly
#3 on the list). This was not used and no approval structure was or is in place.

Section 5.40 Canadian interests: Charitable or religious work (R205(d)), C50
e additional note: Paragraph defining the difference between a charitable worker (who needs a
work permit) and a volunteer (who doas not)

Appendix A Artistic/Performing Arts

Paragraphs were added on guest artists coming to perform an Canadian television or radio, and
the World Wrestling Entertainment (WWE),

Appendix G NAFTA - The aciual text of the agreement was removed and a link to the text is
provided.
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1. What this chapter is about

This chapter explains the Regulations and CIC policy with respect to temporary foreign workers. it
also provides guidelines that will assist officers in interpreting the Regulations and explain the

programs that fit under these Regutations.

2. Program objectives

To facilitate the entry of visitors, students and temporary workers for purposes such as trade,
commerce, tourism, international understanding and cuitural, educational and scientific activities.

To protect the health and safety of Canadians and to maintain the security of Canadian society.

3. The Act and Regulations

Canadian interests
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Immigration cbjectives A3(1){a}h)))
Application before entering Canada AT1(1)
Obligation answer truthfully A16(1)
Obligation relevant evidence A16(2)
Examination by officer A18(1)
Obligation on entry A20(1){b)
Temporary resident A22(1)
Dual intent : A22(2)
Right of temporary residents A29(1)
Obligation temporary resident A29(2)
Work and Study In Canada A30{(1)
L oss of temporary resident status Ad47
Contravention of Act employing foreign national not authorized to work  A124(1)(c)
Contravention of Actdue diligence must be exercised by employer - A124(2)
Definitions of “work™ and “work permit” R2
Medical examination required ' R30
Passports and travel documents R52
Issuance of temporary resident visa R179
Conditions imposed on members of a crew R184
Specific conditions R185
No work permit required R186
Business visitors R187
\Worker class . R194 -
Worker R195

. Mork permit required R196
\Application before entry R197
Application on entry R198
Application after entry R199
fssuance of work permits R2c0
Application for renewal R2{(1
Temporary resident status R202
Econcmic effect R203
International agreements R204

R205
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No other means of support R206

ppiicants in Canada R207
Humanitarian reasons R208
Invalidity R209
3.1, Required forms T

The forms which may be required are shown in the following table:

Form Title Number

Work permit IMM 1442, 11028
Application to Change Conditions or Extend my Stay or Remain in IMM 1248E

Canada {paper and e-Application)

Application for a work permit IMM 12958

NAFTA application for Trader/Investor Status {work permit) IMM 5321B
Advanced notification of Performing Artists livi 00608

Medical Raport Form IMM 1017E

Medical Surveillance Undertaking IMM 05358

Use of Representatative/Release of Information IMM 54768
\Verification Form (E-Application) (formerly IMM 5581)
Student Acknowledgement and Consent Form (E-Application) (formerly iMM 5582)
4, Instruments and delegations

Refer to the appropriate annexes in the delegation annexes in the designation and delegation
instrument (1.3} listing the delegations.

Departmental policy

5.1,

Overview

The Regulations specify that the worker class is a class of persons who may become temporary
residents. A worker may be authorized to work without a work permit R188, or may be authorized
to wark by the issuance of a work permit pursuant to Part 11 of the Regulations.

Definition of “Work” [R2]

“Work” is defined in the Regulations as an activity for which wages are paid or commission is
earned, orthat competes directly with activities of Canadian citizens or permanent residents in the

Canadian fabour market.
“Wages or commission”

This includes salary or wages paid by an employer to an employee, remuneration or commission
received for fulfilling a service contract, or any other situation where a foreign national receives
payment for performing a service.

What is an activity that “competes directly”?

Officers should consider whether there is entry into the labour market. Questions to consider:;

o Will they be doing an activity that a Canadian or permanent resident should really have an
opportunity to do?
+  Will they be engaging in a business activity that is competitive in the marketplace?
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If the answer to either of these questions is 'yes', the foreign national intends to engage in a
competitive activity, which would be considered “work”,

Examples of "work” include, but are not limited to:

s a foreign technician coming fo repair a machine, or atherwise fulfil a coniract, even when they
will not be paid directly by the Canadian company for whom they are doing the work;

s self-employment, which could constitute a2 competitive economic activity such as opening a
dry- cleaning shop or fast-food franchise. (A self-employed person may also be considered to
be working if they receive a commission or payment for services);

s unpaid employment undertaken for the purpose of obtaining work experience, such as an
internship ar practicum normally done by a student.

What kind of activities are not considered to be “work”?

° Aﬁ activity which does not really 'take away’ from opportunities for Canadians or permanent
residents to gain employment or experience in the workplace Is not “work” for the purposes of
the definition.

Examples of activities for which a person would not normally be remunerated or which
would not compete directly with Canadian cltizens or Permanent Residents in the
Canadian labour market and which would normally be part-time or mctdenta! to the reason
that the person is in Canada include, but are not limited to:

e volunteer work for which a person would not normally be remunerated, such as sitting on the
beoard of a charity or religious institution; being a 'big brother' or 'hig sister’ to a child; being on
the telephone line at a rape crisis centre. (Normaily this activity would be part time and
incidental to the main reason that a person is in Canada);

» unremunerated help by a friend or family member during a visit, such as a mother ass;stmg a

. daughter with childcare, or an uncle helping his nephew build his cwn cottage;

« long distance (by telephone or internet) work done by a temporary resident whose employer
is outside Canada and who is remunerated from outside Canada;

» self-employment where the work to be done would have no real impact on the labour market,
nor really provide an opportunity for Canadians. Examples include a U.S. farmer crossing the
border to work on fields that he owns, or a miner coming to work on his own claim.

There may be other types of unpaid shart-term work where the work is really incidental to the
main reason that a person is visiting Canada and is not a competitive activity, even though non-
monetary valuable consideration is received. For instance, if a tourist wishes to stay on a family
farm and work part time just for room and hoard for a short period (i.e., 1-4 weeks), this person
would not be considared a worker.

We recognize that there may be overlap in activities that we de not consider to be work and those
activities which are defined as work not requiring a work permit in R186. However, the net effect
(no work permit required) is the same. :

Part 9, Divisi_on 3 — Work without a permit

R186 and R187 describe the types of work which a forsign national Is authorized to do without
having to obtain a work permit.

Part 11, Division 2 — Application for work permit

The general ruie is that a foraign national must apply outside Canada for their work permit,
however, R198 and R159 describe the situations where a work permit may be obtained af the

. POE or within Canada, respectively. _
Part 11, Division 3 — issuance of work permits
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5.2,

2011-01

R200 outlines all of the criteria and provides authority for the issuance of a work permit. R203 to
R209 provide the #ligibility criteria.

Work without a work permlit R186(a)—Business visitor

R187 defines the criteria for entry as a business visiter. This broad category facilitates the entry of
persons to Canada who intend o engage in business or trade activities, and parallels the NAFTA
business visitor criteria. (See Appendix G) R187(3) provides the general criteria that must be met,
and R187(2) provides specific examples, which are meant to be illustrative. Included in this
category are persons providing after-sales service. (See Appendix H)

General Criteria

s  There must be no intent fo enter the Canadian labour market, that is, no gainful employment
" in Canada. . .
e The activity of the foreign worker must be international in scope, that is, there is the
presumption of an underlying cross-border commercial activity, e.q. after sales service,
e Thers is the presumption of a foreigh employer:
o The primary source of the worker's remuneration remains outside Canada
o The principal place of the worker's employer is located outside Canada
o The accrual of profits of the worker's employer is located outside Canada.

Example:

A 1).8. based company provides marine maps and computer software to commercial and private
mariners, including sports fishermen. The U.S. company has no subsidiaries or affiliates in
Canada. The company wants to map the Lake of the Woods, most of which is in Canada, using
sophisticated marine mapping devices. The end product will be marine maps and computer
software that wiil assist mariners in navigating the Lake of the Woods. These products will be
commercially available to anyone who wants to purchase them. In order to do this, the company
needs to send two of their employees along with a boat load of this equipment to circumnavigate
the Lake of the Woods, take depth and other readings, and raturn to the U.S. with thelr findings.
Their findings will in turn be used to preduce the marine maps and computer software. Since
there is no Canadian employer contracting for their services, and since the U.3. company will be
the direct beneficiary of the foreign worker's efforts, business visitor criteria are satisfied,

After-sales service

After-sales services include those provided by persons repairing and servicing, supervising
installers, and setting up and testing commercial or industrial equipment (including computer
software). “Setting up” does not include hands-on installation generally performed by construction
or huitding trades (electricians, pipe fitters, etc.). R187 also applies to persons seeking entry to
repair or service specialized eguipment, purchased or leased outside Canada, provided the
service is being performed as part of the original or extended sales agreement, lease/rental
agreement, warranty, or service contract. -

After-sales service also includes situations where the sales agreament or purchase order is for a
software upgrade to operate previously sold equipment, a service person coming to Canada to
install, configure, or give training on the upgraded software should receive consideration as a
business visitor, as long as the after sales service activity is clearly articulated in the new sales
agreement or purchase order. A sales agreement or purchase order for upgraded software is a -
new contract for a new product. The fact that the upgraded software will be used to operate older
equipment that may no longer be under warranty or under a service agreement, is irrelevant.
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Service personnel coming to perform service work on equipment or machinery that is either out of
warranty, or where no service contract exists, continue to require an LMO and a work permit.

As with NAFTA, hands-on building and construction work is not covered by this provision.

Warranty or service agreement

Service contracts must have been negotiated as part of the originai sales or lease/rental
agreements or be an extension of the original agreement. Service contracts negotiated with third
parties after the signing of the sales or lease/rental agreement are not covered by this exemption,
If, however, the original sales agreement indicates that a third company has been or will be
contracted to service the equipment, R187 applies. Where the work is not covered under a
warranty, a wark permit and an LMQO is required. .

Not Business Visitors (NAFTA Profeséionals and Other Service Providers)

Where a Canadian employer has directly contracted for services from a foreign company, the
employee of the foreign company performing the services for the Canadian company requires a
work permit.

This situation arises most often in the context of NAFTA., The service provider is not to be
considered a business visitor simply because they are not directly receiving remuneration from a
Canadian source. Since there Is a contract between the Canadian company and the foreign
worker's employer there is a labour market entry. Since that foreigh employer is receiving
payment for the service that is being provided, it is deemed that the worker is receiving payment
from a Canadian source. Consequently, the worker cannot receive consideration as a business

visitor.

Example:

A Canadian airport undergoing expansion engages the services of an American architectural firm
located in the .S, The American architectural firm sends ane or more of their architects to
Canada to work on the project on site. Since the architects are working in Canada, and since their
American emplover is receiving payment for their services, the architects do not meet the
business visitor criteria and cannot receive consideration as business visitors.

Documentation

As was the case for persons providing service under NAFTA, all business visitors coming in to do
after-sales service for work petriods of longer than two days must be documented on a Visitor
Record. This requirement serves both as a facilitation and a control measure. (See Appendix G,
section 2.6.11.)

Supervisors

This provision also covers persons who enter Canada o supervise the instaltation of specialized
machinery purchased or leased outside Canada, or to supervise the dismantling of equipment or
machinery purchased in Canada for relocation outside Canada. As a guide, one supervisor can
normally be expected to supervise five to ten installers or other workers. -

Trainers

R187(2)(b} aiso covers persons entering Canada to provide familiarization or training services to
prospective users or to maintenance staff of the establishment after installation of specialized
equipment purchased or lsased outside Canada has heen completed. it also covers intra-
company trainers and trainees.
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Intra-company training and installation activities

When a persan is coming to provide training or installation of equipment for a branch or subsidiary
company, they are considered to be business visitors. The same prohibition against hands-on
building and construction work as for after-sales service applies. The foreign national should
maintain their position in their home branch and not be paid by the Canadian branch ahove
expenses. This provision may also apply to a trainer or specialized installer under an aiter-sales
contract by the foreign branch (with the same conditions applying), as long as the service is
provided company-wide and not just for the Canadian office.

Board of Directors’ meetings

A person attending a meeting as a member of a board of directors may enter as a business
visitor.-Normally these people attend quarterly meetings. They are legally charged with the
responsibility to govern an organization or corporation by, far example:

» selecting and appointing a chief executive officer;

e governing the organization by setting broad policies and objectives;

s accounting to shareholders for products, services and expenditures,

While a board member may be well remunerated for their advice and expertise, they are
considered to be business visitars under R187. There is a great deal of international mobility in
this activity, and there Is no reat direct entry into the Canadian labour market.

Employees of short term temporary residents

Persons employed in a personal capacity on a full-time basis by short term temporary residents,
for example as a domestic servant, personal assistant or nanny (caregiver), would generally meet
the business visitor criteria in R187(3)(a) and (b} and may enter as such. [f the visiting employer
extends their stay in Canada such that their employee is no longer cansidered to be warking
predominantly outside Canada or their employee’s primary source of remuneration can no longer
be considered to be outside Canada, then that personal employee is no longer considered to be a
business visitor and may be required to sesk a work permit and an LMO to continte working. A
stay of langer than 8 months would normally be found to exceed the threshold required by
R187(3)(b).

Employees of Foreign Companies Contracting Canadian Companies

There are situations where foreign companies contract Canadian companies fo provide services
for them in foreign jurisdictions. }f is not uncommon, where distances are great, that the foreign
company will send one or more of their employees to Canada to ensurs that the Canadian
company is doing the job that they are contracted to do in a manner that meets the approval of
the foreign company. Sometimes, these foreign nationals may be in Canada for up to two years,

Where a foreign company sends an employee to Canada to control or inspect the quality of a
product that they have coniracted, the foreign employee should receive consideration as a
business visitor as long as; '

¢ That employee remains an employee of the forsign company;

¢ That employee remains cn the payroll of the fareign company;

o The foreign company remains the heneficiary of the employee’s efforts;

+ The foreign company's principal place of business remains outside Canada.

Example:

A foreign infrastructure company is building a new university in the foreign country. The foreign
company contracts a Canadian architectural firm to do the architectural werk. The foreign
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company wants to send one or more of their engineers to Canada to ensure that the work of the
Canadian architectural company is being done according to their standards and desires. The
foreign employees may be in Canada for up to two years.

The fact that they will be in Canada for more than six months is irrelevant, since their principal
place of business remains outside Canada.

5.3. Work WIthout a work permit R186(b)—Foreign representatlves

R186(b) applies only to foreign representatives and to their personal servants who have been
accredited by the Department of Foreigh Affairs and International Trade (DFAIT). It applies only ta
the official functions of the foreign representative or servant. Also included in this category are
diplomatic representatives to UN crganizations such as the International Civil Aviation
Organization (ICAQ), and the UNHCR. (See Appendix C.)

8.4. Work without a work permit R186(¢)—Family members of foreign representataves
Family members of persons wha have been accredited with diplomatic status may work without a
permit if they are issued a “no objection letter” by the Protocol Department of DFAIT. Such
persons may also seek a work permit in order to satisfy potential employers that they have the
right to work. (Ses Appendix C.)

5.5. Work without a work permit R136(d)—Military personnel

R186(d) applies to military and civilian personnel in possession of movemant orders outlining that
they are coming to Canada from countries designated under the terms of the Visiting Forces Act.
For a list of such countries, refer to Appendix F. Military personnel should not be confused with
“Military Attachés” who are diplomatic agents in diplomatic missions. The accreditation of miiitary
personnel is coardinated by the Department of National Defence.

Military personnel and civilian components coming to Canada under the terms of the stmng
Forces Act as staff or to attend any scheol or training unit are conSIdered on active duty. They are
exempt from work or study permits.

Military personnel designated under the VFA are also exempt from requirements for a passport
under R52, from a temporary resident visa under R180, and from foreign national medical
examinations under R30. These exemptions do not apply to civilian components or to family
members, Civilian components and family members are, however, exempt from the temporary
resident visa fee R296(b).

See Appendix F for procedures on processihg military personnel and their family members.

5.6. Work without a work permit R186(e)—Forelgn government officers
Canada has concluded agreements with other nations that provide for periods of employment in
each othar’s territory at the federal or provincial levels. Officers come to work for a department or
agency of the Government of Canada or of a province. They do not work for a foreign mission or
international organization and are not accredited by DFAIT.

Officers at the EX (executive) leval of government should be in possession of a contract from the
Public Service Commission (PSC) cutlining the terms of the agreement, which may or may not be
reciprocal. PSC invoivement is not required for positions below the EX level, however, for
assignments of longer than three months, a formal letter of agreement should be signed by the
deputy head of the department, an authaority in the officer's organlzatlon and the officer coming to

Canada.

On arrival at a POE thay should be given temporary resident status for the duration of the
contract, Requests for extension, though not normally required, should be facilitated.

Fami!y members:
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Family members of exchange officers who qualify for admission under R186(e) who have non-
reciprocal contracts require an LMO. However, spouses may qualify for an exempticn under the
Spouses of Skilled Workers Program R205(c)(ii), C41.

{See section 5.38)

Family members of exchange officers authorized to enter Canada under R186(e) who have a
Public Service Cemmission contract which is reciprocal are exempted from requiring an LMO
under R205(b), C20. Fee examption applies. Open work permits may be issued.

5.7. Work without a work permlt R186(f}—0On-campus employment
See OP 12, Section 5.20

58.  Work without a work permit R186(g)—Performing artists

The table below outlines which types of activities according to CIC/HRSDC meet the
requirements of R186(g), and which types of activities will require an LMO and wark permits.

Entry without a work permit Work permit and LMO required
s Foreign-basad musical and theatrical o Bands performing at bars, pubs,
Individuals and groups and their essential restaurants, etc.;

crew, working ouiside bars and restaurants; o exoficerotic (néw NOG titie) dancers

o street performers (buskers), DJs working performing in a bar or club;
outside a bar, restaurant or similar

establishment: » zctors, singers, crew, etc. in Canadian

theatrical productions, shows, circuses;

* @ foreign or traveling circus e any individual involved in making films, TV,

e guest artists (not employed) within a internet and radio broadcasts (with the
Canadian performance group for a time- exception of co- production agreements
limited engagement; where actors, etc. will be issued work

. . ermits exempt from an LMO under R204,

s World Wrestiing Entertainment (WWE) gxempﬁon ﬁﬁ);

wrestlers (& similar groups);
) . o any individual who will be in an employment
*  persons performing at a private event, such | a1arianshin with the organization or

&s a wedding; : business coniracting for their services in
s air show performers; Canada;
» artists attending or working at a showcase. [* & pehrformer in a Canadian-based production
or show.
s rodeo contastants, e.g. bronc-riders, steer-
ropers, barrel racers » rodeo performers, e.g. side show workers
L]
Note: The following persons will be granted
entry as visitors pursuant to Regulations
other than R186(g):
Business visitors:
o film producers;
o film and recording studio users (limited to
small groups renting studios not entering the
fabour market);
Guest speakers:
2011-01-20 Page 27 of 186
Page 84

JTI-2011-00124



FW 1 Temporary Foreign Worker Guidelines

persons doing guest spots on Canadian TV
~ and radio broadcasts.

"Time-limited engagement” referred to in R186{g)(i)

For a guest artist performing with @ Canadian group, a "time-limited engagement” allows for
flexibility, but as a general guideline, an unlimited number of rehearsals and performances over a
two-week period are reasonable. A longer duration is also possible, as long as the expectation of
a “time-limited engagement” is.apparent. However, a forelgn national who rehearses and
performs with a Canadian orchestra for an entire season, for example, would need a work permit

and an LMO.
"Employment reiat_ionship“ referred to in R186(g)(ii)

A foreign performing artist would not be in an employment relationship if they were merely hired to
perform a single concert or short series of concerts. For example, if a couple hired a band to
perform at their wedding, or a festival hired a singer to perform twice in a weekend, there is no
employment relationship created even where contracts are signed. Alternatively, if a dinner
theatre hired a foreign singer/dancer to perform five nights a week on a weekly basis (four weeks
or longer), an employer-employes relationship would be created and a.work permit and an LMO
would be required. Or, if a city contracted a foreign puppeteer to do three shows a day ina park
for a whole summer, this would also be considered an employment relationship. Essentially,
contracts for short-term 'gigs' would not create an 'employment relationship' between an artist and
the organization contracting for their services and R186(g)(ii) would be met. A longer-term
contract, where the performer is expected to perform on a regular basis and usually in the same
venue, would be considered an employment refationship, and a work permit and LMO would be

required.
Documentation and fees

Officers may use the Advanced notification of performing artists IMM 0080B as needed. However,
(as for pre-IRPA) this are not a regulatory requirement. Fees for individual work permits apply. In
cases where members of a performing group of greater than three persons require work permits,
the ($450) group fee will apply when the group applies at the same time in the same place.

For further information on artistic occupations and guidelines, including a list of the types of
establishments considered to be "bar, restaurant or similar establishment", see Appendix A.

Work without a work permit R186(h)—Athletes and coaches

5.9.
R186(h) allows foreign professional or amateur athletes to compete in Canada as members of a
teamn or as individuals, and foreign athletes to be members of Canadian amateur teams, It also
allows foreign coaches and trainers of foreign amateur or professional athletes to participate at
sports activities or events held in Canada. Examples of persons who would meet the
requirements of this Regulation include:
full or part-time coaches or trainers of foreign athletes; - ,
amateur players on Canadian teams (includes major junior A level and lower teams) (e.g.,
athletes authorized to enter Canada under this category for a whole season should be
. documented on a Visitor Record); ' '
o foreign pet owners entering their own animals in a show (e.g., dog handlers);
s jockeys racing horses from foreign-based stables; '
s racing car drivers;
« persons attending professional team tryouts.
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Note: If, upon entry and in anticipation of acceptance to a professional team, an athlete wishes
to abtain a work permit for the season, officers may issue a work permit according to the
guidelines below,

Professional and semi-professional coaches and athletes
Full or part-time paid coaches and trainers, and professional or semi-professional athletes

- working for professional Canadian-based teams require work permits, however, given the

international mobility in this field, they may be exempt from an LMO pursuant to R205(b), C20, as
long as the applicant can prove reciprocity exists for the particular accupation in their home

country,

A full-time coach is a worker who earns significant income from coaching - enough to support
themselves.A part-time coach, earns a significant portion towards supporting themseives in
Canada.

Professional Canadian teams, for which foreign athletes would require a wark permit, include, but
are not limited to, those in; the National and American Hockey Leagues, the Canadian Football
League, Major League Baseball and its affiliates at the A, AA and AAA levels, the National
Basketball Association, the Canadian Soccer League as well as the Major League Soccer league.

Spouses

Professional athletes are classified under Skill Level B in the National Occupational Classification,
and, as such, their spouse is eligible for an LMO-axempt work permit pursuant to R205{(c)(ii), C41.

5.10,
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Work without a work permit R186(i}—News reporters, media crews

Updates from OB 133 included

R186(i) applies to news reporters and their crews coming to Canada for the purpose of reporting
on events in Canada. Journalists working for print, broadcast or Internet news service providers .
{journals, newspapers, magazines, TV shows, etc.) are eligibie, provided the company is not
Canadian. Employees of a foreign news company who are resident correspondants are included,
however, this does not include managerial or clerical personnel. Exception: Managerial and
clerical personnel are included for special events that are six months or less in duration.

Biimps

From time to time, companies bring in blimps such as the "Goodyear Blimp” to assist in the media
coverage of major sporting events. The landing crew enters by land in order to set up the
specialized equipment necessary for the safe operation of the blimp while it is in Canada, The

mermbers of this landing crew should be treated as part of the broadcast crew for the purposes of
entry into Canada, and require no work permit.

Media crews on tourism promotional tours

Media crews (including writers, print, video, film and broadcast journalists, as well as technicians
such as camera operators) producing travelogues, documentaries or tourism promotional
material, require work permits. However, when dealing with these applications, officers are
reminded 1o begin their assessment by reviewing the definition of work. In some cases, foreign
media crews on tourism promotional tours may not be entering the Canadian labour market then
the criteria of section 186(a) of the IRPR — Business Visitor - might apply.

Foreign media crews that do NOT meet the business visitor criteria will require work permits,
They shouid be assessed against R205(a) ~ LMO exemption for Canadian interests: Significant
penefit (C10). The requirements listed below for media crews must also be met. :
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Media crews not meeting the conditions of Business Visitor or C10 must continue to obtain LMOs
and apply for work permits. It is the responsibility of the appropriate sponsoring organization
representing the employer (airfines, hoteliers, tourism associations, operators, etc.) to obtain the
necessary approval from the local Service Canada office for any job offers.

For North American media crews:

o the crews must be taking part in a promotional tour at the invitation of Canada’s federal,
provincial or territorial government, or at the invitation of a municipality or region. The
invitation must be presented at the time of application for the work permit (in many instances,
the letter of invitation will originate from a Canadian mission in the U.8.);

For Non-North American media crews:

+ the final product must be far dtstnbuilon in and viewing by non-Narth American markets and
audiences,

Media crews not meeting the above conditions must obtain work permits and LMOs. lt is the
responsibility of the appropriate sponsoring organization representing the employer (airlines,
hoteliers, tourism associations, operators, etc.) to obtain the necessary approval for any job offers
from the nearest Service Canada (SC) office. Generally, a three-week lead-time is necessary for
SC to determine the availability of suitably qualified workers. Sponsoring agencies in Canada are
expected to undertake reascnable efforts to identify the availability of suitably qualified Canadians .
and/or permanent residents, with SC assistance where necessary. This includes contacting the
respective union or guild representing the occupations for which the foreign workers are bemg

requested.

5.11.

Work without a work permit R186(j)—Public speakers

R188()) includes both guest speakers for specific events (such as an academic speaker at a '
university or college function) and commercial speakers or seminar leaders provided the seminar
to be given by the foreign speaker entering under this provision does not last Ionger than five
days.

A 'seminar' is defined as a small class at a university, etc. for discussion and research, or a short
intensive course of study, or a conference of specialists. Commercial speakers are people who
sell tickets or registrations to people who come to hear themn speak on a particular topic.

- Commercial speakers have a vested interest in the event at which they are speaking. Typically,

they rent commercial space in a hotel, advertise, charge admission, deliver the event and then
leave Canada. If they are doing this for no more than five days on one trip, they can enter under
R186(}). This regulation covers situations where the speaker is speaking to muitiple groups, as
long as the duration of the speaking events is no more than five days, not counting travel time in
the case of muitiple engagements.

Not included in R186(j) are commercial speakers who are hired by a Canadian entity to provide
training services, or guest instructors of a particular sport coming to teach weekend seminars.
Training activities are viewed as providing a service to Canadians, and therefore are considered
an entry into the labour market. In these cases, other entry options must be explored including
HRSDC/SC LMOs or the NAFTA Professional category which allows for professionals to provide
training services under some circumstances.
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512,

Work without a work permit R186(k)—Convention organizei';

R186(k) applies to persons organizing a convention or conference, and to administrative support
staff of the organizing committee. The types of event which are covered are association and
corporate meetings and congresses, incentive meetings, trade shows or exhibitions and
consumer exhibitions/shows. It should be noted that R186(k) doas not apply to “hands on”
service providers such as those who provide audio-visual (A/V) services, installation and
dismantling, show decorating or services, or exhibit builders.

Convention organizers working for a Canadian event cannot receive consideration under R186(k):
A Canadian event is che being held by an organization which is located in Canada. The
organization must be actively doing business in Canada. A Canadian event may be conducted by
a branch or a subsidiary of a foreign based organization. .

See Appendix H, which includes guidelines for sales and other jobs related to conventions,

Note: Persons/delegates aftending a conference or meeting are exempt from the requirement
for a work permit pursuant to R186(a).

5.13.
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Work without a work permit R186()—Clergy

R186(l) applies to persons whose employment will consist mainly of preaching of doctrine,
presiding at fiturgical functions or providing spiritual counseilmg, either as an ordained minister, a
lay person, or a member of a religious order,

Religious or charitable work requires a work permit, but is LMO exempt (see Section 5.39,
Charitable and religious work R205(d), C50)

Persons seeking entry under the authority of R186() should be able to provide documentatlon to

support their request for entry that addresses:

o the genuineness of the offer of employment of the religious denomination that seeks to
employ them, and

o their ability to minister to a congregation under the auspices of that religious denomination.

In exceptional cases, officers may require more information to assess the genuineness of the job
offer. Any of the following information may be of assistance:
« Cerlificate of Incorporation in the province or territory of destination;
o proof of registration as a charity or non-profit organization with Canada Revenue Agency
(CRA) under the fncome Tax Act;
e astatement from the religious organization showing:
' o date and place of founding of the religious organization;
o length of time in continucus operation in the province or territory of destination;
o description of the structure of the organization, including names and addresses of
officers In the province of destination and any affiliation with a Iarger religious group;
o the size of the adult congregation; :
o number of clergy employed,;
o address or the regular meeting place of the congregation;
o scheduled days and hours of worship.
« copies of relevant sections of the Constitution and by-laws of the religious organization that
provide far the ordination, appointment and dismissal of ministers or clergy;
financial statements for the past fiscal year;
copy of residential lease if a residence is not supplied for the foreign national
proof of ordination or appainiment of the foreign national,
letter of authorization from the governing official of the denomination that includes:
o the current status of the foreign national with the denomination;
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o recognition of the fareign national's entitlement to minister to the denomination’s
congregation;

o hame and mailing address of church or congregation to be served;

o arrangements for remuneration or care of the foreign national;

o description of exact duties and hours to be worked.

Most religions will be registered as charities or non profit organizations under the /ncome Tax Act
and also under provincial or territorial laws.

5.14.

Work without a work permit R186(m)—Judges, referees and similar officials

R186(m) applies to judges, referees and similar officials involved in an international amateur
sports competition, or an international cultural or artistic event or competition, or an animat or
agricultural competition.

Amateur sports competltlonslevents

For judges, referees and similar officials involved in an mtematlonal amateur sports competition,
the event should be organized by an international amateur sporting association and should be
hosted by a Canadian organization. Events may include international or university games, winter
or summer Olympics, etc. An “amateur” sports competition is generally defined as one in which
the participating athletes are not paid to compets or otherwise participate in the event, althcugh
there may be exceptions to this definition,

Cultural or artistic competitionsievents

Judges or adjudicators of artistic or cuitural events such as music and dance festivals are also
included, as are judges for animal shows and agricultural competitions.

Note: Referees of professional sports competitions require a positive LMO issued hy HRSDC and
work permits, except for leagues that have recipracal arrangements for Canadian referges.
“Professional” sports competitions are generally defined as competitions in which the participating
athletes are paid to compete or otherwise participate in the event, although there may be
exceptions to this definition. National Hockey League (NHL) referees who are U.S. citizens or
permanent residents qualify for work permits under such a reciprecal arrangement, and may be
issued work permits pursuant to R205(b), CEC C20. In cases where high-level professional sports

- (e.g. NHL, NBA, Major League Baseball, etc...) have reciprocity, CEC 20 can be granted to

judges and referees at top-level professional competitions.

5.15.

Work without a work permit [R186(n}]—Examiners and evaluators

Eminent individuais who direct the studies and review the work done by university students that
are under their tutelage will, on occasion, enter Canada to review their student’s thesis and
papers. R186(n) also includes foreign professors and researchers seeking entry to evaluate
academic university programs or research proposals [including evaluation of proposals from
organizations such as the Natural Sciences and Engineering Research Council of Canada

(NSERC).
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5.16.

517,

Work without a work permif R186{o}—Expert wrtnesses;)rmvestlgators

R186(0) applies to experts who are entering to conduct surveys or analyses to be used as
evidence, or persons who will be expert withasses before a regulatory body, tribunal or court of
law,

Work without a work permit R186(p)—Health care students

Foreign students, registered at forelgh educational institutions outside Canada, in fields such as
medicine, occupational and physical therapy, nursing and medical technology may do their clinical
clerkships or short-term practicums in Canada. Written permission from the body that regulates
the particular health field is required in order to ensure that Canadian health care students ars
placed for clinical practice first. The primary purpose of the practicum must be o acquire training
in the related fisld; therefors these positions will often be unpaid and should be of no more than
four months’ duration.

Foreign students in residency, extern or fellowship positions in Canadian clinical settings are not
included in this exemptlon

Note: A medical extern is a doctor or medical student who is partaking in a clinical learning

opportunity generally known as Externship. Externships are generally offered by educational

" institutions to give students short practical experiences in their field of study. In medicine it

generally refers to a visiting physician who is not part of the regular staff. Typically externs:
Have some extent of contact with patients
Perform some procedures

Usually cannot write formal orders:

Do not receive an academic credit for the externship

Further to consultation with provincial Colleges of Physicians and Surgeons, requirements for
medical students destined to specific provinces are:

Province Letter from College |Note

of Physicians &
Surgeons required

Alberta No . {Acceptance from university in Alberta sufficient

British Columbia N Acceptance from university in B.C. sufficient

o

Does not wish to be involved

Ontario No

Quebhec Yes Lettre d'admissibilité’ required from le Collage des
médecins du Québec

‘Saskatchewan Acceptance from university in SK sufficient;

E

college does not wish to be involved.

For medical students destined to Ontario; The College of Physicians and Surgeons in Ontario has

" informed CIC that it does not want to be involved in these cases, and it does not object to foreign

health students working in medical teaching institutions in Ontario. This non-involvement can be
interpreted as approval from the regulatory body, which will enable visa officers to process the
application without written approval for each case. Notes in the Computer-Assisted Immigration
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Processing System (CAIPS) for approved cases should reflect the position of 'no objection’ and
the rationale, so when the student is seeking to enter Canada, the POE is aware that the matter
of 'approval from a regulatory body' has been explored and no involvement from the regulatory
body for this occupation has been interpreted as the required approval (or that university
acceptance is sufficient).

For medical students destined to British Columbia: The College of Physicians and Surgeons in
British Columbia has advised CIC that the College licenses all foreign medical students who
arrive under R188(p) for short-term practicums, whether at the under-graduate or post-graduate
level. The College and the universities have special pracedures in place that are strictly adhered
to. Acceptance hy the university is sufficient proof that the College has given approval.

For medical students destined to Alberta: The College of Physicians and Surgeans of Alberia has

advised that it treats undergraduate medical students doing electives in Alberta the same as out
of province undergraduates. They must first register with the undergraduate elective office at
either the University of Alberta or the University of Calgary, which then provides applicants with all
the information the university requires and also provides them with the College's undergraduate
elective application for registration.

The entire process Is handled through the university, which then notifies the College of Physicians
and Surgeons to finalize the registration. In essence, proof of acceptance by a university in
Alberta (Edmontan or Calgary) is sufficient evidence of approval by the regulatory body, that is,
the Alberta College of Physicians and Surgeons.

For medical students destined to Quebec: le Collége des médecins du Québec advised that the

foreign student must always obtain a "lettre d'admissibilité" (admissibility letter) from the "Coligge
des médecins du Québec’, to perform any short internships in Québec. The issuance of a letter

from a University is not sufficient to authorize the student to perform a short internship.

For medical students destined to other provinces and territories: If the College of Physicians and

Surgeons for that province has not provided the student with written approval, the visa office
should contact the Operatlonal Management and Coordination Branch for assistance in
determining whether the province or territory has elected to be involved in heaith care student
practicums for international students.

Note: Persons entering Canada to perform this type of work are required to pass an immigration
medical exam according to R30.(See section 9 of this manual, see also OP 11 section 11,

and OP 15 section 5).

5.18.

Work without a work permit R186{g)—Civil _aviatlon inspector

R186(q) applies to flight operations inspectors and cabin safety inspectors who enter the country
temporarily while inspecting safety procedures on commercial internationat flights. These
inspectors are emp[oyed by the recognized aeronautical authority conducting the inspections, and
would be in possession of valid documentation and/or identification establishing that they are
aviation inspectors carrying out inspection duties.

- 519.

Work without a work permit R186(r)—Aviation accident or incldent inspector

R186(r) applies to accredited representatives or advisors participating in an aviation acmdent or
incident investigation conducted under the authority of the Canadian Transportation Accident
Investigation and Safety Board Act. Any country that is requested by the country conducting the
investigation to provide information, facilities, or experts is entitied to appoint an accredited
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representative and one or more advisors to assist the accredited representative in the
investigation. The country of the aperator, the country of registry and the countries of design and
manufacture would normally be represented.

.20, Work without a work permit R186(s)—Crew

- R186(s) applies to crew members working on vehicles of forsign ownership and registry such as
truck drivers, bus drivers, shipping and airline personnel, who are engaged primarily in the
international fransport of cargo and passengers. Their duties must be related to the operation of
the means of transportation or the provision of services to passengers.

international Trucking

R186(s) applies to truck drivers who are delivering and/or picking up goods across the U.S. and
Canadian border, insofar as they do not pick up and deliver from one location to another within

Canada.

Foreign truck drivers involved in international hauling should not generally become involved in the
loading and unloading of their cargo when such is being delivered directly to a warehouse in
Canada from a U.S. destination or picked up in Canada for direct movement to the United States.

The exception is when drivers who have expertise in the handling of loads such as chemicals,
furniture, livestock, etc., are responsible for the loading and unloading of their vehicles. Another
exception is in cases where drivers will occasionally assist in the handling of their cargo in a non-
warehouse situation (such as movers offloading furniture to a house at the end of an international
move), especially when nao other assistance is available. These practices and exceptions prevalil
on both sides of the U.S./Canada border.

Foreign truck drivers who are employed by Canadian trucking companies to pick up goods in
Canada for delivery to the United States, and who are operating Canadian owned and registered
vehicles, cannot receive consideration under R188(s), since both the company and vehicle are
Canadian. Nor can independent foreign truckers working under contract to Canadian trucking
companies receive consideration under R1856(s), since they are being employed by a Canadian
company. ‘

Corporate Aircraft

The following scenario would qualify under R186(s): where an American company executive is
travelling aboard the company's aircraft from the U.S. to Toronto for a meeting and stopping over
in Montreal to pick up another meeting participant, the aircraft would meet the definition of being
“engaged primarily in international transportation”. The travel of the additional meeting participant
from Montreal can be considered “non-commercial”, “non-paying” and incidental to the purpose of
the trip of the American executive. The crew member, i.e. the pilot, would not require a work
permit,

The key element of this scenario is that the aircraft must be a corporate aircraft, solely owned or
ieased by the corporation specifically for the transport of company personnel on company
business. it may not be a charter aircraft or a commercially available flight, Any passengers
carried from point to point in Canada must be incidental to the purpose of the trip. Stopping to pick
up friends or family members for shopping, cultural, musical or sports events etc., would not
qualify as incidental.

5.21. Work without a work permit R186({t)—Emergency service providers
The intent of R186(1) is to facilitate the admission of persons who come to Canada for the
purpose of rendering services in times of emergency. These services should be aimed at
preserving life and property. The emergency may be the result of natural disasters such as floods,
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tornadoes, earthquakes, and fires. It may also be the result of industrial or commercial accidents
threatening the environment or it may simply be a medical emergency where admission should be
facilitated to preserve life regardless of whether it involves one or more persons.

Agreements, such as the Agreement between the Government of Canada and the Government of
the United States on Co-operation in Comprehensive Civil Emergency Flanning and Management
(1988), and the /nsurance Bureau of Canada’s Claims Emergency Response Plan (1982) are
aimed at faciiltating the admission of persons rendering emergency services to either country.
Among such persons there may be doctors or medical teams, as well as appraisers and
insurance adjusters,

The Insurance Bureau of Canada has developed an emeargency response plan to bring in U.S.
insurance adjusters/appraisers to assist in the rapid handling of insurance claims in major
emergencies. In the event of large-scale disasters, such a response is critical in augmenting
existing Canadian services in order to ensure swift economic recovery and stability.

There may also be times when people seek entry under an agreement with Public Safety Canada.
All persons responding to such emergency situations may be authorized to enter Canada as
visitors regardless of whether there is an agreement in existence or not.

5.22. Waork without a work permit R186(u)—Implied status

R186(u) allows for persans to continue working under the conditions of an expired work permit, as
long as they applied for a new work permit before the original work permit expired and have
remained in Canada. Once the decision has been made, the client will either have to leave
Canada or will continue as a worker who holds a valid work permit.

See also OP 11, section 24.

5.23. Application for a work permit on entry R198

Persons who may apply at a POE {provided |Persons who must apply outside Canada
they are not identified in the 2™ column)

o All nationals or permanent residents of the
U.S., and residents of Greenland and St
Pierre and Miquelon (contiguous territories); |*

All perscns who require a TRV,

All persons who require a medical
examination — whether TRV required or

s Persons whose work does not require an visa-exempt — unless valid medical
LMO examination results are available at the time
of entry;

s Persons whose work requires an LMO, as
long as it has been issued hefore the worker internationat youth exchange program
seeks {o enter, ' participants other than U.S. citizens or

permanent residents, uniess approved by

the responsible visa office (that administers
the DFAIT-granted quota) abroad

{exemption code C21). (See Section 5.34.);

s Seasonal agricultural workers;

s Live-in caregivers.

Persons who hold a valid work permit, who wish to change their conditions or renew their work
permit should apply inland, pursuant to R199. However, urgent situations do arise where clients
need to change employers, or quickly renew a work permit which will soon expire. If a person
seeking entry into Canada meets the requirements of R198 and R200, their wark permit
application shall be processed at the POE.
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Persons whose work permits expire while they are out of the country must be facilitated at the
POE if they are eligible to apply there pursuant to R138. They must provide the officer at a POE
with sufficient documentation to satisfy the officer that the client meets the requirements for the
category in which they are applying. '

5.24, m“Xﬁia_imi‘égi'igd’ﬁ for a work permit after entry R199

Persons who may apply from within Canada
e Holders of work or study permits and their family members;

s Persons currently working in Canada under the autharity of R186, not requiring a waork permit
who are applying for secondary employment in Canada as long as they are not business
visitors;

o Holders of temparary resident permits (TRPs) valid for a minimum of six months and their
family members;

s Refugee claimants and persons subject to an unenforceable removal order;

s In-Canada permanent resident applicants and their family members who are members of the
- following classes, determined eligible for PR status: live-in-caregiver, spouse or common-taw
partner, protected persons, H&C; :

o Persons whose work permits were authorized by a mission abroad, where the permit was not
issued at a POE;

o Mexican citizens who have been admitted to Canada as temporary residents may apply for a
work permit under any NAFTA category. U.S. citizens admitted as temporary residents may
apply in Canada under the Professional or intra-company transferee NAFTA categories only.
These provisions are in accordance with reciprocal arrangements;

o Foreign hationals who have the written permission of DFAIT to wark at a foreign mission
{embassy, consulate or high commission) in Canada,

5.25. Work permits requiring a Labour Market Opinion (LMO) R203

R203 provides the authority for officers to Issue work permits on the basis of an LMO from
HRSDC. This Regulation provides broad authority for HRSDC to weigh several factors in
assessing the impact on the Canadian labour market. Traditional factors such as wages and
working conditions and the availability of Canadians or permanent residents o do the work in
question, as well as whether skills and knowledge transfer would result from confirming the
foreign worker and whether the work is likely to create other jobs for the benefit of Canadians or

permanent residents.

Also important is the fact that HRSDC can provide an LMO regarding whether the issuance of a
work permit to a foreign national will have either a neutral or positive effect. In certain situations,
this allows the HRSDC officer to confirm unpaid employment.

f-or details on the HRSDC LMO process see
hitp://www. hrsde.ge.calenfworkplaceskills/foreign_workers/indsx.shiml.

Through this Web site officers can also see details of specific instructions for film and
entertainment, academics, agriculfurat workers Including the Seasonal Agricultural Workers
Program (SAWP), the Low-Skill Pilot, the Live-In Caregiver Program {LCP), provincial
occupations under pressure lists,and oil sands consfruction workers in Alberta,
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Officers should also be aware that there are several sector councils in key sectors of the
ecanomy, including automotive, aviation; biotechnoiogy, child care, environment, mining,.
petroleum, policing, and steel which HRSDC supports under the Sector Councit Program.
Information is available at

http:/Awww. hrsde.gc.calengiworkplaceskills/sector councilsfindex.shiml.

Pilot Project for Hiring Foreign Workers in Occupations that Requlre Lower Levels of
Formal Training

{Includes updates from OB 113)

In Jufy 2002, Human Resources and Skills Development Canada (HRSDC), supported by
Citizenship and Immigration Canada (CIC), established the Pilof Project for Hiring Foreign
Workers In Occupations that Require Lower Levels of Formal Training (previously called the Low
skilled pilot or LSP). The pracess introduced by the pilot project allows employers to obtain an
LMO for job offers at skill levels C and D listed in the National Occupational Classification (NOC).

For more info, , see the HRSDC website:

httg:/fwww.hrsdc.gc.ca/enfworkg!aceskil!slfcfeign workers/lowskill.shiml.

Basic HRSDC requirements for the LSP

HRSDC requires that all applications within the LSP have a contract, signed by both the employer

and the employee, which outlines the employer's obligation towards the foreign worker. These

obligations are the same for all LSP applications and include: wages, working conditions,
roundtrip transportation costs, medical coverage, assistance in finding suitable accommodations,
and payment of all costs refated to hiring the TFW,

Pilot highlights:

. Empioyers can apply for an LMO for jobs at skill levels C & D listed in the (NOC), for a-
maximum duration of up te 24 manths.

s Job qualifications include a high school diploma at most, or maximum of 2 ysars of job-
specific training.

o Initially, after 24 months of employment in the LSP, temporary foreign workers were to return
ta their country of permanent residence for at least 4 months before applying for ancther work
permit under the Low Skill Pilot (i.e. 24 months in, 4 months out). The requirement o return

- home has since been rescinded. '

« Employers pay return air-fare, ensure that affordabie and suitable accommodation is
available, provide temporary medical insurance coverage for the duration of the employment,
register workers with provincial workplace safety insurance plans, sign an employer-employee
contract and demonstrate continued efforts to recruit and train Canadian workers.

Assessment of LSP work permit appiicatlons
» ~ Assessment of an applicant's ability to do the job may be part of the WP assessment as

there is less education to prove ability.
s WP assessment includes but is not limited to: IRPR 179, IRPR 200, bona fides and dual

intent (see OP. 11, section 5.4).
« When assessing applications in the LSP, officers should continue to exercise their

judgement in making well-infarmed decisions.

LSP - Language Requirements (see section 8.3}
Applications from sgouses/d_egendent children
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Applicants may wish to have their spouses and dependent children accompany them to Canada..
in these cases, the officer should consider the applications as a single unit, rather than assessing
each separate from the others.,

The applicant’s spouse is not eligible for an open work permit and requires an LMO if applying for

. awork permit. Also, as temporary residents, any children may be required to pay international
student rates to attend school. These costs, as well as the cost of travel to Canada, health
coverage and family accommodations, may have to be borne by the applicant since the empioyer,
under the LSP, is obliged to provide these only for the applicant. The onus is on the applicant to
demonstrate to the officer that they are capable of meeting these expenses.

Processing considerations _
Although the LSP provides lower-skiilled workers an opportunity to work temporarily in Canada, it

does not afford them any priority in the processing queue, Applications within the LSP should bs
processed in the same queue as other WP applications and be completed on a *first come, first
served” hasis.

Ceding ,
Officers are to enter “LSP" as a Special Program code in FOSS or CAIPS on initial work permits

and extensjons. This will assist immigration officers in Canada when reviewing applications for
work permit extensions. It is afso important for statistical and policy development purposes.

Exclusions
The Low-Skill Pilot does not apply to the Live-In Caregiver Program (LCP) —see OP14 and IP4 -

or the Seasonal Agricultural Warker Program (SAWP),

Additional Reporting

Information collected at the missions on the LSP movement should be forwarded to International
Region, to gic-naf-operational-rim-tfw@cic.ge.ca and the appropriate geographic desk, so that an
accurate picture of the overall low-skilled movement can be drawn and appropriate adjustments
made.

Information technology workers
Updates from OB 225A included

in response to the need of employers to fill critical shortages in the software industry, CIC
collaborated with HRSDC, Industry Canada and the Software Human Resource Council (SHRC)
on the development of a pilot project to streamline the entry of workers whose skills are in high
demand in the software industry and whose entry into the Canadian labour market wouid have no
negative impact on Canadian job seekers and workers.

NOTE: This facilitated process for IT workers is currently in place in Quebec and British Columbia
only. Empioyers wishing to hire IT workers in other provinces or territories, are required to apply
for a Service Canada LMO

. To qualify, applicants must be offered a job in one of seven skilled occupations. For inforrmation
on the job descriptions, see http:/Mww.cic.gc.calenglishiwork/itw-jobs.asp.

a Applicants should hold Bachelor's degree, or a post-secondary diploma/certiiicate of two
years or maore with a computing element.

. Per Diem payment, in addition to the salary offered, is acceptable when considering salary
ranges for each of the seven job descriptions.
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Duration of work permits and extensions issued under the facilitated process

A 12-month maximum duration is in effect for these occupations in provinces still supporting the
facilitated process.

Spouées
Spouses or common-law partners of these information technology workers may be eligible for an
open work permit under exemption C41 (see FW1, 5.38)

For additional information, see the following link: ,
f_lttp:/fwww.hrsdc.qc.cafenqlwarkplaceskillsfforeiqn workersicommunications/iTendNotice.shiml

Cooperation between HRSDC/SC and CIC and Canada Border Services Agency (CBSA)
The temporary fareign worker program is unigue in that its delivery relies on the close cooperation
of three different departments. Officers are encouraged to contact HRSDC in cases where more
detail regarding the job offer would assist the decision, and likewise are encouraged to respond to
HRSDC queries in a timely manner.

When an officer recelves a work permit application without an LMO, in some cases it may be
helpful to consuit directly with HRSDC before advising the applicant to have their employer submit
an application to them. In all cases where the appiicant is advised to have their employer seek an
LMO, they should be given a letter, which the emplayer can submit along with their application to
HRSDC. The referral letter should have the contact information of the immigration or visa officer,

so that HRSDC can follow up, if needed.

There may be many sltuations where communication {separate from, or in addition to, issuance of
an LMO) between HRSDC and CIC/CBSA can facilitate the decision-making process and improve
client service. Some common situations where communication is recommended are listed below:

o Officers intend to recommend to the worker that their employer seek an LMO in cases where
the work does not meet traditional criteria (i.e., where the work is unpaid, or there are other
economic cansiderations besides the labour market). A discussion of whether it is better to
confirm or apply C10 (see Section 5.29) may be useful in cases where facilitation is
warranted.

s The officer would like some advice on the local labour market to assist themrin making a
decision on a self-employed temporary foreign worker. (See Section 5.30, C11.)

« The officer is considering applying C10 or C50 (see Section 5.39) for work which wiil provide
a sacial or cultural benefit, or which may be charitable, and local labour market information
will assist them in making a decision.

' HRSDC officers may in turn contact CIC (the relevant visa office, POE or inland office) if they
believe an LMO exemption would apply, and wish to verlify this before sending the employer (and
the foreign warker) directly to CIC.

A record of communioations with HRSDC should be noted in the client's electronic file.

For information on how to determine work permit expiry dates relative to the dates found on an
L MO, see Secticn 6.

Officers should process work permit applications in accordance with the reguiar requirements for
temporary foreign workers. {See procedures in section 8 below.)
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5.26. Work permits exempt from an LMO (E}é‘ﬁ{ption codes)

Updates from OB 145 (now expired) included.

R204 to R208 provide the regulatory authority to issue a work permit to a worker who does not
require an LMO. The LMO Exemption Codes are listad in the following table.

LMO Exemption Codes

Regulation L MO Exemption Code [X-ref to 1978
Regulations Code

R204 International-agréements: ;=
a) Canada-Internationa! )
Non-Trade 711 n/a

_Trader (FTA) 721 B21
Investor (FTA) T22 B22
Professional/Technician (FTA) 123 B23
intra-campany transferee (FTA) 724 B24
GATS Professional T33 B25

b) Provincial-International . 712 , n/a
¢) Canada-ProvincialiTerritori

R2

a) Significant benefit C10 E19
1) Entrepreneurs iC11 " [ED1, EO3, EO5
if) Intra-company transferees (including C12 E15, B26
GATS) :
lify Emergency repairs C13 AQ9
b} Reciprocal employment C20 E99
i} Youth Exchange Programs C21 E35
ii) Exchange Profassors, Visiting Lecturers  [C22 E40
c) Designated by Minister D10
1) Research, educational or training programs|C30 D20, D30, D35
ity Competitiveness and public policy -
A. Spouses of skilled workers C41 E14
B. Spouses of students - C42 E07
C. Post-grad empioyment C43 EC8
D, Post-doctaral feliows and award C44 E45
recipients ‘
E. Off-campus employment (Pilot) C25 : n/a
id) Charitable or religiou C50 E20, E25
a) Refugee claimants 561 A2
h) Persons under an unenforceahle removal [562 AD1, AQ4, AD5, A0S,
arder All, A
R207 (PR} Applicaiits in Canada
a) Live-in-caregiver class A70 ADT
b) Spouse or common-law partner class A70 A0
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¢) Protected persons under AS5(2) A70 A3

d) Section A25 exemption ‘ A70 AQ1 _

e) Family members of the above - ‘ A70 (same code as principal
; applicant)

a) Destitute students H81 C05

h) Holders of a TR Permit valid for mmimum H82 01, FO2, FO3, E02

of six months

5.27, Agreements — R204

Updates from OB 145 (now expired) included. .
Summary work permits are generally requ:red but exempt from an LMO., (See section 5.26.)

Canada concludes agreements that involve the movement of foreign personnel to Canada.
Admission of foreign workers under these agreements benefits the Canadian economy and
serves to meet other objectives aimed at foreign policy, cuiture, trade and commerce. Officers
should ensure that the terms of the agreements are respected and that only those types of
workers stipulated in the agreements gain access to Canada. Persons who are entering just for
meetings pursuant to these agreements may be authorized to enter Canada as business visitors.

Agreements not listed in the table below

Instances will occur where workers will be coming forward pursuant to a valid agreement that may
not be on the list. In such cases, admission should be facilitated if workers can satisfy the officer
that there is an agresment that covers their admission. Not included under these agreements are
diplomatic agreements with United Nations Organizations, such as the International Civil Aviation
Organization (ICAQ). Persons entering under diplomatic agreements may be facilitated under

-R186(b). (See Appendix C.)
International Free Trade Agreements — R204(a)

Persons authorized to enter Canada under the North American Free Trade Agreement (NAFTA)
or other FTAs parallel to the NAFTA, are authorized to enter under exemption cades T21 for
Traders, T22 for investors, T23 for Professionals and T24 for intra-company transferees.

Persons authorized to enter under the General Agreement on Trade in Services (GATS) are
authorized to enter under exemption codes T33 for Professionals. GATS intra-company
transfaress are authorized to enter under the general provision R205, C12..

Canada-International Non-Trade Agreements — R204(a) — T11

lAgreement Description

Airline Personnel  [Numerous bilateral air transport agreements exist between Canada and
other countries. A separate arrangement is in place dealing with EI Al
Airlines security guards on aircraft and at the airport. Procedures in this
respect are discussed in Section 13.1, Airline Personnel.

Ajrline This organization, located in Montreal, has a mandate of developing the
Telecommunication [fields of transmission and processing all categories of information necessary
& Information for airline operation and to study any refated problems to promote air

Services (SITA) transportation safety and dispatch reliability in all countries. They cooperate
with IATA, ICAO and other governmental and non-governmental bodies in
these fields. Given the benefits of having the North American and Caribbean
headquarters of SITA in Canada, CIC has underiaken to facifitate such
foreign workers as SITA deems necessary to engage. ‘
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iArtists Residencies [Canada has entered into an agreement with the U.S. and Mexico for an
Programme axchange of artists. Selected by an international jury, a maximum of ten
hetween artists from the United States and ten artists from Mexico will come to
Canada/US/ Mexico[Canada annually as guests of Canadian instituticns for up to two months.
Applicants will be in possession of a letter from the National Endowment for
the Arts ar from the DFAIT. If clarification is required, officers should contact
the Arts and Letters Division, DFAIT, at (613)992-57285.

Canada-Bermuda [Temporary employment in Canada under the terms set out in the

MOU, Professional [Memarandum of Understanding between Canada and Bermuda. Procedures
[Trainees are as follows.

People seeking to engage in employment in Canada pursuant to this MOU
must:

3 possess Bermuda status and normally reside in that country;

s be graduates of a professional course of a recognized Canadian
university or other appropriate Canadian post-secondary institution;

s have completed their academic training, but not yet have taken up their
profession in Bermuda; and

» be selected by a designate of the Bermudian Government to engage in
employment meeting the folfowing requirements:

« the functions and duties of the position must provide practical
sxperience solely in the profession in which that worker has
recently completed academic training and in which that worker
will engage upon returning to Bermuda;

o the worker must not engage in employment in Canada fora’
petiod in excess of two years unless otherwise mutually agreed
upon by Canadian parties concerned on a case by case bhasis.

Documentation required:
» awritten employment offer;

o evidence from the appropriate provincial or Canadian professional
licensing or reguiatory body indicating that it has no objection to the
applicant exercising their profession in Canada;

‘lo & statement that the applicant will return to Bermuda to pursue their
profession upan completion of the term of employment,

Canada-U.S. U.S. IRS smployees

Understanding of

IArrangement (See section 13.7 of this manual for more information)

Churchill Research Agreement between Canada and the U.S. on the joint use, operation and
Range maintenance of the Churchill Research Range.

Cooperative The pragram is conducted by the Canadian Wildlife Service and the United

Waterfowl Survey &iStates Fish and Wildlife Service, Program participants inelude biologists,
Banding Program  [research personnel and airline pilots who generally come as teams of two or
more fo participate in ecological surveys, often in isolated areas.

Public Safety Emergency service providers are facilitated under R186(1), {see Section
Canada 5.21). However, from time to time, there are agreements in place with Public
Safety Canada ior foreign workers to come to Canada for the purpose of

“
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incidents which are not of an emergency nature. The perscn will be in
possession of a letter referring to an agreement. if clarification is required,
officers should contact the office of Public Safety Canada in Ottawa at (613)
991-7077.

Film Co- ProductionlAll temporary workers entering Canada to take employment under the terms
of a film co-production agreement between Canada and any foreign country.
(See Appendix A.)

Fulbright Program  [Foundation for Educational Exchange between Canada and the United
between Canada  (States of America; this organization facilitates academic (both work and

and the U.S, study) exchanges for participants, Work permits are fee exempt [R299(2)(h)].
See OP12, section 6.6 for more information

International Air  [Headquartered in Montreal, IATA [s an association of over 220 of the world’s
iTransport airlines. The Government of Canada completed a Memorandum of
iAssociation (IATA) |Understanding regarding IATA operations in Canada in 1987. Included in the
MOU s a commitment to facilitate issuance of work permits made to officers,
employees or specialists contracted to IATA.

International Pacific|Sea and port samplers employed to conduct research at various ports in
Halibut Commission|British Columbia during the halibut seasen, Their entry is pursuant to the
Pacific Halibut Fishery Regulations, a Canada/U.S. Agreement,

Jamaica: Seasonal {Canada has a Memorandum of Understanding with the Jamaican

Agricultural Government concerning the Commonwealth Caribbean Seasonal
Program, Liaison  |[Agricultural Workers Program (signed in 1994). The agricuitural workers
Officers themselves must have LMOs, however, there is provision in the Operational

Guidelines of the agreement for the Jamaican government to appoint one or
more agents to Canada to ensure the smooth functioning of the pregram. -

| iaison Officers appointed to work at the Jamaican Liaison Service office in
Toronto would qualify under this exemption,

Malaysia, Malaysia recognizes the professional standards of the Canadian Institute of
Professional Chartered Accountants and wishes to ensure that Malaysian students
Accounting acquire the educational and technical knowledge to meet these standards by
Trainees articling upon graduating from Canadian institutions of higher learning in the

field of business programs related to accounting.

Through & Memorandum of Understanding, the Government of Canada has
agreed that Malaysian nationals who have completed the appropriate
lacademic professional training in Canada from a recognized Canadian
university or post-secondary institution may take employment for the purpose
lof gaining practical experience before assuming their profession as
chartered accountants in Malaysia.

To engage in employment pursuant to the Memorandum of Understanding,
the warker must:

s be a Malaysian national and normally reside in Malaysia;
s be a graduate of a professional course of a recognized Canadian

university or other appropriate Canadian post-secondary institution m the
field of business programs related to accounting;

s have completed their academic fraining, but not yet taken up their
profession in Malaysia; and

s be certified by & designate of the Malaysian Government to engage in
employment meeting the requirements of employment as outlined below.
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o be considered eligible, the employment must:

o provide practical experience solely in the profession of chartered
accountant, a profession in which the worker will engage upon returning
fo Malaysia;

* Dbe pursuant to the MOU only for the period necessary to be received as
a chartered accountant, which shall not exceed three years unless
otherwise mutually agreed upon by the parties concerned (to be
assessed on a case hy case basis).

Listed below are the decuments that applicants must submit:

« 2 written employment offer which can be obtained through the efforts of
the worker or with the assistance of the Government of Malaysia;

« evidence that the appropriate provincial or Canadian professional
ficensing or regulatory bedy governing chartered accountants has no
objection to the worker articling in Canada;

s a statement from the applicant that they intend to return to Malaysia to
pursue their profession upon completion of employment;

o g statement from (a representative of) the Malaysian Government
certifying participation in the program.

[The documentation required to obtain a work permit is presented to the visa
- loffice unless the worker is already in Canada and is able to obtain a work
permit in Canada,

Nox‘tft} A(t)iantiq ti Note: Persons entering Canada to take employment at facilities located at
Thzea y Jreanizalioh - goley | ake, Nova Scotia or Carp, Ontario. Their stay in Canada may be
(NATO) for many years and consaquently long-term work permits may be issued

pursuant to R204 (see Appendix F), -

Note: NATO nations are covered by the Status of Forces Agreement
{taken from the Visiting Forces Act). Military personnel coming to
Canada under NATQ, including the civilian componant, are exempt from
a work permit pursuant to R186(d).

North Pacific This is an intergovernmental scientific body whose members encompass
Marine Science Canada, U.S.A, Japan, China, the Russian Federation and the Republic of
Organization Korea. The organization promotes and co-ordinates marine scientific
(PICES) research, and as such, brings in scientists under Intern or Visiting Scientist

programs. The Secretariat of PICES is housed at the Institute of Ocean
Sciences of Fisheries and Oceans, in Sidney, British Colombia.
Organization for  [The Organization for Economic Co-operation and Development (OECD).

Ecenomic Co- Exchanges are arranged in Canada through the Public Service Commission,
operation & * IIndividuals are provided with copies of the International Assignment
Development Agreement as it relates to their assignments and should be in possession of
(OECD) their agreement when seeking entry. A work permit may be jssued for the

length of time specified in the agreement. Alternatively, if the individual
qualifles under R186(e), they may be authorized to enter Canada as a
visitor,

Pacific Salmen The PSC is an international scientific body created to implement the Pacific
Commission (PSC) |Salmon Treaty, signed in 1985 between the governments of Canada and the
United States. As with the Halibut Commission, samplers and scientists
should be allowed an LMO-exempt entry.

Roosevelt Persons entering Canada from the United States to take employment under
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the terms of the Agreement between the Government of Canada and the
Government of the United States relating to the establishment of the
Roosevelt Campobello International Park.

Supparting documentation: an offer of employment from the Park’s
Commission. Fee exempt.

In 1971, Canada and Germany entered an agreement to facilitate and

Campabella
international Park

Scientific and

Technical encourage sclentific and technological cooperation and exchanges of
Cooperation information and personnel between the agencies, crganizations and
Agreement lentarprises in the public and private sectors of the two countries. Fields of

between Canada |cooperation may vary from year to year.
and Germany

Telefilm

Telefilm administers coproduction agreements an the Canadian
government's behalf. The official coproduction agreements enable Canadian
praducers and their foreign counterparts to pool their creative, artistic,
technical and financlal resources to co-produce films and television
programs that enjoy the status of national productions in each of the
countries concerned.

See Appendix A — Fiim co-producers — for mare information
See section 13.7 of this manual for more information.,

.S, Government
Personnel

Canada-International Free Trade Agreements — R204(a)

Noirth American See Appendix G
Free Trade 721, T22, T23, T24
Agreement

(NAFTA)

Canada-Chile FTA
Canada-Peru FTA

See Appendix B
T21, T22, 723,724

General Agreement
on Trade in
Services (GATS)

See Appendix D’
T33 (and C12 under general pravisions as per R186(a) and R205(a)) .

" Provincial-International Agreements — R204({b) -T12
There are currently no agreements that influence the issuance of work permits.

Canada-Provincial
14th, 2009)

Agreements - R204(c) — T13 (Note: T10 Is no longer used as of August

http:/imww.cic.ge.calenglish/department/faws-policy/agreements/index.asp

Includes updates from OB 145,

1. Temporary Foreign Worker Provinclally Selected (TFW-PS)

Under the terms of Temporary Foreign Warker Annexes that have been negotiated with certain

provincesfterritories,

provinces have the authority to have the requirement for a labour market

opinion waived for work permit applicants named in & written request from the province or
territory. This authority is based on section 204(c) of the IRPR. Provisions respecting this
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authority might vary slightly from province to province and for greater cerfainty the wording in the
appropriate annex should be referred to.

To date, Ontario and Alberta have such agreements in effect, they can be seen at the following
links:

Canada-Ontario Immigration Agreement - TFW Annex 2008 -

hitp:/fwww. cic.gc.ca/english/department/laws-policy/agreements/ontariofindex-ont.asp

Agreement for Canada-Alberta Cooperation on Immigration -

hitp: /. cic.ge.calenglish/department/iaws-policy/agreements/alberta/index-alberta.asp

Role of the provinges _

In exercising its R204(c) authority, a province will provide the visa office with a letter containing
the necessary details such as the name(s) and birth date(s) of the individual(s) selected for the
specific job, information about the employer and place of work, the duration of the job, and how it
fits in with the employer's broader operations. A copy of this letter will be attached to each TFW's
application and upon receipt — whether at a visa office or, for visa-exempt workers, at a port of
entry (POE) — the application shall be assessed for each individual as per usual procedures.
TEW-PS applicants do not require a nomination certificate.

Work Permit tnstructions
TFW-PS appiications shall be processed like other TFW work permit applications, on a first come
first serve basis.

REMARKS: TFW-PS should be entered in the “Remarks” field to facilitate dnﬁerentrahng between
this and the PNP provincial selection type.

EXTENSIONS: Maximum two-year extensions {or duration stated in the letter) may be issued
provided the province has supplied the TFW with another letter affirming that the worker still
meets the criteria for recommendation. Although no maximum number of extensions was
specified in the Agreements, a general guideline of three 2-year extensions for each TFW-PS can
he used.

2. Temporary Foreign Worker Nominated by a Province {TFW-PNP)

It has been agreed with the pravinces that have enterad into provincial nomines agreements that

- a person who has been nominated by a province for permanent residence and has a job offer
from an employer based in that province may be issued a work permit without requiring an LMO.
In order for this provision to be applied, the application for the work permit must include a letter
from the provincial government that confirms:

» that the foreign national has been nominated for permanent residence by the province; and
o that the nominated individual is urgently required by the provincial-based employer who has
made the foreign national a job offer.

The duration of the work permit shouid be equivalent to the duration of the job offer.

“TEW-PNP” should be entered in the "Remarks” field to facilitate differentiating between the PNP
and the TFW-PS provincial selection types.

Note: If there are any obvious potential medical or security concerns, these shouid be dealt with
hafore any work permit is issued.
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Note: It is not necessary that the application for permanent residence of the foreign naticnal has
been received by CIC for the work permit to bs issued. The letter from the province is
sufficient to trigger this LMO exemption.

For provinces without nominee agreements (NWT and Nunavut) the legislative authority for the
exemption is R205(a).

Provincial Programs and Pilots related to TFW Annexes — R204(a) ~ T13

Ontario Pilot Praject for Working Age Dependent Children of Workers Destined to
Ontario — OB 123 — July 1st, 2009 to July 30, 2012*,
Special Program Code — *WDP’

Ontario Pilot Project for foreign spouses and dependent children of high-skilled
Canadians or Permanent Res:dents returning to work in Ontario — OB 229 —
September 15", 2010 to March 15" 2012,

Speclal Program Code —~ ‘RC®

Alberta Pilot Project for Working Age Dependent Children of Workers Destined to
Alberta — OB 122 - July 1st, 2009 to July 30, 2012*.
Special Program Code — ‘"WDP'

Alberta Pilot Project for Spouses and Common-Law Partners of Lbng-HauE
[Truck Drivers — OB 146 — August 17th, 2009 to July 30th, 2012*,
Special Program Code — ‘LTD’

*These dates refer only to the period in which qualifying work permits must be received, not to the
duration of the work permits. The terms of the pilot will apply only to qualifying foreign nationals as
described in the Operational Bulletins, All relevant work permlts must be coded with exemption
code T3 and with the appropriate Special Program code in order to support an effective
evaluation of the pilot.

5.28.

Canadian Interests: Significant benefit—Overview R205(a)

Guidelines for general admission under this category are provided in Section 5.29 {exemption
code C10). Guideiines are also provided for the admission of three other categories of worker,
which are considered to be beneficial and not requiring of an LMO. These are Entrepreneurs
(C11), intra-company transferees (C12), and persons providing emergency repairs (C13).

For more information, see:

« section 5.28, Canadian interests: Significant benefit—General guidelines R205(a), C10

s section 5.30, Canadian interests: Significant beneﬁt—Entrepreneurs/self-émp[oyed
candidates seeking to operate a business R205(a), C11

s section 5.31, Canadian interests: Signiﬁcant' benefit—intra-company transferees R205(a),
c12

= section 5.32, Canadian Interests: Significant benefit—Emergency repair personnel R205(a),
c13 - '
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Canadian interests: Significant benefit—General guidelines R205(a), C10

In considering LMO sxemptions before issuing a work permit, officers should keep in mind the
general principle: Authorizing a foreign national to work in Canada has an impact on the Canadian
labour market and economy. And, generally speaking, officers should be reluctant to issue a work
permit without the assurance from HRSDC that the impact on Canada’s labour market is likely to
be neutral or positive. Most exemptions from the need for a positive HRSDC labour market
opinion are very specific and clearly defined such as the policy for spouses of some foreign
workers and students, or the Regulations regarding issuance of work permits for refugee |
claimants, or regarding international agreements,

However, circumstances sometimes present officers with situations where an LMO is not

-@vailable, and a specific exemption is not applicable, but the balance of practical considerations

argues for the issuance of a work permit in a time frame shorter than would be necessary to
obtain the HRSDC apinion. R205(a) is intended to provide an officer with the flexibility to respond
in these situations. It is imperative that this authority not be used for the sake of convenience, nor
in any other manner that would undermine or try to circumvent the importance of the LMO in the
work permit process. it is rather intended to address those situations where the sacial, cultural or
economic benefits to Canada of issuing the work permit are so clear and compelling that the
importance of the LMO can be overcome.

Officers should look at the social/cultural benefit of authorizing entry to Canada for persons of
international renown, examining whether a person's presence in Canada is crucial to a high-
profife event, and whether circumstances have created urgency ta the person's entry.

For requests for work permits based on significant economic benefit, where entry into the labour
market is concerned, all practical efforts fo obtain HRSDG's opinion should be made before C10
is applied. Foreign nationals submitting an application for consideration under C10 should provide
documentation supparting their clalm of providing an important or notable contribution to the
Canadian economy. .

Assessing slgnificant social or culfura! benefit

The foreign national’s proposed benefit must be significant, meaning it must be important or
notable. Officers should rely heavily on the testimony of credible, trustworthy, and distinguished
experts in the foreign national’s field and any objective evidence. The foreign national's past
record is & good indicator of their level of achievernant. Thus, the foreign national's past track
record in their field should be strong and distinguished. 1t would be helpful to show that the foreign
national can immediately be recognized as a leader in their field.

Obfective measures for “significant social or cultural benefit”

o an official academic record showing that the foreign national has a degree, diploma,
certificate, or similar award from a college, university, school, or other institution of learning
relating to the area of their ability;

o evidence from current or former employers showing that the foreign national has significant

full time experience in the occupation for which he or she Is sought; significant in this context

can be taken to mean ten or more years experience;

has been the recipient of national or international awards or patent;

evidence of membership in organizations requiring excellence of its members;

having been the judge of the work of others;

evidence of recognition for achievements and significant contributions to the field by peers,

governmental organizations, or professional or business associations;

evidence of scientific or scholarly contributions to the fieid by the foreign national;

s publications authored by the foreign national in academic or industry publications:

e & o o
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o leading role of the foreign national in an organization with a distinguished reputation.

As before, a defensible rationale for the use of R205(a), C10 should be entered in the CAIPS
notes or on the FOSS remarks screen. This is.important both for assisting the Case Processing -
Centre - Vegreville (CPC-V) in dealing with requests for renewals, and for audit purposes.

Canadian interests: Significant benefit—Entrepreneurs/self-employed candidates seeking
to operate a business R205(a), C11

Applicants who have, or may have, a dual intent (see OP11, section 5.4) 1o seek status as a
worker and then eventually as a permanent resident, must satisfy the officer that they have the
ability and willingness to leave Canada at the end of the temporary period authorized under R183.

Permanent resident applicants

If a permanent resident applicant has met the definition of “entrepreneut” or “self-employed” (R87
to R101) and has been selected, they may be issued a work permit if there are compelling and
urgent reasons to authorize the entry of the person before processing is complete, They must
demonstrate that their admission to Canada to begin establishing or operating their business
would generate significant economic, sacial or cultural benefits or opportunities for Canadian
citizens or permanent residents pursuant to R205(a). It is expected that it would be arare
applicant who could satisfy an officer that their entry into Canada would provide a significant
benefit befors their eligibility for permanent residence has been assessed. It should be noted that
any ‘early admission’ entrepreneurs must also satisfy the officer that they meet the requirements
of A22(2), that they ‘will leave Canada by the end of the period authorized for their stay’, if their
permanent residence application is ultimately refused. A work permit should not be granted to
remedy concerns relating to processing times, particularly if serious questions such as source of

. funds remain outstanding.

Temporary resident applicants

For applicants who do not intend to reside permanently in Canada, R205(a) may be difficult to
satisfy if the profits and economic spin-offs generated by the enterprise do not remain in the
Canadian ecanomy, However, there will be situations where the business or the intended period
of work is genuinely temporary, i.e., the applicant intends to leave Canada after starting a
business, and either close the business (it being seasonal), or hire a Canadian to operate it.
Significant benefit must still be demonstrated. However, benefit to a self-employed worker's
Canadian clients may also be considered in this case, particularly if the worker is providing a
unigue service. If the applicant intends to start or buy a business where their own temporary
status may be indefinite (i.e., permanent), officers should encourage the persen to apply for
permanent residence. There may aiso be self-employed workers who can demonstrats significant
social or cultural benefits whao intend to work in Canada for only a temporary period.

Note: Special considerations apply when the application for a work permit comes from a foreign
national who is being considered by a provincial government for nomination as a permanent
resident. Provinces sometimes identify foreign nationals as potential provincial nominees,
hased on their intention o undertake business activities in their province, and request they be
issued a work permit to undertake entrepreneurial activity prior to the actual nomination of

" the foreign national. This Is because they wish to see the potential nominee initiate their
business plan as a demonstration of genuineness of intention, before actually nominating the

person.
Note: Special consideration is also applicable to entrepreneurs and seif-employed individuals

destined to Quebec, where a Certificate of Selection for Quebec (CSQ) has been issued, but
the foreign national is not yet a permanent resident. While Quebec does not have a Provincial
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Nominee Program, special consideration is applicable on the basis of the Canada-Quebec
Accord. . -

Provincial Nominees
See section 5.27 - R204(c)

Work Permit Duration

The initial work permit can be issued for a maximum of two years, and subsequently extensions
are possible only if a proof of selection by a province is provided. It is expected that the province
will decide during this two-year period whether or not to nominate the person (see Section 5.27).

Note: It is not necessary that the application for permanent residence of the foreign
national be received by CIC for the work permit to be issued. The letter from the province
is sufficient to trigger this LMO exemption.

Long—térm self-employed applicants

Persons who have repeatedly been issued work permits over several years in the self-employed
category should, in addition to satisfying the indicators of general economic stimulus, be able to
provide evidence of the following:

1. registration of their business as a legal entity in Canada;

2. demonstration that the profits of the business remain predominantly in Canada or
proof that other significant benefits have accrued fo Canada;

proof that all appropriate federal, provincial and local tax returns have been filed.

4, proof that they meet the temporary requirement of A22(2) — will leave Canada at the
end of the period authorized for their stay.

Factors In considering ‘significant benefit’

In cases whera significant benefit is being argued, officers may wish to consult organizations in
Canada who can provide an opinion. For example, if an applicant wishes to be self-employed in
the tourism industry, officers should contact the provincial tourism authority to determine whether
the activity would be beneficial or actually impinge on Canadian service providers. Other sources
of information and advice include local Canadian Chambers of Commerce, and HRSDC (whao,
while unable to formally confirm self-employment, should have knowledge of the local tabour
market situation). Examples of indicatars of 'significant benefit' include; general economic
stimulus (such as job creation, development in a regional or remote setting or expansion of export
markets for Canadian products and services) and advancement of Canadian industry (such as
technological development, product or service innovation or differentiation, or opportunities for
improving the skills of Canadians).

Sole or partial ownership

Irrespective of permanent residence requirements, ideally, the issuance of work permits for
enfrepreneurs should only be considered when the applicant controls at least 50% of the business
in question. However, thare may be cases where a person owns a slightly smaller stake and wiil
be coming to work in the business. In these cases, a partial owner with an ownership share of
less than 50% would be required to apply for a work permit as an employee (rather than as an
entrepreneur) and thus may require an LMO, An employer-employee relationship must be
established to issue an LMO. A virtual, or having the appearance of an, employer-employee
relationship is not a true reflection of a business operation. See section 5.31 (C) below for the
guidelines for assessing employer/fempioyee refationships. HRSDC cannct offer a formal LMO in
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cases where there is no job offer or wages, but they can provide informal assistance to officers
processing these applications, such as supplying information on known employers who have
applied for an LMO or an Arranged Employment Opinion (AEQ) in the past, which can help verify
whether the business is an existing concern in Canada, whether there are existing employees,
whether there are similar businesses in existencs, etc.
Questions to consider in determining whether R205(a) is met (whatever percentage of the
business in Canada is owned) are similar tq the factors laid out in R203: ‘

» s the work likely to create a viable business that will benefit Canadian workers or provide

econemic stimulus?

« . Does this worker have a particular background or skills that will improve the viability of the
business? -

Just because a person.owns shares in a business does NOT mean that they will meet the
requirements of R205(a). A work permit may only be issued if significant benefit would resuit from
the work of the applicant in Canada. ' ' :

If there are multiple owners, generally only one owner would be eligible for a work permit pursuant
to R205(a), unless exceptional circumstances can be demonstrated. Any further work permit
applicants require an LMO. While CIC does not want to discourage investment in Canada, these
guidelines are intended to prevent transfer of minority shares solely for the purpose of obtaining a

work permit.

5.31. Canadian Interests: Significant benefit-—-intra-compa'hy transferees R205(a), c12

A) General

The intra-company category was created to permit international companies to temporarily transfer
qualified employees to Canada for the purpose of improving management effectiveness,
expanding Canadian exports, and enhancing the competitiveness of Canadian entities in
overseas markets.

The entry of intra-company transferees is guided by the IRPA regulations and the general
provisions of this section, and is supplemented by provisions contained in international trade
agreements for citizens of signatory countries. Harmonization of IRPA and NAFTA intra-company
transferee provisions means that there are now no differences in terms of entry requirements and

work permit durations.

« Qualified intra-company transferees require work permits and are LMO exempt under
R205(a), C12, as they provide significant economic benefit to Canada through the transfer of
their expertise to Canadian businesses. This applies to foreign nationals from any country.

o Regulation 204({a) provides LMO exemption code T24 for qualified intra-company transferees
who are citizens of a country that has signed an international agreement with Canada,
namely NAFTA (and similar FTAs) and the GATS, and supplements the IRPA general

provisions.
General requirements

Intra-company transferees may apply for work permits under the general provision if they:
o are seeking entry to work in a parent, subsidiary, branch, or affiliate of a multi-national

company; :
s will be undertaking employment at a legitimate and continuing establishment of that company

(where 18-24 months can be used as a reasonable minimum guideline);
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o are taking a position in a Executive, Senior Managerial, or Specialized Knowledge capacity;

o have been employed (via payroll or by contract) by the company outside Canada in a similar
full-time position {not accumulated part-time} for one year in the three-year period immediately
preceding the date of application. Extensions may be granted up to the 5 and 7 year
maximums referred to in the tables at the end of this section (5.31) and in the table in section

11.2.
TIP: If the applicant has not had full-time work experience with the foreign company, the

officer should consider other factors before refusing the applicant sofeiy an this basis,
such as:
s Number of years of work experience with the fareign company;

o The similarity of the positions. For example, is the applicant coming to work for a
short period of titme versus coming from a part-time position to a full-time long-
term position?

¢ The extent of the part-time position (i.e., 2 daysiweek versus 4 days/week)

e Does it appear fo be an abuse of the ICT provision?

o are coming to Canada for a termporary period only;
e comply with all immigration requirements for temporary entry.

TIP: Guidelines when assessing Start-Up Companies

Requirements for the Company

e (Generally, the company must securs physical premises to house the
Canadian operation, particularly in the case of Specialized knowledge.
However, at times, in cases of a Senior Manager/Exacutive, it would be

. acceptable that the address of the new start-up has not heen secured yet

—for example, when it is counsel's address until a time that the executive
can purchase or lease a premise.

s Must furnish realistic plans to staff the new operation
Must have the financial ability to commence business in Canada and

compensate employees:

Requirements for the Workers

o  Execufives/managers:
o  company must demonstrate that it will be large enough to support

executive or management function

» Specialized Knowledge:
o  company must demanstrate that it is expected to be do;ng husiness

o  work must be guided and directed by management at the Canadian
operation

Duration of Work Permits
o Initial Work Permit: 1 year
s For renewals, evidence should be provided that:
o the Canadian and foreign companies stilt have a quasiifying
relationship
o the new office has engaged in the continuous provision of goods or
services for the past year
o the new office has been staffed

B} Qualifying relationship between the Canadian and foreign employer
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The Canadian and foreign enterprises must be legal entities that have a parent, subsidiary,
branch or affiliate business relationship. Both the Canadian and foreign companies must be, or
will be doing business.

Doing business means regularly, systematically, and continuously providing goods and/or
services by a parent, branch, subsidiary, or affiliate in Canada and the foreign country, as the
case may be. It does not include the mere presence of an agent or office in Canada. For instance,
a campany with no employeeas which exists in name only and is established for the sole purpose
of facilitating the entry of intra-company transferees would not qualify. (See Appendix G for an
explanation of terminology.) Evidence of the fact that a company Is actively doing business such
as annual reports (for pubiic companies), articles of incorporation, profit/loss statements,
partnership agreements, licence to do business, business tax returns and registration with
Canada Customs and Revenue Agency as an employer, may be useful. Both the Canadian and
the foreign branches of the company must be doing business for the duration of the intended stay
in Canada of the intra-company transferee. The foreign national employee must he able to
transfer back to the foreign company at the end of their assignment in Canada.

Business enterprise means any entity constituted or organized under applicable law, and either
privately-owned or owned by the government, including any corporation, trust, partnership, sole
praprietorship, joint venture or other assocciations.

Also included are religious, charitabile, service, or other non-profit organizations which must
demonstrate that it is a firm, corporation, or other legal entity that has a parent, subsidiary, branch
or affiliate relationship. Therefore, there is no difference in this regard to commercial entities. Both
the Canadian and foreign entities must be legal entities. For intra-company transferee
classification, ownership and control are the factars which establish a qualifying parent, branch,
subsidiary, or affiliate relationship. Ownership means the right of possession with full power and
authority to control. Control means the right and authority to direct management and operations of
the entity.

Definitions of enterprise, pare'nt and subsidiary, branch and affiliate are the same as in
NAFTA (See Appendix G, 4.4).

For guideiines on mergers and acquisitions, including sample employer information to assist
_officers in cases of change of employer’s name, see Appendix |, -

The focus for intra-company transferees in the event of a merger or acquisition Is establishing that
a qualifying relationship remains, even though there have been changes in ownership. The onus
is on the applicant to provide evidence that this is the case.

A qualifying relationship remains if the Canadian and foreign entities continue to meet the
definition of parent, subsidiary, affiliated or branch companies. If the entities no longer meet the
requirements for these relationships, then any foreign intra-company transferee currently working
for the Canadian entity would not qualify to continue working for the new entity.

if the qualifying relationship remains, foreign intra-company transferees may continue to work for
the new entity on the strength of their existing work permit. Where there is a change in the name
and entity, this should be reflected on any work permit renewal and in FOSS remarks. There may
be implications for other federal and provincial partner agencies, such as the Canadian Revenue
Agency or Service Canada. The source of the foreign national's salary and benefits is not a factor
to be taken into consideration.

C) Qualifying relationship between the employer and temporary foreign worker

Must take a position in Canada under inira-company fransferee provisions means that an
employer-employee refationship with the Canadian branch of the company to which they are
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being transfered must exist. The essentiai slement in determining this relationship is the right of
the employer to order and control the employee in the peiformance of their work. While full-time
employment by the Canadian branch is anticipated, there is no requirement that the foreign
national perform full-time service in Canada. An executive, for example, could divide normal
working hours hetween offices in Canada and the U.S. There is no requirement that the foreign
national be paid from the Canadian entity, however, this is usualiy the case.

Evidence that an employer is a legal entity may be articles of incorporation, partnership
agreements, license to do business, evidence of registration with CRA as an employer.

Non-qualifying business relationships would be those based on contracts, licensing arrangements
and franchise agreements, Associations between companies based on factors such as ownership
of a small amaount of stock in another company, exchange of products or services, licensing or
franchising agreemenis, membership on boards of directors, or the formation of consortia or
cartels do not create affjliate relationships between the entities.

An applicant seeking entry to open a new office on behalf of the foreign enterprise may also
qualify, after having established that the enterprise in Canada is expected to support a managerial
or executive pasition or, in the case of specialized knowledge, is expected to be doing business.
Factors such as the ownership or coniral of the enterprise, the premises of the enterprise, the
investment commitment, the crganizational structure, the goods or services to be provided and
the viability of foreign operation should be considered. The financial ability to support the new
business should also be taken into conSIderatlon

D} Qualifying job positions

Executives and senior managers

As in NAFTA, this group includes persons in the senior executive or managerial categories, in
possession of a letter from a company conducting business in Canada, identifying the holder as
an employee of a branch, subsidiary, affiliate or parent of the company which is located outside
Canada. The holder must be transferring to a Senior Executive or Managerial level position at a
permanent and continuing establishment of that company in Canada for a temporary period.

Executive capacity means that the employee primarily:
« directs the management of the organization or a major component or function of the
‘ organization; ‘
o establishes the goals and policies of the organization, component, or function;
o exercises wide latitude in discretionary decision-making; and
» receives only general supervision or direction from higher level executives, the board of
directors, or stockholders of the organization. !
Managerial capacity means that the employee primarily:
« manages the organization, a department, subdivision, function, or component of the
organization;
o supervises and controls the work of:
o other managers or supervisors;
o professional employees, or
o manages an essential function within the organization, or a depariment or subdivision
of the organization.
_» has the authority to hire and fire, or recommend these and other personnel actions, such as
promotion and leave authorization; if no other employee is direcily supervised, functions at a
senior level within the arganization hierarchy or with respect to the function managed; and,
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« exercises discretion over the day-to-day operations of the activity or function for which the
employee has the authority.

In general, executives and managers plan, organize, direct, or cantrol the activities of a business, or
a divisfon of a business (e.g. Vice Prasident of Marketing), either independently or through middle
managers. They are frequently respansible for the implementation of the policies of a business.
More senior persons, either alone or in conjunction with a hoard of directors, may formulate policies
which establish the direction to be taken by the business.

Functional managers in the intra-company transferee context, manage an essential function in the
company, but do not necessarily manage staff. Essential function generally means a function that is
indispensible or important to achieving the organization's goals. A functional manager must operate
at a senior level within the organization or within the function managed, and havs discretion over
the day-to-day operations of the function. Factors that may support functional manager status
include:

s providing coordination and guidance to other managers;
» having responsibility over assets or sales with a large dollar value;
s directing the work of subcentracted firms.

Excluded will be persons whao are in positions that are more accurately defined as junior
management, Posittons defined as managing supervisor, supervisor, or foreman, or persons with
managerial sounding titles only, would not qualify. A first line superviser is not cansidered to be
acting in a managerial capacity unless the employees who are bemg supervised are professnonals
A functional manager does not primarily perform tasks required in the production of a product or in

the delivery of a service.

All persons included should be in the NOC group 0 applying to Management Occupations. Only
those persons whose positions are defined as Senior Managers who plan, organize, direct or
control a business shouid be included. This exemption is not available to persons whaose positions
are more accurately defined as middle managers. As a result:

J NOC groups 0013 to 0016 should be included;
O NOC groups 01 to 09 may be included depending onthe responsibility of the position.

Specialized knowledge workers

The worker must demonstrate “specialized knowledge” of a company's product or service and its
application in international markets, or an advanced level of knowiedge or expertise in the
organization's processes and procedures {product, process and service can include research,
equipment, techniques, management, or other inferests).

The determination of whether a worker possesses specialized or advanced knowledge does not .
involve a test of the Canadian labour market, that is, it is possible to have simitarly employed
Canadian workers. However, officers must ensure that the knowledge that the applicant possesses
is not general knowledge held commonly throughout the industry and that it is truly specialized.

Specialized knowledge Is unusual and different from that generally found in a particular industry.
The knowledge need not be proprietary or unigue, but it should be uncommon.

TIP: A person who possesses specialized knowledge would usually be in a position
that is critical to the well-being of the enterprise.
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As a general guide, specialized knowledge may involve a person's familiarity with a product or
service which no other company makes, ar that other companies make, but differently. For
example, the knowledge required to sell, manufacture or service a particular product is different
than that of other products to the extent that the Canadian branch would experience significant
disruption of business in order to train a new worker to assume those duties. Similarly, an eligible
applicant could have knowledge of a particular business process or methods of operation that are
unusual. The knowledge is not generally identified and is of some complexity, meaning that it
cannot be easily transferred to another individual in the short term. Specialized knowledge would
normally be gained by experience with the organization and used by the individual to contribute
significantly to the employer's productivity or well being. Evidence of such knowiledge must be
submitted.

Some characteristics of a worker who has specialized knowledge are:;

» possesses knowledge that is valuable to the employer's competitiveness in the market place;

o uniquely quatified to contribute to the Canadian employer's knowledge of foreign operating
conditions;

» knowledge has been gained through extensive prior experience with the employer;

o has been utilized as a key employee abroad in significant assignments which have enhanced the
emplayer’'s productivity, competitiveness, image, or financial position.

TIP: The test is whether the applicant possesses such knowledge, not whether it exists in
Canada. '

Advanced knowledge is complex or high-level knowledge; not necessarily unique or known by
only a few individuals (or proprietary), but knowledge that would require a specific background
and/or extensive experience with the employer who is transferring the worker, or experience from
within the same industry. The person may possess key knowledge which enables them to
cantribute to the Canadian office's ability to operate competitively in another country.

TIP: The knowledge need nct necessarily be truly "proprietary” in the sense of "the
company actually owns the knowledge”, yet it has to be knowledge beyond what is
commonly found within the industry. It could be non-prapristary knowledge that a
particular company applies in a unique way that makes it knowledge beyond what is
commaon in the industry.

Additional Guidance

When determining if a Temporary Foreign Worker {TFW) indeed heolds specialized knowledge,
officers can use the following questions to better guide their opinion/decision:

o What level is the position’s NOC? What diploma was required for the position?
+« What is the applicant’s knowledge of the company {proprietary) versus reguiar knowledge?
o What duration of experience was necessary to actually acquire said knowledge?

TIP: A good case for specialized knowledge could invoive high skill NOC codes {A, B and
0), with the appropriate degree and extensive experience in a company. For a persan with
a high-skill NOC code position, an appropriate degree and only one year in a company, a
case has to he made by the client as to how the person has proprietary knowledge {years
of experience in the field, with other companies or just out of school but has acquired
knowledge of components specific to the company).

Requests for a C-12 exemption for specialized knowledge for a position with a low-skill NOC ceode
should be looked at in greater dstail. The truly specialized knowledgs in lower-skilt NOC code
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positions should have been gained through many years of work in the domain, although one year of
experience with the company may also be sufficient in some cases.

How many years of experience does the TFW have with the forelgn company?
How many years of experience does the TFW have in the industry?

TIP: The longer the experience, the more likely the knowledge is indeed

"specialized". Although the TFW may have only one year of experience with the foreign
company, they may be considered to have propristary knowledge beneficial to the
Canadian company if they demonsirate comprehensive knowledge of a specific facet of
the company (which may have been acquired within that year or had worked on
extensively) accompanied by studies in the appropriate field AND/OR years of experience
in an associated industry.

o Does the TFW's salary - when considered along with years of experience — support the
claim?

TIP: Job offers must present salaries that are realistic in terms of Canadian wage-levels
for the oceupation concerned.

s What is the size of the business?
¢ What level of training is needed for a position that requires "specialized knowledge?

TIP: If the specialized knowledge can be obtained by a short period of in-house or on-the-
job training, it likely is not very "specialized". If the person must take a series of
progressively more complex training, perhaps combined with hands-on experience over a
somewhat extended period of time and perhaps under the direction of a more
experienced person, it is more likely that the knowledge is “specialized".

s Have any of the following documents been provided to prove the claim of specialized
knowledge: an outline of why specialized knowledge appiies, a resume, reference letters,
letters of support from the company?

TIP: [t is the responsibility of the applicant to show that an employer needs them in
‘Canada and to show what sort of specialized technical or managerial expertise they have
that could not be sourced within a reasonable period of time or at a reasonable cost from
within Canada.

Other Considerations

The duration of the job offer is not a criterion that should influence the opinion. For example, a
three month offer does nat mean specialized knowledge is not required or may not be beneficial
to Canadian employees in such a short peried.

In the final analysis, it is a question of credibility. Officers will be required to assess all the
information presented to them and then use their good judgement to come to a decision. The
onus is always on the applicant to support their application with credible documentation and
explain In full the purpose and scope of their work in Canada, either in writing or at an interview.

E) Other requirements

Eligibility criteria applicable to both the senior managerial and specialized knowledge categories
are;
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» applicants in the intra-company categary must have worked continuously outside Canada {full-
time, not accumutated part-time) for at least one year within the previous three years in a similfar
position for the company that plans to transfer them to Canada. As in NAFTA, the applicant
does not have to be currently an smployee of the company that plans to employ them;
o Inthe context of a recent corporate acquisition or merger, it is not a requirement that the applicant
has worked for the named sending company for a year provided that the applicant has bean’
warking for one of the affiliates for at least one year in the previous three years as long as the
new “successor entity” can demonstrate that it has assumed the interests and obligations,
assets and liabilities of the original owner, and continues to operate the same type of husiness
as the original owner.
Example: _
A US Software Design Company (ABC LTD) wishes {o transfer an applicant to its affiliate
in Canada. This U.S. company recently acquired a smaller software design company in
the US and wishes to transfer an employee from the acquired company to its affiliate in
Canada. The appiicant has been working continuously with the smaller company for over
10 years in a highly specialized technical position similar to the one he will assume in
Canada. Since ABC LTD has assumed the interests and obligations of the smaller
software company and continues to operate the same type of business, the applicant may
be considered for intra company transfer,

{See Appendix | — Guide to Mergers and Acquisitions for more information)

* infra-company transferees are not necessarily required to re-locate to Canada, however, they are
expected to actually occupy a position within the Canadian branch of the company; there should
be a clear employer-empioyes relationship with the Canadian company, and the Canadian
company should be directing the day-to-day activities of the foreign warker; this is especially
important for employees working at client sites and not at the parent, branch, affiliate, or
subsidiary;

* if an appiicant is not going take a position in a Canadian branch, officers should examine whether
they might better be classified as a business visitor, which includes provisions for after-sales
service (See Section 5.2, Work without a work permit R186(a)—Business visitor).

Rather than issuing multiple short-term permits for each specific project, a work permit for a
maximum duration of one year may be issued for a number of specific projects. This applies to
projects taking place at the company premises in Canada or at a client site {generally seen as
applicable for persons the company needs to transfer for their specialized knowledge). Long-term
work permits, more than one year, in the infra-company transferee category should not be issued
for service personne! living outside Canada whom the company wishes to parachute into a client
site of the international company on a as-needed basis.

Documentation requirements:

* confirmation that the person has bean employed (via payrall or by contract) continuously (full-
time, not accumulated part-time} by the enterprise outside Canada for one year within the three-
year period Immediately preceding the date of application;

* outline of the applicant's position in an executive or managerial capacity or one involving
specialized knowledge (i.e. position, titls, place in the organization, job description);

* in the case of “specialized knowledge", evidence that the person has such knowledge and that the
position in Canada requires such knowledge;

* outline of the position in Canada (namely, position, title, place in the organization, job description);

* indication of intended duration of stay; and

* description of the relationship between the enterprise in Canada and the enterprise in the foreign
country; the officer may request tangible proof to establish the relationship between the
Canadian and foreign organization wishing to make the transfer.

F} International Agreements
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FETA intra- -company transferees

Appendices B and G provide terminology explanations relevant to the generat provisions and

elaborate on documentary requirements, however, the criteria are essentially the same as the
general criteria. For applicants eligible under the NAFTA or other FTAs similar to the NAFTA

category, officers should process them under R204(a), T24, instead of R205(a).

Note: The duration for a T24 NAFTA work permit is now the same as the general provisions
under IRPA (See table Section 11.2).

GATS intra-company transferees

The GATS criteria are essentially the same as the general criteria. All 150 member countries of the
World Trade Organization (WTQ), are thus eligible for the commitments that Canada has granted
with respect to temporary entry (including entry of ‘specialized knowledge workers’). Therefore, CIC
has expanded the general criteria in order to achieve transparency and an easier decision-making
process for officers. Even where the appiicant may meet the more specific criteria under GATS,
they should be processed under the general provision, R205{a), C12.

Comparison of IRPA General Provisions and NAFTA and other FTAs
The tables below illustrate the harmonization of the general provisions with NAFTA provisions.

EXECUTIVES

E'xe'cutives,’ Intra-company transferees:
< direct the management of the company or a‘rhajor component ar. functior

_* establish the goals & po]nozes ‘of the company; component orfuncti

::_fDomg husiness: regular systematic; 'and’ cont:nuous ‘production’ of goo

MANAGERS

Senlor managers, intra- company transferee

i’Domg b’usmess' régular, systematic, and contintous production of goods or delivery of services™

SPECIALIZED KNOWLEDGE WORKERS

Specialized knowledge workers, intra-company transferees:

Doing business: regulat, systematic, and continuous production of goods or delivery of services,

have special knowledge of the company's product or service and its application in mtemat!onal
markets, or an advanced level of knowledge of the company's processes and procedures;
normaily have knowiedge related to the proprietary interests of the company.

Free Trade Agreement (FTA)

North American Free Trade Agreement (NAFTA)
Canada-Chile Free Trade Agreement

Canada-Peru Free Trade Agreement
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“General Inmigration Provision

C12

FTA

T24

Citizenship: no restrictions

Citizenship: US or Mexican (NAFTA); Chilean
{CCFTA); or Peruvian (and permanent residents)
{Canada-Peru FTA)

T —

Employment criteria: continuous employment
for 1 year (full-time) within the previous 3 years
in a similar position with the company outside
Canada. Note: As in NAFTA, the applicant does
not have to be currently an employee of the
company that plans to employ them. '

Employment criteria: continuous employment for
1 year (full-time) - or six months for the Canada-
Peru agreement - within the previous 3 years in a
similar position with the company cutside Canada,

QOther criteria:
* Companles
must have a qualifying business
retationship: parent, subsidiary, branch,
or affiliate (does not include franchise or
license agreements);
°  both must be doing business
*  Employee:
®  must be working in a similar position with
tive company in a foreign jurisdiction
° s taking employment at a permanent and
continuing establishment of that company

Other criteria;
Same as General Provisions

Documents required for entry:
From worker:

*  proof of citizenship

* documentation from Employer

F rom employer:
confirmation that the employee has been
employed (via payroil or by coniract) in a
similar position by the company continuously
for 1 year {full-time) within the 3-year period
immediately preceding the application

* outline of the employee’s position outside of
Canada: job title, place in the company, job
description, duties

* outline of the employee’s intended posmon in
Canada

* arrangements for remuneration

*  length of employee's intended stay in Canada

* description of the qualifying relationship
between the Canadian and the foreign
company

* evidence that both companies are doing
business

Additional documents required from

T

2011-01-20

Documents required for entry:

From worker:

o proof of citizenship (the Canada-Peru
agreement aliows for permanent residents as
well) '

+ documentation from Emp!oyer

From employer:

Same as in General Provisions, except;

o confirmation that the employee has been
employed {via payroll or by contract) ina
similar position by the company continuously
for 1 year (full-time) - or six months for the
Canada-Peru agreement - within the 3-year
period immediately preceding the application

Pzge 61 of 186

Page 118

JTI-2011-00124




FW 1 Temporary Foréign Worker Guidelines

documentation establishing the employee’s
specialized knowledge

confirmation that the position in Canada
requires such knowledge

Duration of stay: Duration of stay: Same as General Provisions
Executives and Managers: maximum 7 years;
initial work permit may not exceed 3 years
Specialized knowledge workers: maximum &
years; initial work permit may not exceed 3 years

Application for work permits: POEs or visa Application for work permits: Same as General
posts; renewals through CPC-V. . Provisions

Breaks in Canadian service

Most foreign nationals who have worked in Canada under the intra-company transferee category
may again receive consideration under this category if they have been on an assignment with a
branch of the same company in a foreign jurisdiction for at least 12 months. This includes all
NAFTA applicants pursuant to T24 and specialized knowledge applicants under C12. Please refer

to Section 11.2. -

For example, a foreign national who worked in Canada as a specialized knowledge worker for two
years for the Canadian entity, then transferred to an Australian branch of the same company for
two years, would be eligible for consideration under the intra-company transferee provisions as a
specialized worker for another five-year period. The initial work permit could only be for a three-
year duration under C12.

Intra-corhpany transferee duration of work permit limit -

After intra-company transferees have reached their maximum work permit duration (seven years
far executives and senior managers and five years for specialized knowledge workers), they must
complete one year of full-time employment in the foreign company outside Canada if they wish to
re-apply as an intra-company transferee. This requirement, which exists in NAFTA, applies to all
intra-company transferees, whether they enter under the IRPA general provisions of R205(a) or
under international trade agreement provisions of R204(a). It also applies to foreign nationals who
wish to switch from a work permit issued under R205(a) to a work permit issued under R204(a).

Harmonization of NAFTA and the general provisions will help employers in human resource
planning and simplify the administration of intra-company transferees provisions for foreign
nationals and immigration and visa officers.

5.32.

Canadian interests: Significant heneflti—Emergency repair personnel R205(a), C13

Emergency repair personnel are persons whose admission is required in Canada to carry out
emergency repairs to industrial or commercial equipment in order to prevent disruption of
employment. They require work permits, and are exempt from an LMO. They should be in
possession of a letter, telex or fax indicating that the nature of their work is an emergency.

5.33.

Canadian interests: Reciprocal employment, C20 General guidelines R205(b)

R205(b) allows foreign workers to take up employment when reciprocal opportunities are provided
for Canadian citizens to take temparary employment abroad. Exchange programs offer the
opportunity of gaining international experience and allow the cultural exchange of both foreign
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and Canadian participants and their employers. Entry under reciprocal provisions shouid result in
a neutral labour market impact.

There are formally-recognized reciprocal programs such as the DFAIT-managed International
Experience Canada program (discussed below). However this provision also allows for admission
of workers in other cases where reciprocity is demonstrated by the Canadian employer {or
specific program administrator). Academic institutions may initiate exchanges under C20 as long
as they are reciprocal, and licensing and medical requirements (if appiicable) are met. A copy of
the exchange agreement between the Canadian and foreign parties must be provided by the
applicant, or a letter from the receiving Canadian institution, or work contract. Bona fide evidence
of reciprocity will allow the officer to issue a work permit. The onus is on the institutions and/or
applicants to demoenstrate that réciprocity exists,

TIP: A usefut tool can be a company's “Global Mobility Policy * within their HR directives;
this often describes and demonsirates that reciprocity exists.

Canadian interests: Reciprdggl employment—International Experience Canada {IEC)
{formerly known as the Internatlonal Youth Programs and International Exchange
Programs) R205({b), C21

Background

In response to the recommandations of the Department of Foreign Affairs and International Trade
(DFAIT), the Department of Employment and Immigration (predecessor of CIC and HRSDC}) and
the Secretary of State (predecessor of Canadian Heritage), Cabinet approved the creation of an
international travel and exchange program in 1967, Since 1986, DFAIT has had the federal
responsibility of managing the International Experience Canada (IEC) program, previousty known
as the International Youth Programs and the International Exchange Programs. The mission of
|IEC is to foster close hilateral relations between Canada and other countries through cuitural
exchanges that give participants a mutual understanding of the other culture through a travel, life
and work experience abroad. '

Canadlans and foreign nationals between the ages 18 and 35 can benefit from the IEC program
under; 1) bilateral arrangements on youth mobility established by the Canadian government and
foreign governments; and 2) organizations recagnized and monitored by DFAIT that support
youth mobility, such as SWAP, AIESEC, IAESTE and Mennonite Central Committee of Canada,
which have multilateral arrangements with partners in over 50 countries. DFAIT also facilitates a
number of inter-institutional exchanges (See Appendix E far detaiis).

Appiications from foreign nationais are reviewed first by DFAIT and then by CIC at missions
abroad. Qualified foreign nationals holding a vaiid Letter of Introduction (LOI) may receive a work
permit under the Labour Market Opinion (LMO) exemption code C21 upon their arrival at a
Canadian Port of Entry (POE). IEC participants are exempted from the wark parmit application
processing fee [R299(2)(i)], and, where applicable, the temporary resident visa processing fee
[R296(2)(d) & R297(1.1)]. However, qualified foreign nationals are subject to an iEC Program
Participation Fee (PPF} of $150CDN [approved under the Financial Administration Act and the
User Fees Acl]. This fee is to be collected by DFAIT. DFAIT does not finance or subsidize any

applicants or participants under IEC.

in 2010, DFAIT (IEC unit) introduced a Standard Operational Procedures (SOP) manual to
improve the management of the IEC program worldwide. Relevant DFAIT, CIC and CBSA officers
are encouraged to consult this manual which is available by request through DFAIT (IEC unit).

Role of DFAIT { CIC /| CBSA

« DFAIT-NHQ (IEC unit) negotiates, in consultation with CIC-NHQ, a treaty, memorandum of
understanding or diplomatic exchange with foreign governments to establish bilateral
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arrangements on youth mobility. Each October, DFAIT-NHQ also determines annual
numetical limits, in consultation with CIC-NHQ, for the admission of foreign participants to
Canada.

» DFAIT staff at missions abroad promotes this program to the general public abroad and
must be the first and last points of contact to foreign IEC applicants. DFAIT staff receives the
IEC application packages, verifies that the applicants meet IEC’s program requirements, and
collects the IEC Program Participation Fee (PPF) from qualified applicants. DFAIT staff then
transfers all applications that satisfy IEC's program requirements to the appropriate CIC unit
for further pracessing. In cases where fraudulent information is found, DFAIT staff also
transfers these applications to the appropriate CIC unif and notifies CBSA of the cases.

e CIC unit at missions abroad receives applications transferred from DFAIT staff and
processes them in accordance with the Immigration and Refugee Protection Act (IRPA). The
CIC unit sends out letters of refusal or a LO1 to successful applicants. The validity period of
LOls issued to participants under the working holiday category is 12 months. The validity
period of LOIs issued to participants under employer-specific categories is determined based
on the terms of thelr contract of employment. CIC staff should also include any other relevant
information in the Remarks section in CAIPS (e.q., If a participant is accepted under the '
International Co-op or the Young Professional category, CIC staff should indicate in the
Remarks the participant’s career-related field).

s CBSA officers at POE review the LOl and may issue a work permit (LMO exemption code
C21). CBSA officers may refuse to issue a woric permit if the LOI hoider cannot ta show proof
of health Insurance that is valid for the entire duration of their expected stay (NOTE: Proof of
health insurance is a program criteria under [EC). CBSA officers at POEs may refuse entry to
Canada if the applicant cannot provide a proof of heaith insurance or is deemed inadmissible
to Canada. CBSA should enter "open” under the “Employer” section of the work permit for
participants under the Working Holiday category. -

A Memorandum of Understanding (MOU) between DFAIT and CIC establishes the division of
rolas and résponsibilities between the two departments. The MOU also prescribes a formula in

. which a substantial part of the revenue generated by the Program Participation Fee (PPF) is
transferred to CIC-NHQ to fund resources required by CIC at missions abroad for processing the
work permit component of [EC applications.

Application Processing

An IEC application package consists of two components: 1) IEC's program requirements as set
by DFAIT; and 2) immigration requirements for a work permit as set by CIC (in most cases, CIC’s
[IMM1295h] is used). Under IEC, applicants may not use a representative to conduct business
with DFAIT an their behalf. ' '

All foreign nationals should submit their IEC application package from outside of Canada. They

~ may not apply to participate in the program when entering Canada. U.S. citizens may submit their
work permit application when entering Canada [R198(2)(c)] (See Note below). All application
packages must be sent directly to the proper DFAIT unit at the mission and NOT to the CIC unit. If
a ClIC unit receives an IEC appiication package directly, this application should be forwarded to
the proper DFAIT unit at the mission. '

Note: Although Canada and the U.S. currently do not have a formal bilateral arrangement
concerning youth mobility, U.S. citizens may benefit from the IEC program through
recoghized organizations such as SWAP. They may apply for a C21 work permit at a
Canadian consulate or POE [R198(2)(c)] as long as they hold a valid acceptance letter from
the recognized organization. See “Organizations supporting youth mobility” under Appendix
E.

2011-01-20 ) Page 64 of 186

Page 121
JTI-2011-00124



FW1 Temborary Foreign Worker Guidelines

Citizenship and residency: Foreign nationals applying under a bilateral arrangement must be a
citizen of ane of the countries with which Canada holds a bilateral arrangement on youth mohility.
Soms hilateral arrangements require that the applicant be residing in the country of their
citizenship at the time of application (See “Farmal Bilateral Arrangements” under Appendix E for
“details). Other bilateral arrangements allow applicants to submit their application to the Canadian
mission responsible for the country where they are present and have been legally admitted
[R11(2)]. However, these applicants must be advised to submit their application to the Canadian
mission responsible for their country of citizenship to avoid confusion and lengthy processing
times.

Foreign nationals applying under a Canadian organization recognized by DFAIT (IEC unit) may
submit their application to any Canadian mission abroad. The Canadian organization representing
these foreign nationals must first contact DFAIT {IEC unit} to find out the appropriate contact of
the DFAIT unit at the mission. See *Information” below for details.

Dependant(s): As an IEC program reguirement, applicants may not list a dependant or
dependants (i.e., common-law partner/spouse and child(ren)) on their application to benefit from
the IEC program. This means that an applicant and his/her family members may not benefit from
the IEC program as a family unit under one IEC application. However, this does not prevent
dependant(s) from submitting their own individual request to come to Canada (e.g., spouse may
submit his/her own application to henefit from the IEC program).

The spouse/common-law partner of an IEC participant is not eligible to obtain an open work
permit by virtue of the participant's IEC application. The LMO exemption code C41 only applies to
spouses/common-law partners of workers under CIC's Temporary Foreign Workers Program
{NOC Levels 0, A & B).

Likewise, the child(ren) of an IEC participant is/are not eligible to obtain a study permit by virtue of
the participant's IEC appiication. They must submit their cown application for a study permit if they
intend to study in Canada.

IEC categories: In general, foreign nationals fall under one of the following three overarching IEC

categories: : .

s Working Holiday - for applicants whose intention is to travel in Canada and work in order to
supplement their financial resources. '

s International Co-op — for applicants who are registered post-secondary students in their
‘fome country and whose intention is to fulfili part of their academic curriculum in Canada by
completing a pre-arranged wark placement that is related to their field of study.

s Young Professionals — for applicants whose intention is to gain work experience in Canada
under a pre-arranged contract of employment in support of their career development,

Different countries may have different names for these categories as welt as variations (e.g., the

MOU between Canada and the Republic of Korea only offers the waorking holiday category). In

general, work to be performed by foreign nationals under |IEC is remunerated,

Conditions of work permit: participants under the working holiday category may receive an
open work permit with a validity period of 12 months {See Appendix E for details); participants
under the one of the other two categories may receive employer-specific work permits with a
suggested validity period that reflects the length of their contract of employment. Participants
holding an employer-specific waork permit must submit an applicaticn either online or by mail to
CPC-Vegreville if they wish ta change the conditions imposed on their work permit (e.g., changing
the emplayer).

(Use the following link for instructions on how to do this:

http:/iwww. cic.gc.cafenglishiinformation/applications/extend-worker.asp). The validity period of a
C21 work permit may not exceed the validity period of the participant's passport. IEC participants
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may not request to extend their stay under |IEC unless the extension is within the original
authorized period of stay as per their LOL '

Repeat participation

In general, forelgn nationals applying under a bilateral arrangement are permitted to benefit from
the IEC program twice in their lifetime. They generally need to apply under a different category
(i.e., Working Holiday, Infernationai Co-op Young Professionals) each time. The two stays must
he discontinuous. See “Format Bilateral Arrangements” under Appendix E for details.

The guidelines on repeat participation vary for foreign nationals applying under a Canadian
arganization. See Appendix E for details.

Organizations supporting youth mobhility

|IEC also recognizes with a number of organizations that have multilateral arrangements with
partners in foreign countries. .

For a complete list and where they operate, see Appendix E under Multilateral Exchanges.
Information l
For questions and information regarding the IEC program, please send an email to:

‘experience@international.ac.ca.

5.35.

Canadian interests: Reciprocal employment—Academic exchanges R205(b), G22

Academia is a field where exchanges and mobility are very commaon, especially at the recent
post- graduate level. (Post-doctoral fellows and award recipients are now facilitated under
R205(c)(ii), C44). Strict job-for-job reciprocity is not necessarily required. CIC recagnizes that
opportunities exist for Canadians to take similar positions in foreign educational institutions, and
therefore allows for the application of R205(b), C22 for the situations described below:

Guest lecturers

Work permits exempt from an LMO under R205(b), G22 may be issued to guest lecturers, They
are defined as persons invited by a post-secondary institution to give a series of lectures and who
occupy a temporary position of a non-continuing nature (which does not comprise a complete
academic course) for a pericd of less than one academic term or semester.

Teachers, elementary and secondary

Persons who are engaged by educational institutions as elementary and secondary teachers
coming to Canada under reciprocal exchange agreements arranged between foreign educational
authorities and Canadian provincial governments or scheol boards may be issued work permits
under this category as well. ’

Included are pre-school, elementary and secondary school teachers coming to Canada under the
Reciprocal Exchange Agreement between New Zealand and the province of Ontario. It should be
noted that family members of Australian and British teachers coming to Canada under the terms
of a Reciprocal Exchange Agreement may be issued work permits under the general C20
category.

Visiting professors

Visiting professors may be issued work permits pursuant to R205(b), C22. They are people
working for a period of not more than two academic years fo take a position with a post secondary
institution and who retain their position abroad. Visiting professors may also include those an
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sabbatical who are doing collaborative research with a Canadian post-secondary institution. They
would be paid by the foreign university that employs them cutside Canada,

5.36.

Canadian interests: Reciprocal employment—General examples R206(b), C20

Canada World Youth Program

This is an international exchange involving young people from a number of foreign countries
whase brief living and working experience in Canada provides them and their Canadian hosts
with a better appreciation of different cultures. Participants normally spend from 89 to 110 days in
Canada and "work’ full-time for the entire period at a variety of jobs, including farm work and
saciallcommunity services, e.g., schools institutions, for the aged and handicapped. The *work®
performed is strictly voluntary.

Participanis will receive open unrestricted work permits (fee exempt). For this reason, they must
have a medical examination..

Supporting documentation: a letter from Canada World Youth.

Cultural agreements

Persons entering Canada to take employment under the terms of cuitural agreements between
Canada and the following counfries: Belgium, Brazil, Garmany, ltaly, Japan and Mexico. Fee
exempt.

Cultural agreement between the Government of Canada and the Government of the French
Republic

Allows for temporary employment under the cultural agreament between the Government of
Canada and the Government of the French Republic, or under the terms of any educational,
cultural, scientific, technical or artistic agreement made between France-and a province of
Canada within the framework of that agreement, provided that the applicants present to the officer
a letter of acceptance by the appropriate gaveining body. Fee exempt.

Supporting documentation; letter from the appropriate governing body.
Cultural exchange between the Government of Canada and the Peopie’s Republic of China

Under the terms of the cultural exchange program relating to the arts, archives, libraries,
journalism, radio, television, film, literature, translation, architecture, social sciences and sports.

Fea exempt.

5.37.

Work related to a research, educational or trainiha program R205(c)(i), C30
(see also OP 12, section 5.22)

The following academic or training programs and research activities are designated as work
which can be performed by a foreign national based on the criteria listed in R205(c)(i), C30:

1. foreign students, {excluding those coming to work in medical residency or extern positions with
the exception of those in the field of veterinary medicine), whose intended employment forms an
essential and integral part of their course of study in Canada and this employment has been
certified as such by a responsible academic official of the training institution and where the
employment practicum does not form more than 50% of the total program of study.

2. special program students under the sponsorship of the Canadian International Development
Agency (CIDA) when the intended employment is part of the student's program arranged by
CiDA;
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3. persons coming to Canada fo work temporarily for the International Development Research
Centre of Canada;

4. persons sponsored by Atomic Energy of Canada Ltd., as distinguished scientists or
post-doctoral fellows;

5. persons sponsored by the National Research Council of Canada (NRC) and the Natural
Sclences and Engineering Research Council of Canada (NSERC) as distinguished scientists or
scholars coming to participate in research for the NRC and the NSERC,

8. persons coming from Commonwealth Caribbean countries for training under the terms of the
Official Development Assistance Program administered by the Canadian Internaticnal
Development Agency.

7. holders of research chair positions at a Canadian university, nominated for their research
excellence, and partially or wholly funded by federal or provinicial governments. This includes
holders of Canada Research Chair {CRC) positions AND Canada Excellence Research Chair

{(CERC) positions.
This provision applies to both privately and publicly funded institutions. It applies only to

persons who hold study permits, except for the case of mineors in high school who do not
require study permits but who require work experience in order to graduate. (See Biritish

Columbia example, below.)

Note: This provision onily applies to course requirements of Canadian institutions, for students
actually studying in Canada. A foreign student who comes to Canada for a year or a term
may qualify for C30 if the employment forms an essential and integral part of their course of
study in Canada. If the employmeant is only a requirement of the foreign institution, C30 deoes

not apply.

In cases such as these, the letter provided by the educational institution should estabiish clearly
that the work is a normal compaonent of the academic program which all participants are expected
to complete in order to receive their degree, diploma or certificate, The most commonplace
example would be undergraduate co-op programs at universities and colleges. An open work
permit should he issued with the academic institution listed as the employer. In cases where
several work periods are necessary throughout the academic course (e.g., five work terms and
eight study terms for a degree), the work permit shouid be valid for the same period as the study
permit. : .

Note: Additionai eligibility criteria; For the purposes of C30, an educational institution is a
university, college, or school, and does not necessarily have to have degrae granting
authority; for example, such as a private language school offering a co-op program.
Professionalftechnical associations which offer courses are not eligible.

Foreign nationals coming temporarily to Canada to occupy post-graduate medical training
positions including medical residents, externs or fellows, who have contact with patients,
require a work permit and a positive or neutral Labour Market Opinion from Service

Canada.
Career colleges and language schools

Students (who hold study permits) attending career colleges or language schoots {e.g. ESL/FSL)
may aiso be eligible under this exemption, if there Is a work practicum component to their study
program. Some of the common elements to look for when these students apply under C30 include

the following:

» written evidence from the school that a work companent is required for successful completion
of the course of study (such evidence may be in the form of a letter from the school, cr a copy
of the school's curriculum);
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o details of the work to be performed. Normally, the work will be supervised, and involve a
specific number of haurs per term or semester. The work may be unpaid at times. The school
should be in a position to name the husinesses or types of businesses involved in this kind of
study/work program;

s The work practicum cannot comprise more than 50% of the total program of study

Province of Brifish Columbia

The Province of British Columbia requires all high school students in grades 11 and 12 to obtain
work experience in order to graduate, This requirement applies to students at all institutions
authorized by the Ministry of Education to grant high school diplomas, whether a private or public
institution.

In these cases, the employer is the scheool or school district, the location of employment Is British
Columbia and the employment is open.

Although it has been indicated to B.C. schoal authorities that the school should provide a letter to
this effect, it is not imperative. If an officer knows that the student is registered at the Grade 11
and/or 12 levels in BC, and the student submits an application, a work permit concurrent with the
study period should be granted under exemption C30. Note, however, that only those students
who meet the requirements of R189 (work permit applications after entry) will be eligible to apply
inland. .

Fee exempt.
5.38. Public policy, competitiveness and economy R205(c)(ii)

The following programs are designated as work that can be performed by a foreign national

based on the criteria listed in R205(c)(if).

A. Spouses or common-law partners of skilled workers, C41

Spouses or common-law partners of skilled people coming to Canada as temporary foreign

workers may themselves be authorized to work without first having a confirmed job offer. Eligibility

requirements of the principal foreign worker which aliow the spouse to qualify for a wark permit

are as follows: .

¢ The principal foreign worker must be doing work which is at a level that falls within National
Occupational Classification (NOC) Skill Levels 0, A or B. See the NOC site on HRSDC's web
page at hito://mww23.hrdc-drhe.ge.cal2001/e/generic/welcome.shtml. The skill levels can be
found in the Matrix on the left-hand side of the screen.

s These skill levels include management and professional occupations and technical or skilled
tradespersons.

o The principal foreign worker must either hald a work permit that is valid for a period of at least
six month's duration, or, if working under the authority of R186 without a work permit, must
present evidence that they will be working for a minimum of six months.

¢ The principal foreign worker and spouse must physically reside, or plan to physically reside,
in Canada while working.

Note: Spouses or common-law partners of work permit holders who have been nominated for
permanent rasidence by a province will be entitled to open work permits for the duration of
the work permit of the provincial nominee principal applicant, irrespective of the skill level
of the principal applicant’s occupation. While there is reluctance on the part of CIC and
HRSDC/SC to support work permits for lower-skilied workers because their skills profile
would not normally qualify them for permanent immigration to Canada, concerns regarding
these persons going out of status and remaining in Canada illegally are mitigated when the
foreign national has been nominated for permanent residence. If a province feels a foreign
national is sufficisntly needed in its labour market to nominate that person, then having that
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job filled is clearly important, irrespective of where in the NOC that particular job is classified.
Since, in the long run, the spouse or common-law partner is going to be a member of the
Canadian labour market anyway, allowing them to enter the market and begin work as soon
as possible will hasten the integration process

Work permit issuance: _

s The spouse’s or common-law partner's work permit may be issued for a period that ends no
later than the work permit of the principal foreign worker, or for the duration of employment of
the principal worker.

s The spouse or common-law partner may be issued an "open" work permit, Le., not job-
specific.

B. Spouses or common-faw partners of foreign students, C42
See OP12, section 5.22

C. Post-graduation employment, C43

See OP 12, section 5.24

D. Post-doctoral fellows and award recipients, C44

Post-doctoral fellows hold a doctorate degree (Ph.D.) or its equivalent. They would be appointed
to a time-limited position granting a stipend or a salary to compensate for periods of teaching,
advanced study and/or research. It'is work designed to obtain the highest expertise possible in a
particular discipline and candidates are chosen on the hasis of academic excesllence.

The applicant must have completed, or expects to complete, their doctorate shortly and be
working in a related field to that in which they earned, or are earning, their Ph.D. to be exempt
from an LMQ — as long as the Canadian university has accepted the person as a post-doctorate -
fellow. Note that physm]ans who are conducting post-graduate research, and who have no patient
contact, may be included in this category.

Post-doctoral fellows can be either the direct recipients of an award or be offered a time-limited
position to undertake research on behalf of or as part of a team of researchers. Universities vary

" in their methods and criteria used in assessing candidates and offering post-doctoral fellowships.
Officers should assess the written offer from a responsible academic official {professor or higher)
which will state the amount of remuneration, Jocation, nature and expected duration of the term of
employment, and will not be concerned with the source of remuneration.

QOccupational code

Given the absence of an occupational code in the NOC for post-doctoral fellows, please use the
applicant’s speciaity. For example, an applicant in Earth Sciences could be coded 2113 as a
geologist or 2115.2 as a soil scientist.

Please DO NOT code post-doctoral fellows as post-secondary research assistants, NOC code
4122.1, as this creates internal problems at universities and impacts applications for permanent
residence, since the educationai and skill levels are lower,

Research award reciplents pald by Canadian institutions

Also eligible are holders of academic research awards involving work and remuneration by
Canadian institutions where the award is granted strictly on the hasis of academic excellence.
The candidate must be the direct recipient of the award, i.e., the candidate must have a significant
role to play or value to add to a particular research project, and not just be a member of a
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research team (deing data coliection or principally invalved in the more mundane aspects of the
research being conducted).

Research award recipients paid by foreign institutions

Holders of academic research awards of a foreign country and invited by Canadian institutions to
conduct their activities in Canada, but who are supported by their own country, are also eligible.

Note: Persons who are doing self-funded research may meet the definition of business visitor
and thus be eligible fo work without having to obtain a work permit. There should be no
displacement of Canadian or permanent rasident workers, nor should there be any employer-
employee relationship. In addition, the individual or the Canadian institution must not receive
remuneration for the research.

E. Off-campus employment, C25
See OP 12, section 5.23

5.39

Canadian interests: Charitable ¢ ?éiigious work R205(d), C50

Includes updates from OB 64.

R205{d) LMO exemption applies to charitable or religious workers who are carrying out duties for
a Canadian religious or charitabie organization and whose duties while in the service of the
Canadian religious or charitable organization would not be competing directly with Canadian
citizens or Permanent Residents in the Canadian labour market. It does not apply fo religious
workers who are entering to preach doctrine or minister to a congregation, as these people can
e authorized to enter Canada pursant to R186(1).

The difference between a charitable worker (who needs a work permit) and a volunteer (who does
not) centres around the definition of "worlk", and entry into the labour market. A charitable worker
is usually taking a fuli-time position, and may be engaging in a competitive activity;, an activity
which mests the definition of 'work' even though there may be nominal remuneration {e.g., group
home worker, camp counselior, carpenter for 'Habitat for Humanity'). A *volunteer' who is not
entering the labour market, nor doing an activity which meets the definition of 'work' does not
require a work permit.

See 5,13 for guidance on_determining the genuineness of a job offer in this area.

Note: A non-profit organization is not necessarily a charitable one, A charitable organization has
a mandate to relieve poverty, or benefif the community, educatianal, or religious institutions.

Note: Canada Ravenus Agency (CRA) has a list of all Canadian charities in good standing
avaiiable through their Web site at hitp:/Awww.cra-arc.gc.ca/tx/chris/menu-eng.htmi. it is not
sufficient for the foreign national to be simply working without payment for a CRA registered
charity in order to be considered a charitabie warker and exempt from the LMQ requirement.
The activities they are performing for the registered charity must also not be competing
directly with Canadian citizens or Permanent Residents in the Canadian labour market.

An applicant may be considered to be engaging in charitable or religious work if they meet the
following conditions:
o the individual will not receive remuneration, other than a small stipend for living expenses;

o the organization or institution which is sponsoring the foreign worker will not, itself; receive
direct remuneration from any source on behalf of, or for, the services rendered by the foreign

worker; and
« the work goas above and bayond normal work in the labour market, whether remunerated in
some manner or not, for example:
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¢ organizations which gather volunteer warkers to paint or repair the houses of the paor
may qualify, provided that the work would not otherwise be done, i.e. if the recipients of
this work are not able to hire a professional or do the work themselves.

¢+ L’Arche, which relies on people to live fuli-time in a group home with people who have
developmental disabilities; (Workers in the homes are remunerated, but they are
committed to taking care of the disabled people on almaost a 24-hour basis.)

¢ persons who are giving their time to community or religlous crganizations in a position
which would not represent a real employiment opportunity for Canadians or permanent
residents. (Such work wouid entail a requirement ta be part of, or share the heliefs of, the
particular religious community in which they are working.)

The fee exemption code is E02, even if they are being remunerafed.

Note: Missionaries who will devote their full time to missionary service for the church or
proselytizing may enter pursuant to R186(1). They shauid be attached to a congregation in
Canada and this type of work should,. be a usual congregational activity. An example of this
are Morman missionaries, sent by the Church of Latter Day Saints.

Work at religious or charitable camps

Camp counseliors and other camp staff who are working at a religious or charitable camp do net
require an LMO and may be Issued work permits under C50, provided they and their employers
meet the criteria above.

Processing work permit applications from religious workers (that is clergy, ministers,
priests)

At missions or POE '
If a foreign national who is normally authorized to work under R186(1) applies to a mission or a

POE for a work permit, the application must be considered under R200(1).

In the case of religious workers who are not described in R200{1)(c)(i) and (ii}, the wark permit
application must be accompanied by an LMO. There is no exemption from the LMO requirement
in these cases. The LMO exemption R205(a) (Canadian interests C10) does not apply in thesa
cases. Please consult section 5.29 for more details on the use of R205(a).

if an application for a work permit is submitted without an LMO, and the applicant is not eligible for
an exemption, officers should not issus a work permit. Instead, a temporary resident visa as
applicable {at missions) or a visitor record {at POE) may he issued. The applicant should be
informed that they may work in Canada without a work permit under R186(1), and that, if they still
want a work permit, they can apply for a work permit under R199(b) after they enter Canada and
once they have obtained an LMO,

At CPC Vegreville
Religious workers whao are in Canada and who were initially authaorized to preach doctrine or

minister to a congregation pursuant to R186(l) may apply for work permits to CPC-V under
R199{b) providing that they have first obtained an LMO. if the applicant does not have an LMO,
CPC-V shouid not issue a work permit. .
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5.40

Self-support R206

R208 allows persons who are in Canada seeking status as a refugee or protected person to work,
They must demonstrate that they cannot otherwise support themselves, but are ctherwise eligible

for opan work permits.
Family members

R206 does not include familv members and, as such, family members of refugee claimants or of a
parson subject to an unenforceable removal order are not entitled to an open work permit:
however, they can apply for a reaular work permit {with a LMO) from within Canada as per R198.

LMO exemption codes:

Refugee claimants: S61, (Fee exempt}

Persons subject to an unenforceable removal érder: 562, (Fees apply)
Evidence that the appilicant requires public support

The onus is on applicants to prove that they are unable to subsist without public assistance.,
Officers may accept any evidence that satisfies them that the persaon meets this requirement.
Proof may be, but is not limited to, a letter or cheque stub from the provincial social service
department. It is not the intent that refugee claimants apply for social assistance hefore heing
issued a work permit.

In the absence of letters from social services, bank statements, stc., officers should look at the
client history and application forms to determine whether or not they think applicants could
suppaort themselves without public assistance. For example, a foreign student making a refugee
claim may not mest this criteria because the student was required to provide proof of funds ta
support the stay in Canada and return home. As well, opportunities already exist in the
Regulations to allow students to work (i.e., destitute students, on-campus empioyment). On the
other hand, claimants who entered as visitors with money, but have no one fo asgsist them
financially for the remainder of the time it takes to pracess a claim, would not likely be able to
subsist without public assistance.

Officers may consider that this particular eligibility criterion has heen met if there is any likelihood
that the claimant might require public assistance.

What is the meaning of “unenforceable removal order"?
The following foreign nationails are eligible for a work permit pursuant to R206(b):

» persons who have been issued a removal order that is not in force or thaf has been stayed;

o' persons whose removal orders cannot be enforced as soon as reasonably practicable
hecause they are perscns to whom a notification to apply for PRRA pursuant to R160 will be
given by the Department. (Ses ENF 10, Section 15, Removals.). While they are subject to a
removal order that is in force, for the purposes of R206(b}, the removal order is still
‘unenforceable’. [This is in keeping with the public commitment made in the Regulatory
Impact Analysis Statement. Ref. Canada Gazelte Part |l, Vol. 138, 2002/06/14 (page 184).]

Note: With the exception of persons described in A112(2), this includes persons who have
demanstrated fult and timely cooperation, but the Department has been unable to enforce
their remaval for reasons beyond the control of the applicant (for example, difficulty in
obtaining a passport from the government of the faoreign natfonal).
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Medical results

Refugee claimants are given medical instructions upon making their claim. A work permit may not
be issued untit the officer has received the results of the medical exam for the claimant.

Open work permits may be issued for persons whose results are M1, M2, M3 or M5, along with
any occupational restrictions noted by the assessing physician.

Medical results M4 or M8: a work permit must not be issued, as protection of the public health or
safety is at issue,

(See Section 8, "Assessing Medical Requirements”.)

Buration of work permit

| The work permit should be valid for a period of 24 months from the date the applicant’s claim was

forwarded to the IRB. This period is basad on an estimate of the time it takes to have a claim

" considered by the Board. Subsequent renewal periods may be for periods of 12 meonths, or ]ess

depending on the circumstances of the applicant.

Both initial issuance and extensions of wark permits may only be granted if the applicant has
demonstrated compliance in pursuing their claim or appeal (i.e., not deiayed the procedure
through adjournments or no-shows).

For both refugee claimants and persons subject to an unenforceable removal order, the work
permit ceases to be valid at the end of the validity period or when all legal recourses that aliow the
person to remain in Canada have been exhausted.

If the applicant is not a genuine temporary resident, R202 applies and the issuance-of the work
permit does not confer TR status. A statement to this effect shouid be included in the Remarks
section of the work permit.

541  Applicants in Canada R207
R207 allows for applicants who have been determined eligible as members of certain in-Canada
permanent residence classes and includes protected persons (whether they have applied for
permanent resident status or not).
Open work permits may be issued — see Section 10.1 for instructions pertaining to medicals.
LMQ Exemption Code: A70
a) members of the live-in-caregiver class who have met the requirements for permanent
residence outlined in R113;
b) members of the spousal or common law class, who have satisfied an officer that they
meet the requirements of R124;
c) persons upon whom protection has been conferred in accordance with A95(2)
{convention refugees, successful PRRA applicants, etc.);
d) H and C: persons for whom an eligibility or admissibility requirement(s) has been
waived under A25(1) such that they may become a permanent resident;
e) family members of the above who are in Canada.
5.42  Humanitarian reasons R208
A. Destitute students
LMO Exemption Code: H81
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This applies to foreign students who, due to circumstances beyond their control, may find
themselves unable to meet the cost of their studies in Canada, be it their day-to-day needs or
their tuition, While academic institutions do grant some leeway on obiigations such as tuition and
residence fees, there may not be a source of relief for the subsistance of students in these
circumstances unless they are allowed to work. R208 provides the opportunity for students to
cover such difficult finaricial periods, should on-campus employment provided for under R186(f)
prove to be insufficient, :

Eligibility
Each case should be considered on its own merit. Some cases will ba self-evident such as cases

of war, upheaval in home country, collapse of the banking system, etc., while others will require
further explanation by the applicant, usually at an interview with an immigration officer.

An open work permit may be issued for the purposes of short-term relief only, and should coincide
with the duration of the current term of study (not for the duration of the entire program of studies,
or for the duration of the study permit)..

B. Temporary resident permit (TRP) holders

LMO Exemption Code: H82

This appiies to persons who have been issued a TRP to allow them to stay in Canada. If the TRP
holder wiil be in Canada for a long perlod of time {six months or greater), and they have no other
means of support (meaning no family support or other means of meeting their needs) they may he
issued a work permit. In the case of permit holders who were refused AFL {Application for
Landing), and who are waiting to become eligible for permanent residence, officers need not he
too rigerous in determining whether applicants need to work because they have no other means
of support. The integration of future permanent residents will be assisted by allowing them to
work.

An open work permit may be issued that coincides with the validity period of the TRP.
6. LLMO Validity and Duration of Employment as per the LMO

Updates from OB 152 included.

Note: As of May 19, 2009, HRSDC established a maximum six-month LMO validity period
{period during which an LMO may be used to apply for a work permit). HRSDC will also no
longer be granting LMO extensions; instead, a new LMO application will be required in

every case.

LMO VALIDITY
The LMO validity, or expiry date, is indicated on the LMO under "Opinion Expiry Date™.

On the Employment Validation screen, the field Offer Valid To date is also known as the LMO -
Expiry Date. This is the date by which a work permit application must be received by CIC or
CBSA. Barder Services Officers (BSOs) will finalize applications that have already been initiatad
overseas aven if the LMO expiry date has passed — the missions will have ensured that the LMO
expiry date was still valid at the time of the initial appiication receipt.

Applications received past the LMO expiry date:
Work permit applications received with an expired LMO shouid he refused as per
Section 203 of the IRPR.
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Applicants initiating a work permit application at a POE are required to have a valid
LMO expiry date. If the LMO expiry date has passed, the LMO can no longer be used to
support the work permit application.

In certain cases where an employer has specific timelines for a short employment opportunity,
HRSDC/SC may issue LMOs that expire in less than 8 menths,

The LMO expiry date does not affect the processing time needed by CIC after the LMO is
submitted with a work permit application.

Exception (Live-in Caregiver Program only}

LMO expiry dates of six months will apply except in the processing of live-in caregiver
applications in Quebec, In Quebec, applicants first apply for an LMO and then, upon receipt of the
LMO and before appiying for a wark permit, must apply for the Certificat d'acceptation du Québec
{CAQ). Due to the timelines associated with the CAQ, thase LMOs will always be valid for three
months following the issuance of the CAQ, regardless of the LMO expiry date. Service Canada
will indicate in Canada Immigration Centre notes (FOSS and CAIPS), that “the LMO is valid for
three months after the CAQ is issued”. Officers can refer to the date the CAQ was issued to
determine if the request for a work permit was made within three months of that date.

DURATION OF EMPLOYMENT AS PER THE LMO

The LMO expiry date should not be confused with the LMO duration of employment or the work
permit expiry period (which may be longer in duration depending on the employment situation).
The work duration in the LMO is the timeframe of work that the employer has requested and to
which HRSDC has agreed.

The expectation is that CBSAJCIC officers will issue a work permit for the duration of work
indicated in the LMO. However, in the case of passport expiry, a WP may be issued for a shorter
duration than identified in the LMO. For example, if the LMO work duration is for two years, but
the TFW's passport will expire in one year, then the officer will issue a work permit for one year. In
cases of passport expiry only, provided the initial LMO and WP application were received before
the opinion expiry date, TFWs will be able to renew their existing work permits at Case
Processing Centre — Vegreville (CPC-V), without seeking a new LMO. That is, while the opinion .
expiry date of the LMO will have passed, the TFW met the initial timeframe for application and
can therefore be extended up until the end of the duration time outlined in the initial LMO,
provided the passport has been renewed accordingly. To assist officers working at CPC-V, CIC
and CBSA officers are asked to record sufficient details in FOSS/CAIPS "remarks” where a WP is
issued for a shorter duration than is indicated in the LMG.

When authorizing the work permit abroad, the visa officer calculates the Work Permit Valid Until
date from the date the work permit is authorized, for the Duration of employment period
approved by Service Canada, provided this is not limited by the vahdlty of the passport or other
statutory requirements.

Since there can be a difference of days or weeks between the fime the visa officer authorizes the
work permit abread and the time the person appears at the POE, the visa officer should include in
the REMARKS field in the CAIPS Temporary Worker Processing screen that the work permit
should be issued at the POE for the Duration of employment approved by Service Canada, as
per the Job Detfalls screen.

For example, the visa officer abroad should specify In:
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REMARKS: Issue XX month WP from the date of entry.

Note: CBSA officers will primarily rely on the remarks to determine the duration of
employmant upaon entry in Canada.

Example of a case:

Abroad

The applicant received an LMO with job Offer Valid To: 31-12-2007, for a Duration of
employment of 24 months. The work permit application must be received on or before the 31-12-
2007 and the work permit to be authorized for a period up to the end of the proposed duration. If
the applicant has indicated his intent to start work on December 1, 2007, the work permit will be
authorized for a period of 24 months (the Duration of employment approved by Service Canada).
The visa officer abroad will enter the work permit validity date in the Work Permit Valid Until field
In the Temporary Worker screen, as 30-11-2009.

POE ,
The applicant arrives at the POE on December 30, 2007, rather than on December 1, 2007 as
originally intended and has a passport valid for three years. The BSO should then issue the work
permit from the date of entry in Canada, for the Duration of empioyment approved by Service
Canada (specified in the Job Details screen) that is 24 months, until December 30, 2009. The
BSO should, accordingly, change the date entered by the visa officer abroad in the Work Permit
Valid Until field from November 30, 2008 to the new expiry date of December 30, 2009,

TIP: Longer Work Permit Duration

Providing requirements are met, officers should issue work permits for a longer rather

than shorter duration. Where there is no reason to limit duration, officers should issue

the work permit for the complete expected duration of the employment. It is in both the
Department's and the client’s best interest to minimize the number of extensions ta be
processed. :

7. Processing temporary foreign workers—Documents required with
application

The following documents are required:

1. application form;

2. cost-recovery fee, or HPM receipt {unless fee exempt, see R299 for work permit fee
and exemptions)

3. evidence that the eligibility criteria of R200{1){c) are met (examples of such evidence

might include job offers or contracts, LMOs, acceptance into a youth exchange
program, etc.);

4, hackground documents shéwing the quaiifications and experience of the applicant for
the employment, if such evidence is required to satisfy the requirements of
R200(3)(a);

5. proof of identity (With the exception of citizens and permanent residents of the U.S,

and residents of St. Pierre and Miquslon, work psrmits may not be issued for a
duration longer than the validity of the passport);

8. a copy of the applicant's current immigration document, if applying within Canada.
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any other-documention required to satisfy the officer that the requirements of the Act

7.
ar Regulations are met.
8. Procedure: Assessing temporary foreign workers

This flowchart takes officers through the decision making process from determining if the activity
is work, to the documentation raquired, if any.

Are they
working?

Yes

No

Agsess as
a visitor

\Are they working?

Yes
Next question

Definition of R2 “work”
Guidelines in policy
section

No

Assess as a temparary resident
1. examination

2. TRV or inland temporary
resident manuals

Do ihay require
a work permil?

Yes

Mo

Admit as & worker without a
work permit VR tnay be Issued

[Do they need a work permit?

I
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Yes
Next question

permit under R1886:
s Business visitor
o Foreign Representatives

Military Personnel

Foreign government officers
On-campus Employment
Performing Artists

Athletes and Coaches

Public Speakers

Convention Organizers
Clergy

Judges and Referees
Examiners and Evaluators
Expert Witnesses or Investigators
Health Care Students

Civil Aviation Inspector
Accident or Incident Inspector
Crew

Emergency service providers
s Implied Status '

3 @ & @ 9 ©° @ & @ e ° & e & 9

The following persons do not need a work

Family Members of Foreign Representatives

No

- |Authorize entry as a FN

authorized to work
without a work permit,
VR may be issued
R186

NOTE: For long-term
temporary residents
who may require a
Social Insurance
Number, the Visitor
Record must state in
the visible remarks that
the person is
‘authorized to work in
Canada," or make
reference to R188.

Are they eligible to be
issued a work permit?

Yes No

Refusa

Are they eligible to be issued a work permit?

Yes
Next question

a) Are they allowed to apply where they did?
R200(1)(a) :

b) Will the foreign national leave Canada after

No
Refuse

2011-01-20

Page 79 of 186

Page 136
JTI-2011-00124



FW 1 Temporary Foreign Worker Guidelines

temporary stay? R200{1)(b)
c) Is the foreign national eligible for WP
issuance?

« R203, LMO

o R204 to R208, LMO Exempt

d) If medical exam Is required, has it been
performed? R30 -

(b) does not apply for S61, 862, nor
A70/Protected persons

Consider special work situations

1. Alrline personnel

2, Camp Counsellors

3. Canada-International FTAs

4. Diplomats

5. Fishing guides

6. GATS

7. International student and young workers
exchange programs

8. Military

9. NAFTA

10. Oceans Act

11. Performing artists

12. Sales appendiix

13. U.S. government personnel

Are there any factors prohibiting
the work permit issuance?

Yos | No

Refuse

Authorize (and issue letter of Introduction if overseas)
Issue work permit (inland and at PQE)

Are there any factors
prohibiting work
permit issuance?
R200(3)

Yes ) Are there reasonable [No
Refuse rounds to believe the  |Authorize (and issue letter of
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foreign national cannot
nerform the work sought
(does not apply where
open work permits may
he [ssued) [R200(3)(z)].
) The worker needs a
CAQ and does not have
one [R200{3){b)].

) Would the worker

by issuance of work
permit [R200(3){c)]?

d) If they will be a live-in-
caregiver, have they not
met the requirements in
R1127

e) Have they engaged in
unauthorized work or
study [R200(3)(e)]?

Has the applicant met all
admissibility

reguirements (A34-42)7

become a sirike- breaker \

introduction if overseas) or

PCOE).
Take into consideration

s Need for medical exam;
" R30

Note below]

Open (Restricted/
unrestricted) or employer
specific (See Section 10
below);

Conditions (including
duration) {Sea Section 11
below)

issue work permit (inland and at

Need for TRV; (R190)[see

Note:

Correctly coded multiple entry visas should be issued {as long as there is no restriction notad

in the 1C2), valid for the same period as the work permit or passport, whichever expires first.

8.1

2011-01-20

Note: [t is not necessary to cancel a pre-existing visa in the passport, if the reason for its issuance

remains valid (for example, a business person who has a long-term multiple-entry visa, who may
also need a short-term work permit).

Individuals named in an immigration warrant

When an inadmissibie individual fails to comply with a CBSA officer's request to appear at an
enforcement office for reasons such as receipt of a PRRA determination or to enforce their
removal from Canada at a port of entry the officer may issue a warrant for the arrest and
detention of the individual. After a full investigation, if the individual cannot be located, a Canada-
wide warrant for their arrest is entered on the Canadian Police Information Centre (CPIC) system,
which is accessible to all law enforcement agencies and ultimately gives them the authority to
arrest on the CBSA's behalf. This process is in place ta ensure that individuals with active
warrants for removal are apprehended as soon as possible and removed from Canada to
maintain the integrity of the immigration program.

When an individual named in a warrant submits an application, CIC must infoerm the CBSA.
Please refarto ENF7 — Investigations and Arrests, section 7.3 for guidelines on referral to CBSA.

hitp://cicintranet/Manuals/index_e.asp?newpage=/Manuals/immigration/enf/iindex e.asp - link to
ENF7 ‘ '
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8.2  Strike Situations — R200(3)(c)
(OB 86)
R200(3){c) of the IRPR prohibits employers’ use of temporary foreign workers (TFWs) as strike-

breakers. This interpretation is consistent with Canadian and provincial labour laws that protect
the rights of those who are lawfully engaged in a strike or lockout.

The exception in R200(3)(¢) allows a WP to be issued if all or almost all of those on strike are not
Canadian citizens or permanent residents of Canada, providing such issuance does not
contravene existing provincial legisiation.

TFWs are entitled to be part of a lawfully authorized strike. Work permits cannot be revoked
despite the occurrence of a labour dispute at the workplace, TFWSs can be authorized re-entry on
an existing valid WP as they are not applying for a new work permit and therefore, R200(3)(c)
should not be applied.

In the case of a legal strike, TFWs have several means of recourse, including:

Waiting out the strike with minimai strike pay (like others in the same situation);
Returning home; or

Finding another position where there are [dentified shortages in the labour market and
praceeding with the normal work permit application process.

If the TFW is looking to find a new employer or io obtain secondary employment, they should be
advised of the following:

o It is the TFW's responsibility to find a new employer and that employer’s responsibiiity to
apply for a labour market opinion (LMO) with Human Resources and Socia! Development
Canada/Service Canada (HRSDC/SC).

s The normal process will be followed for both the LMO and WP appiications.

If the TFW is concerned about falling out of status during the strike:

s The TFW should be advised to submit a completed Application to Change Conditions, Extend
my Stay, or Remain in Canada to the address below, prior to the expiry of their current work
permit. CIC will accept applications even though all requirements are not met at the time of
submission. That is, the application should include all required documents and fees, with the
exception of the LMO. The TFW should be advised to send the LMO to the same mailing
address once received.

The maiE'ing address is:

Citizenship and Immigration - Work Permit
CPC-Vegreviile :

6212 - 55th Avenue

Vegreville, AB

TaC 1Wg

Attn: Program Specialist

» CPC-V will log receipt of the application and then place the application on hold for four
months. The TFW will have implied status during this time.

s CPC-V should inform the Temporary Resident Program Delivery Division (TRPD) in OMC of
the applications, including any available information on the employer/union. Please send the
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8.3

information to OMC-GOC-Immigration@cic.gc.ca, indicating "TFW-Strike Situation” in the
subject line.

o OMC/TRPD will monitor the strike situation and inform CPC-V of any updates, including the
end of the strike.

s If the TFW provides a valid LMO to CPC-V during the four-month period, CPC-V can finalize
pracessing accordingly. CPC-V will not monitor the system for the presence of an LMO.

s Four months after receipt in CPC-V, the application will be finalized by CPC-V, whether the
strike is over or not, If the LMO is still outstanding, CPC-V will contact the TFW to request the
LMQ, allowing 30 calendar days for reply. CPC-V will finalize processing once the
outstanding LMGC is received, or after 30 days if no reply is received.

¢ In this process, HRSDC/SC will continue to respect R203(3){f), which states that ons factor
HRSDC must consider when providing an LMO s “whether the employment of the fareign
national is likely to adversely affect the seltlement of any labour dispute in progress or the
employment of any person involved in the dispute.”

A TFW who is in a strike situation may approach the local CIC office or contact the Call Centre for
assistance.

Assessing Language Requirements

(OB 170)

R 200 (3) (a) states that: _
"An officer shall not issue a work permit to a foreign national if there are reasonable grounds
to believe that the foreign national is unable to perform the work sought.”

Immigration officers should not limit their assessment of language, or other requirements to
perform the work sought, solely to those described in the Labour Market Opinion {(LMQ).
However, the language requirement stated in the LMO should be part of the officer's assessment
of the applicant's ability to perform the specific work sought because it is the employer's
assessment on the language requirement(s) for the job.

Additionally, the officer can consider:

« the specific work conditions and any arrangements the employer has made or has
undertaken to make to accommadate the applicant’s limited ability in English or French
. and to address potential safety concerns if any; and
s terms in the actual job offer, in addition to general requirements set out in the National
Qccupational Classification (NOC) description for the occupation. This is applied in
assessing the extent to which weak official language skills could compromise the
applicant’s *ability to perform the work sought”

An officer should NOT consider perceived challenges the applicant might face in interacting with
the broader community, such as availing him/herself of community services, if this is not relevant
to their job performance. Such a consideration is beyond the scope of the current legislation.

The same principles respecting official language capability and the applicant’s ability to perform
the work sought apply irrespective of the skill level of the intended occupation. There is no
separate standard or criteria for applicants at NOC skill levels C or D.

An applicant's language ability can be assessed through an interview or official testing such as
IELTS/TEF or in-house mission testing practice. In deciding to require proof of language ability,
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the officer's notes should refer to the LMO requirements, working conditions as described in the
job offer and NOC requirements for the specific occupation, in determining what precise level of
language requirement is necessary to perform the work sought. System notes must clearly

indicate the officer's language assessment, and in the case of a refusal, clearly show a detailed
analysis on how the applicant failed to satisfy the officer that h/she would be able to perform the

work sought.
Canada-ProvincialfTerritorlal Immigration Agreements '

Issues of language capacity and effective community crientation are being addressed through the
TFW Annexes of some Canada-Provincial/Territarial Immigration agreements.

Assessing medical requirements

R30(1) requires that certain temporary foreign workers péss a medical exam before undertaking
work in Canada.

The exceptions to this requirement are noted in R30(2).

Occupations in which the protection of public health is essential R30{1){b)

Temporary foreign workers intending to work in a field where the protection of public health is
essential require a medical examination. A work permit cannot be issued to them untii they have
passed the immigration medical examination, or still possess a valid medical certificate based on
the most recent medical examination they were required to undergo within the previous 12
maonths. This applies to the following persons: )

» occupations that bring the worker into close contact {more than three hours per day and/or
risk of exchange of body fluids) with people, such as:

+ workers in the health services fields {e.g., physicians, physical therapists, massage
therapists), including hospital staff and employees, clinical laboratory workers, patient
attendants in nursing and geriatric homes, medical students authorized to enter Canada
to attend university, or health care students authorized to enter under R186(p);
teachers of primary or secondary schools or other teachers of small children;
domestic workers or live-in caregivers;
workers who provide in-home care to children, the elderly, or the disabled;
day-nursery employees;

> o > O

Note: Camp counsellors from non-designated countries were eliminated from this list in May
2002.

e agricultural workers from designated countries. (Please refer to Web site:
http:/Avww.cic.ge.ca/englishfinformation/medical/del.asp

9.2,

Six-month rule R30(1){c)

Applicants who don't otherwise require a medical as per R30(1)(b), and who intend to be in
Canada for more than six months, and have resided in a designated country for more than six
months within the year preceding their arrival in Canada, are required to undergo a medical
examination. The determining factor is not citizenship, but whether the person resided in a
designated country in the preceding twelve months. Designated countries are noted at the
following address: hitp://www.cic.qc.calenglishfinformation/medical/dcl.asp.
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9.3.

Foreign nationals who are medically inadmissibig}ﬁay be admissible as temporary

_ residents

Not all medical assessment results can be used interchangeably: A foreign national who is _
medically inadmissible as a permanent resident may be admissible as a temporary resident. The
reverse may also be true if the temporary resident's medical condition improves between
applications, such as when an active medical condition becomes inactive after treatment.

With some exceptions {noted below), when an applicant changes categories, a medical officer
must assess medical examination results for the new category. If the first examination was less
than a year earlier, a new examination may not be necessary, as a medical officer may be able to
review the existing results in the new category. Otherwise, officers should issue instructions for a
new examination in the new category.

The only exceptions are pemianent residence applicants with M1, M2 or M3 profiles and
temporary residents with M1 and M2 profiles. They do not need a medical officer to assess their
examination results in the new category, provided that the medical assessment is still valid, i.e.,
within 12 months of the appiicant’s last immigration medical examination,

Officers must ask a medical officer to review examinations of temporary residents with M3 profiles
who apply for permanent residence.

Note: Applicants are responsible for informing officers if they applied before in a different
categery. This includes applications in Canada for exiensions of status. Applicants must state
where they applied and include the application file number, if known.

9.4,

At the POE

R198{2)(b) states that, in order to apply for a work permit on entry, a person must hold a valid
medical certificate, if they require one.

Temporary workers who have undergone a medical examination within the previous 12 months,
before arriving at the POE and possess a valid medical certificate are not required to undergo any
further medical examination, unless aofficers have reason to beiieve that the person may not be -
admissible for medical reasons,

Temporary foreign workers who require a medical as per R30(1)(b), or who are from a designated
country where medical examinations are required and will be working for more than six months in
Canada, must apply for their wark permit at a visa office — whether visa-exempt or not — unless
valid medical examination results are available at the time of entry.

R1988(2)(b) does not-apply to foreign nationals who will be working in Canada for less than six
months (and are not employed in a designated occupation for which a medical examination is
required). However, this provision should not be used to circumvent the requirement to apply for
a medical examination at a visa office prior to arrival.

9.5.

Conditions related to medical status

If a client falls within a group defined by R30, or where a client requests (and is eligible for) an
unrestricted open work permit, medical instructions should be issued. An unrastricted open work
permit may not be issued until proof is received that medical status is acceptable. The resuits of
the medical examination will dictate whether an applicant may be issued an open work permit that
is unrestricted, or one that has an occupational restriction due to heaith problems. (See Section

10.)
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9.6.

Note: Any restriction (ndt the client's actual medical condition which led to the restriction) should
be noted on the work permit. .

In-Canada extension requests

All temparary residents from designated countries, including foreign workers employed in
occupations other than those described in Section 9.1 shouid be issued normal extensions for the
time requested by the client, if approved, with medical instructions. Remarks on the visitor record
must indicate “Additional condition: Must undergo Immigration medicai ekxamination for further
extensions to be considered.”

No follow-up takes place unless and until the client applies again for a new document. In cases
where it is felt appropriate, officers may impose conditions requiring the client to have a medical
examination and prove compliance.

When the client has been previously assessed as M-3 and the medical narrative specifies that an
update or extension is required, the case must be referred to the Health Management Branch
{HMB) for review if the client is requesting an extension and the medical certificate has expired. In
these cases: :

s officers should send a fax message to the HMB indicating the Client ID, medical file number,
date of last immigration medical examination and details about the extension request,
particularly the duration of stay requested by the client;
the file sheuld be held for five working days to allow the HMB to respond to the request ;

¢ once RHN responds within the five-day time frame, their advice should be followed;

s if noresponse is received within five days, officers should issue the document and netify their
Team Leader of non-response from the HMB.

It is very important that the Medical Report IMM 1017E, indicate if the cliant has had a previous

medical examination for immigration purposes. Officers must check the client history or previous

documents and if the person has had a previous medical examination, indicate “yes” in box #18 of
the IMM 1017E.

9.7.

Medical surveillance

The office (whether CPCV, CIC, POE, or visa office) which requested the medical examination in
connection with a temporary resident's application is, where required, responsible for issuance of
the Medical Surveillance Undertaking IMM 0535B.

9.8.

Refugee claimants R30(1)(e)

Refugee claimants and the members of their family in Canada must underge medical
examinations before they can work in Canada. See Section 5.41, Seif-support R208.

Medical coding

Medical results are communicated in coded form. The varlous codes indicate the following results:

.Mi : Medical examination passed;

M2: Medical examination passed; requires In-Canada medical surveillancs;

M3:. Conditional pass. May change and, for temporary.residents who remain in Canada;
needs to be reassessed by health programs one year after first medicat exam. Medical
results expire one year from the date of the examination;

M4 :  Medical examination failed. Public health concerns. No expiry date;

M5:  Medical examination failed. Excessive demand for services. No expiry date;

M&: Medical examination failed. Public safety concarn. No expiry date.
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10.

Open work permit

An open work permit enables the person to seek and accept employment, and to work for any
employer for a specified period of time. An open permit may, however, restrict the occupation or
location.

Open work permits should not be issued unless the person concerned may be issued a work
permit that is exempt from an LMO.

10.1.

Types of open work permits

There are two types of open permits that are presently used: those that are unrestricted, and
those that restrict the occupation. Open wark permits may be issued with or without cccupational
restrictions, depending on the applicant’s medical staius.

~Open/unrestricted work permit

s the employer, location and the occupation are unrestricted; NOC coding 9999,

¢ issued to any eligible applicant who has passed a medical examination for immigration
purposes with a result of M1, M2 or M3 (medical exam passed), or to persons who failed the
medical examination {M5) but satisfy the criteria of R208 or R207(c) or {d).

Note: Medical surveillance must be imposed for persons assessed as M2/32. Remarks on the
permit shouid indicate *medical surveillance required®.

Open/occupation restricted work permit

o the employer is apen (or unspecified}, however, an occupation restriction must be specified
as the person cannot work in jobs where the protection of the public heaith Is required;

¢ issued to someone who has nof completed an immigration medical examination;

« may apply for persons assessed as M3 or M5. The occupation restriction, where applicabls,
will be stated in the medical narrative (e.g., the physician may note that an epileptic should
not be a pilot, work near open machinery or af heights), The restriction, not the actual medical
condition, should be noted on the work permit. The restriction must be inserted in the
“Remarks” section of the work permit, .

Note: Persons assessad as M4 or M6 (risk to public heaith or safety) are not allowed to work. If
the condition is controlfed, a new medical examination is required before a work permit may

he issued.

Conditions to be imposed for openfoccupation restricted work permits

If a medical exam was not completed, one of the following conditions must be used. The specific
occupation restriction will depend on whether or not the client has residéd in a designated or non-
desighated country. (Please refer to Web site: htip://www.cic.gc.calenglishivisit/del.html.)
i) For persons from non-designated countries, the following remark should appear on the work
permit;
“Not authorized to work in; 1} child care, 2) primary or secondary school teaching, 3)
health services field occupations.” 7
if) For persans from designated countries, the following remark should appear on the work
permit; ' '
“Not autheorized to work in: 1) child care, 2) primary or secondary schoai teaching 3)
heaith services field, 4) agricuitural occupations.”

2011-01-20 Page 87 of 186

Page 144
JTI-2011-00124



FW 1 Temporary Foreign Worker Guidelines

10.2.

Who can be issued an open work permit?

Applicants in the following categories are eligible:
s persons described under R208(a) or (b), exemption code 561 or $62 (see Section 5.40);
o persons described under R207, exemption code A70 (see Section 5.41});
» persons described under R208(a) or (b), exemption code H81 or H82 (see Section 5.42);
« certain workers authorized to enter Canada on a reciprocal basis:
¢ Canada World Youth Program participants, exemption code C20 {see Section 5.36),
¢ certain international student and young worker exchange programs, C21 (some programs
are employer-specific vs. being ‘open’);
¢ family members of foreign representatives and family members of military personnel:
LMO exempt, C20, where a reciprocal arrangement exists (see Appendix F and Appendix
Cy
¢ professional athletes authorized to enter Canada on the basis of exemption €20, who
require other work to support themselves while playing for a Canadian team (e.¢., CFL);
« spouses of skilled workers, eligible under R205(c), C41 (see Section 5.38);
o spouses of foreign students, eligible under R205(c), C42 (see Section 5.38).

If a medical has not been completed, work permits should be open, or openfoccupation restricted.

11,

Co'nditions, including validity period

General conditions are imposed on all temporary residents (including workers) by operation of

R183. Individual conditions may be imposed by an officer under R185 as follows:

o aperiod of stay, or validity period of the work permit must be imposed;

« other conditions noted in R185(b) should be imposed depending on whether the work permit
should be open or a medical examination has been completed (as per the instructions in
Section @ and Section 10).

11.1.

What should the valldity period.be?

In general, the longer the duration of temporary stay, the greater the onus will be on the individual
to provide evidence of temporary purpose at the time an application for a work permit or extension
is made. )
Circumstances to be considered include the following: )
« Passport Validity under R52(1); officers cannot issue a work permit or grant status as a
temporary worker beyand the validity of the passport. Exceptions to this are noted in R52(2).
An additional exception applies for work permits issued to these who may not have status as
a temporary resident R202.

Note: All other criteria noted below are subject to passport validity, unless {like U.S. nationals)
they are excepted.

o LMO (subject to passport validity, officers should issue the work permit for the complete
duration of the LMO taking into account CAQ validity where appiicable)
expected duration of employment in the job offer;
maximum time allowed by any particular program or agreement in which the client is
participating. (Some programs or agreements may limit the length of initial issuance,
extensions or total length of employment in Canada. See Section 11.2.)

Providing requirements are met, officers should issue work permits for a Ionger rather than
shorter duration. Where there is no reason to limit duration, officers should issue a work permit for
the complete expected duration of the employment. it is in the Department s and the client's
interest to lengthen the periods between times when clients require service, i.e. allowing a person
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to work, without having to submit renewal applications anecessarily frequently, saves both the
client's time and money, and the department's resources.

Note: If a TRV is necessary, it should be of the same duration as the work permit {or passport, if
it will expire first) and it should allow for multiple entries, provided there are no restrictions
noted in IC 2,

11.2.  Categories of work with validity periods which may not be exceeded

Includes updates from OB 85.

Category WValidity period Notes

Professionals NAFTA (R204(a), exemption T23). Work permits  [No limit on the

' may be issued for three years, with renewals by number of
three-year increments, extensions
Other FTAs similar to the NAFTA: (R204(a), providing the
exemption T23): Work permits may be issued for  |ndividual confinues
one year, with renewals by one-year increments. o comply with the
GATS (R204(a), exemption T33): 90-day limit per  [requirements
12- month period. (Appandix G,
section 3.7)
Intra-company NAFTA (and other FTAs similar to the NAFTA) * For these cases, g
transferees (R204(a), exemption T24), General Provisions undenminimum period of
IRPA and GATS R205(a), (exemption C12): Work  [one year must pass
permits may be issued for the following periods: after the time cap
o Executives and managers: max. 3 years, unless [(ax. total period of
opening an office (1-year); 2-year renewals stay) before
allowable; total period of stay may not exceed 7 [EPplicants are
years; * eligible to be issued
a new work permit
e Specialized knowledge transferees: max. 3 in these categories.
years, unless apening an office {(1-year); 2-year
renewals allowable; total period of stay may not
exceed 5 years, * .

International R205(b), exemption C21. Most programs are 6

Experience Canada months or 1 year. See the table in Appendix E.

Programs ‘

Study permit holders  Work permiis issued under R205(c)(}), C30, where

the work is essential to the study program, should
not exceed the validity date of the study permit.

Spousal employment  Work permits issued under R205(c)(ii) examption

provisions C41 or C42 {or under R205(h), C20 in the case of
spouses of military personnel or diplomats) shouid
not exceed the duration of the principal appiicant's
stay in Canada.

Post-graduate R205(c)(ii), exemption C43 — Can be used only

employment once; total employment up to a maximum of three
vears. {See OP 12 for details) .

Live-In Caregiver The maximum validity of the work permit (and the  [Refer to OP 14,

Program maximurn to which it can be extended under this  [Section 5.10 for

program) is 3 years plus (+) 3 months. details

Refuges claimants, ste. [For work permits issued under R206, exemption

S61 or 362, initial validity is 24 months, and
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renewals may be issued for one-year periods.

Destitute students R208, exemption H81, a work permit should be
issued only to allow the study permit holder to
complete their term.

ITRP holders To be issued a work permit under R208, exemption
H82, the temporary resident permit must be valid for
a minimum of six months, The validity date of the
work permit should not exceed the validity of the

TRP.
Special category In most cases, foreign workers from these countries
countries may he issued work permits beyond a one-year

validity. Ses Appendix A of IC 2.

Quebec program

12.
121. GCanada-Quebec Accord
Under the terms of Article 22 of the Canada-Québec Accord, Québec’s cansent is requ']red in
. order to grant entry to temporary foreign workers subject to LMO requirements.
Workers authorized to enter Québec require Québec’s consent through the issuance of a
“Certificat d’acceptation” (CAQ) in cases where the employment requires an opinion from LMQ,
and In cases of live-in caregivers who change employers and obtain new LMOs. No CAQ is
required where the employment is LMO exempt.
42.2.  Joint undertaking on temporary foreign workers
Under the terms of Section V.19 of the Accord, Canada undertakes to consult Québec on the
identification of categories of temporary foreign workers who are exempt from HRSDC's labour
market opinion, and to advise Québec of these categories as well as any changes which Canada
intends to make to such categories.
Under the terms of Section V.20, Québec shall be responsible for:
a) determining jointly with Canada whether there Is a Canadian citizen or permanent resident
available to fill the position offered to the temporary worker,
b) providing prior consent for the granting of entry to any temporary foreign worker whose
admission is governed by the requirements concerning the availability of Canadian workers.
12.3. CAQ requirement
Foreign nationals destined to work in Québec do not require a CAQ if they are: .
o LMO exempt, or
o working for a pericd of five days or less (not necessarily consecutive days).
The CAQ is issued by the “Ministére d'lmmigration et des Communautés culturelles du Quebec
{(MICCY)". ' '
12.4. Issuance of CAQs
Procedures are in place to ensure the exchange of documentation between Canada and Québec
where confirmation is required. An approval from Service Canada presented by an applicant
destined to Québec has already been cleared with the Québec authorities and thus includes an
approval from the province for the issuance of a CAQ.
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12.5. Joint confirmatiaﬁnprocedures
Joint procedures can be summarized as follows:

1. an employer wishing to hire a temporary foreign worker submits the application form to
the Service Canada, describing the nature of the employment and the skills required
to perform the work;

2, an employer who first submits an appncatton to the MICC is advised by Québec to
submit the request to Service Canada; _

3. after assessing the request, Service Canada sends the application and any
background information to MICC indicating its intention to accept or refuse;

4. within ten days, MICC indicates its intention to accept or refuse to Service Canada,
documenting its decision with background information, as necessary,

5. if sither Canada or Québec can demonstrate that the employment will have a negative
labour market effect, the employer's request is refused,;

8. if both Canada and Québec agree that the employment can only be filled with a
temporary foreign worker, the appiication is approved;

7. Service Canada sends the employer a letter cohfirming the decision to approve the
application. The employer informs the potential employee who then contacts the
processing office indicated in the letter of approval;

8. Service Canada confims the approval with the appropriate visa or immigration office.

Note: In order to extend a CAQ, a job offer must be re-confirmed.
A CAQ may be valid for a maximum of 36 months. For occupations that have an
Education/Training Factor (ETF) of less than 5, the CAQ may be valid for a maximum of 14
months.

12.6. Countrles served by MICC
The “Service d'Immigration du QGuébec” has offices throughout the warld. A list is available at
hitp:/ mww.immigration-quebec.gouv.qge.cafanglais/index.htmi.

13.  More guidelines for unique situations

13.1. Airline personﬁei o
There are provisions contained in the 1944 Convention on International Civil Aviation which allow
for the largely unrestricted and expeditious entry of fareign air carrier personnet to the extent that
such personnal is necessary to perform supervisory and technical duties connected with the
operation of international air services. The agreement also embedies an element of reciprocity.
As outlined below, different requirements apply to flight crews, operational technical and ground
personnel, and station managers:
o flight crews are exempt from work permits pursuant to R186(s);
» operational, technical and ground personnel of foreign commercial airlines require work

permits, but are LMO exémpt under R204, T11;
o station managers require a work permit but are exempt from an LMO under R205(g), C1 2
provided they meet the guidelines for intra-company transferees;

¢ foreign airline security guards (e.g., El Al):
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4 on alrcraft; considered members of the crew, work permit exempt R186(s);

+ atthe airport: Those security guards stationed in the airports and who are responsible for
checking passengers and their luggage hefore they board the aircraft require a work
permit, but are exempt from an LMO pursuant to R205(a), C10.

13.2.

Camp counsellors

Includes updates from OB 64.

Counsellors at day or residential camps require LMOs for work permits. However, camp
counsellors who are working in a volunteer capacity may be issued work permits pursuant to
R205(d), C50 provided they, their activities and their employers meet the criferia noted in the
guidelines. C50 work permits are fee exempt. Individuals do not require a high school diploma.
The NOC Code is 5254.

SWAP and other Working Heliday Program participants may work at summer camps.
See Secticn 5.39 for counsellors working at religious or charitable camps.

Note: Canada Revenue Agency has a list of all Canadian charities in good standing available
thraugh their Web site at hitp:/iwww.cra-arc.gc.ca/tx/chts/menu-eng.html. 1t is not sufficient
for the foreign national to be simply working without payment for a CRA registered charity in
order to be considered a charitable worker and exempt from the LMO requirement. The
activities they are performing for the registered charity must also not be competing directly
with Canadian citizens or Permanent Residents in the Canadian labour market.

Medical examinations for camp counseilors

Historically, all persons applying to enter Canada as camp counseliors have been required to
undergo an immigration medical examination. However, as of May 2002, only potential camp
counsellors who have resided in a designated country for six consecutive months, at any time
during the one-year period immediately preceding the date of seeking entry or the application, will
be required to undergo an immigration medical examination. This means that counsellors who
have been living in the United States will not have to undergo an immigration medical exam
before issuance of a work permit.

The designated country list is available at hitp://www.cic.ge.cafenglish/information/medical/dcl.asp

13.3.

Camp counsellors in training

Camp counsellors in training (CITs) do not require work permits. They may pay a fee to attend
camp as other campers; however, they are there, at [east in part, to receive training during their
stay with the intention of becoming a camp counsellor the foltowing year.

Camp counsellors in training occasionally assist camp counsellors in their duties. They do not
have any of the responsibilities of a camp counsetior and are under constant supervision by a
camp counsellor. They do not meet the definition of "work” in the Regulations.

13.4.

Foreign camp owner or director
For a camp owner, director or their spouse, a work permit is required, but ihey are exempt from
an LMO pursuant to R205(a), C11.

Other members of the foreign owner's family, should they wish to be employed by the camp, wiil
be subject to the LMO requirement as per the guideiines for R205(a), C11 in Section 5.30.
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The above guidelines apply whether the camp is a children's recreaticnal facility or a hunting or
fishing camp. '

13.5.

Fishing guides

Cross-barder employment of fishing guides has been an issue in the past, and in 1993 a joint
working group of Canadian and U.S. immigration officials agreed that border laks issuas should
be dealt with in a spirit of facilitation.

This working group reached an agreement that recognized the legitimate nature of each couniry's
labour certification process (confirmation) for fishing guides who want to operate in the other
country. The temporary entry provisions of NAFTA do not apply to fishing or hunting guides, Both
countries nevertheless agreed that there shouid be an effort fo facilitate the movement of such
guides by establishing rosters on each side that would identify vacancies. Due to the complexity
and the resources required to implement the reciprocal roster system, it was never put info place.
Instead Canada operates the following mechanisms:

o Border [akes; For fishing guides working on lakes which straddle the Canada - U.S. border,
officers may issue seasonal work permits which are LMO exempt pursuant ta R205(b), C20.
This LMO exemption is based on the principle (and fact) that Canadian fishing guides are
accorded a similar privilege to work on the U.S. side of a border lake. Seasonal work permits,
specifying day use only, may be issued for guiding U.S. residents or persons staying at a U.S.
facility.

e Canadian employers: U.S. fishing guides working for a Canadian employer {(such as a
resort) require an LMO for a work permit.

» Canadian lakes: A U.S. fishing guide who wishes to work on a lake which is fully inside the
Canadian border requires an LMO for a work permit. For those guides who are self-
employed (where there is no employer on either side), officers may issue an LMO-exempt
work permit if the guide can demonstrate that the requirements of R205(a), C11 are met.
-Fishing guides must be able to demonstrate that their activities attract tourism cor benefit
Canadian citizens or permanent residents.

Consistent with the privilege of free navigation in the Boundary Water Treaty, American guides
who cross the Canadian boundary line to get 1o a U.S. fishing destination are not required {o
report for examination by Canadian POE officials. U.S. fishing guides possessing an Ontario
fishing licence, and fishing well across the boundary line within Canada, would nof be considered
to be incidentaily in Canada, and do require a work permit. (See Border lakes, above.)

13.6.

Oceans Act

Canada's territorial limit extends 12 miles from all Canadian ocean shorelines and within this fimit
narmal immigration requirements apply. Within the 12 to 200 mile Exclusive Economic Zone
(EEZ) of Canada, work permits are also required for temporary workers hired aboard any marine
installation or structure (and its safety zone) that is anchored or attached to the continental shelf
or seabed in connection with its exploration or the expioitation of its mineral or non-living
resources. This includes any artificial island constructed, erected or placed an the continental
shelf. This does not include vessels operating past the 12-mile territoriat limit that are not
“attached to" or the property of an artificial island, or anchored to the seabed.

See the following table for definitions that pertain to the Oceans Act.

[Artificial island [Any man-made extension of the seabed or a seabed feature, whether or |

2011-01-20 Page 93 of 186

Page 150
JTI-2011-00124



FW 1 Temporary Foreign Worker Guidelines

ot the extension breaks the surface of the superjacent waters
Continental shelf The seabed and subsoil of those submarine areas that extend beyond
ihe territorial sea throughout the natural prolongation of the fand territory
f Canada to the outer edge of the continental margin or to a distance of
00 nautical miles from the inner limits of the territorial sea, whichever is
the greater, or that extend to such other limits as are prescribed the

Oceans Act. .
Marine installation or  {Any ship, offshore drilling unit, production platform, sub-sea installation,
structure pumping station, fiving accommodation, storage structure, loading or

landing platform, floating crane, pipe-laying or other barge or pipeline
land any anchor, ancher cable or rig pad in connection therawith, and anyj|
other work within a class of works prescribed in the Oceans Acl.

Temporary foreign workers need an LMO for a work permit if they are employed in any of the
following locations: ‘
« aboard any marine Installation or structure attached or anchored to the continental shelf:
+ in connection with the exploration of that shelf; or
‘ e in connection with the exploitation of its mineral or other non-living resources; ‘
« on or under any artificial island constructed, erected or placed on the continental shelf or
seabed, for examples:
+ temporary foreign workers employed on drill ships or drill platforms that are anchored to
the continental shelf for the purpose of searching for ofl; .
+ gravity based structure (GBS) production platforms used to extract crude oif within the
200- mile economic zone limit or the edge of the continental shelf.

13.7. _'Lﬁit—echtatesEovemmeht personnei

Work permit required. LMO exempt under R204, T11.

Official U.S. government personnel assigned to temporary postings in Canada may include
officers of the U.S. Citizenship and Immigration Services (USCIS) and U.S. Customs and Border
Protection {CBP), members of the International Joint Commission, 1J.S. grain inspectors and

others.
U.S. pre-clearance officers working in Canada are not accredited.
The work permit case code is 20 - Worker, N.E.S. Officers should not use code 22 - official status.

U.S. government personnel arriving in Canada for the first time will be issued a work permit, on
presentation of a “letter of introduction” from the appropriate agency identifying the assignment,
its location and the number of years the employee will be assigned in Canada. Long-term work
permits may be issued for the duration of the assignment. They are fee exempt pursuant to
R299(2)(j). The occupational codes wilt he entered as follows:

Supervisory Staff NOC 1228

USCIS Inspectors NOG 1228

U.S. Customs Inspectors NOC 1228

U.8. Grain Inspectors NOC 2222

« International Joint Commission and others NOC 2263

CIC does not wish to restrict management of the U.S. Government agencies concerned from
assigning staff to other locations in Canada for temporary duty. For this reason, officers should
use the following terms and conditions. U.S. Government employees are:

« prohibited from attending any educational institution and taking any academic, professional or
vocational training course, unless authorized, '
« rot authorized to work in any accupation other than stated; and
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13.8

» not authorized to work for any empioyer other than stated.
Notation to be included on the work permit: If transferred to another location on a permanent

basis, & new work permit will be required for the new location.
Family members
Work permit required, Case Type 20, but LMO exempt under R205(b), G20.

Pursuant to the reciprocal agreement between the United States and Canada, eligible family
members may obtain work permits subject to medical requirements where the protection of public
heaith is essentiaf,

Family members are eligible for open/unrestricted work permits where medical requirements have
been met. The expiry date shouid coincide with the U.S. Government employee’s term of duty.
They are exempt from cost recovery under Code E03.

Note: A U.S. Government official seeking short-term entry for the purposes of performing duties
and providing services for the U.S. Government in Canada may enter as a business visitor if
the criteria are met.

- U.S. Internal Revenue Service {IRS) employees

Work permit required, but LMO exempt pursuant to R204, T11.

IRS employees will periodically enter Canada to audit, collect and do criminal Investigations. IRS
representatives require a work permit, but are LMO exempt as they will be engaging in
employment pursuant to an agreement entered into with a foreign country by or on behalf of the
Government of Canada. They may be issued a one-year wark permit. ‘

Rall Grinder Operators, rail weiders or other specialized track maintenance workers

Foreign nationals seeking to work as rail grinder operators per National Occupation Code (NOC)
7432, rail welders per NOC 7265 or other specialized track maintenance equipment operators

may be eligible for exemptions to an LMO pursuant to R205(a), C10.

Eligibility for this exemption will be based on several considerations including:

» if the foreign national is coming to operate machinery which is crucial for performing the
duties of a rail grinder operator, rail welder or other worker of specialized rail maintenance
equipment and

¢ onthe length of time the machinery is needed in Canada.

Specifically, if machinery required for these services is not available in Canada and must
therefore be brought into Canada fram a foreign country, foreign nationals trained to operate this
equipment may be eligible to enter Canada with an LMO C10 exemption for the express and
exclusive purpose of operating the imported machinery for the length of time it is required for
providing rail frack maintenance.

Canadian companies may contract forsign companies to perform rail maintenance for a period of
time which may extend to a year or beyond. Howsver, while the contract may be valid for one or
several years, the machines are often only brought into Canada for weeks at a time to complete
grinding or weiding activities on Canadian rail lines before returning to their country of origin until
they are needed in Canada once more. Therefore the length of the contract between the
Canadian rail company and the foreign machine service provider may hot be reflective of the
actual time the machine is in Canada.
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Machines imported for durations exceeding one month

In cases where the machine is in Canada on a sporadic basis, for days or 3 to 4 weeks at atime
over the period of the contract validity, foreign nationals may enter Canada with the C10 LMO
exemption in arder to operate the machine. If, however, the machine is imported to Canada and
remains in Canada for a continuous period exceeding one month in duration, the C10 exemption
no longer applies and the foreign machine owner should normally undergo the LMO precess in
order to assess whether a Canadian is available to operate the machine on this ongoing basis.

C10 exemption only valid for short durations of work .
This exemption is only for foreign nationals required in Canada to operate the machinery for short
periods of time. Foreign nationals coming to install, repair, maintain or uninstall rail grinder, rail
welder or other rail maintenance machinery are not covered through this exemption but may
qualify for different exemptions. . -

TIP: It is recommended {but not required at this time) that foreign national rail
maintenance workers coming to Canada to operate spe<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>