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. ( GOYERNMENT OF SREVISH COLUMBIA 215 )
MEMORANDUM

"3 DEFARTMENTAL GONPIROLLER ) v oo

From RIGHI-OF-FAT AGENT,
FROVINCIAL DEPT. HIOHWAYS,

o PROVIHCIAL DEPT,. HIGHWAYS,... .. .BUILDINGS,
RECENME
oo BUDINOS . .. gq_-‘-m_...gﬁ..t_}% e , oo AFRIL 3By te 58,
L e TEr

Bleofioralt Scuth Okanagan.

The following settlement has been completed
on the sbove mroject and compensation may be reimburssd
Erom the Bs C. Highways and Bridges Authority.

R/, Claimand and Deseription. Anount,

1816 Racelver General of Canada - $1,693,50

Part of Tsinstikeptom Indian Reserve
#10 ~ Holdings of Annie Lindlay.

P
. &+ B, Gould, for

Chief Right-of-Vay Agont,

0EQ:omea,

1234637
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\ . .
GOVERNMENT O BRITISH COLUMBIA—DEPARTMENT OF HIGHWAYS

H. 120

(“)MPENSAT!ON IN TERMS OF THE “HIGHWAY ACT"

{SgeTion 18)

RIGHT-OF-WAY Fle._..;.m".....mu-.

... DEPT. FraE No, PLAN No.

d’ o HGIONAL PHSTRICT Moo Evecromat Diotaicr.. . Bouth Okenagan
2 Jame and detalls of highway or Incldental works__ Kelowns Bridge Approaches

Description of property..... S9instikeptun Indion Ressrve #10

Name of registered owner.

Bsaaiver Guneral of Ganada

Is title unencumbered? . YOR ___ If not, pive details of encumbranca

Name, title, ete., of party to whom compensation is recommended to be paid

Beasiver Genarsl of Oanadm

DETAILS OF COMPENSATION REC%!;IB!ENDBD 1O BR FAMY PURSUANT TO SECTION 14 OF

B “HIGHWAY ACT=

- A. For Improvemenis on the Lands Taken

— or annazad fo the & 8 hand of
Rosdst Lengih, + widih,
Buildings: Lenath, 3 widih, 3 hefght,
Ses Remarka,

(Subree. (1) x{lﬁgj?t.h N N“}‘Ejﬂf g2 the land so taken, that Is (o say; everylhing construcled on

Sinsclures: See Remarks

Fentea: j‘.a::gﬂ:, feet, See Remarks
, Cleariug: Ares, 0489 aerer.. DREFUTE 1and @ 3200.00 pay gare  §. - 178
i Grading: drea, acree.
Plagtlng: Ares, + See Remaris.
Cultivation: Ares, 44353 W@s. SeRemarto_grain poresge & $350.00 par | 1,525
Other Improvenents ({6 bs stafed) ROTS
Remarks:

COMPBNSATION RECOMMENDED --—~-—34§35-f59- 4.

B, For Londs Taken (Not Subdivided Lands)

(Subtae, (1) (5).) " Lands which wera ariginally granted (o some person by the Crown, either in tha ripht of {8 Province
or the Dominlon, 2ad by the taking of which the {otal aren [aken for the purposs of bighways from the 1ands comprised {n the original
Crown grapt iy found (6 exceed one-twentlelh of the total srea of the lands comprised in the Crown grant, and 1hen onty for the area

i excess of one-dwentieth of that Lotal area”
- Area of orightal Crown gramt -~ - - - -
Total area taken for road purposes - - - -
Deduct one-twentieth of area of orfginal Crown grant -
Area for which compensation Is payable . .
Theland lavalued at§ _ __ peracee.

a5, B ac,
..4122._._&@- - At &,
ORI, avreesAUOR: | 0 A¢, £0E,
5' 22 Al A&, '
CoupensaTION RECOMMENDep §R034 under Ssatiin A.

I hereby oerﬁffy' that this statement is in sccordance with the provisions,of 52?1 16 of the * Highway Act”
Date___._ Tabruayy 13th 1958 r\?/ (9” .w.«uD

I bereby revommend that compensation be paid accordingly.

Date 1o

Date. : A 1

(DEALT WiTH.)

Regenal Mw:& ways Dept.

Divifel OfFelsl, Bighwoys Depl,

APPROVED;

Regloral Filghwoy Enginrer.

2, MEsisier ot Axdriant Depudy Bilnister,
PuTY piuly (OVER}

SIR 2028
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10 ENSUNE IMMEDIATE ATTEHRTION

{
PLEABK DUSTH FILE NO;..R/./.H...].'“B..J'.s..

DEPARTMENT OF HIGHWAYS.

RIGHT-OF-WAY AGENT

523 Columbia Street,
Eamloops, B. C.

July 8th, 1958,

Mr. W, 8. Arneil,

Indian Commissioner for B. C.,

Department of Citizenship and Immigration,
- P. 0, Box 70,

Postal Station A,

Vancouver, B. C,

Dear Sir:

Rs: Kelowns Bridge Approaches

Enclosed herewith is cqmpensation cheque numbar
9180 in the amount of $2,330,75 payable to the Receiver
General of Ganada.

This compensation is for property asquired
d \ through Tsinstikeptum Indian Reserve #.0 for right-of-
N1,Y way purpoges on the above project.

0 ’ Yours truly,

‘:) 47170 4 H. D. FRANCIS ¥

b
. . Right-of~Way Agent . .
R’} A (0 urC1o :
[0 Encl,
({\U
.
- A € E N T U R Y gropd O C E L E B R A T E
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... DepT, FLLE No PLAN No.
“galoNAL DISTRIGT Now

. _ o

Loy . H. 150
GOVERNMENT é"’BRlT[SH COLUMB_TA—DEPAR’I‘MM OF HIGHWAYS

C JMPENSATION IN TERMS OF THE "HIGHWAY ACT”

SzerioN 15

RIGHT-OF-WAY FILE.... b

ELECTORAL DISTAIGT. oo, BB EH, D L

2.-—“4-

ame and details of highway or incidental works__ KeAQwoa Eridze Approsohes

Description of property__Ssinstikepiua Indisn Reaerve #10
Mame of reglstered owaet. Regeiver Gansral of Sanada
Ts title ynencumbared?.__ X®® 3¢ not, pive detalls of encumbrance

Name, tltle, ete,, of parly to whom compensation Is recommended o be pald
Regeiver Qeneral of Qanafa

DETATLS OF COMFENSATION REDOMMENDED TO BE FAID PURSUANT TO SECTION 16 OF

SHIGHWAY A
4 Foz- Improvements on the Lands Taken s ¢
( Subade, £1) (5).) “Im;:ro\remem att the land so laken, thaf I3 to say, everything consiructed on
or dnnexed fo the 2o the hand of m
Roads: Length, + widik, .
Balidings: Length, ; width, } heighi,
See R ' .
Siruety s.“ Remarks

Pences: Lengeh, fert. See Bemarks.
e 8,07 acrer @AAAT 04 DARSUCS @ $200,00 per sore | 1,624 00

Clearlpg: Area,
Gl:nd.lng; Arez, acres.
Plantieg: Areo, . See Remarks

Cultivatlont Ares, . SeeRemarks

Other nprovements (:ommtm;Mmm pasture
& $150.,00 por mere 193 Eu )

MMWMMLMMM _ 523 @5

Rerarks: s 550 ?5
CoOMPENSATION RECOMMENDED £ A.

B, For Lande Taken (Not Subdivlded Lands)

(Su?uee. 1) (‘bj ) Y Lands which wers ordginally grented lo some person E}r ths Crown, elther In tha right of the Provines
or fhe Pominien, and by the fakiag of which the lotal azea taken for the purpose of highways from the lapds camprised Ins the orlgiosl
Crown grant fz found fo exceed onea!wenua!h of the toisl arex of the lards comprised in the Crown grant, and then only for the area

In excess of onetwentieth of that total area”
Area of original Crown gramt - .- - -

as, Bl &

Totat aréa teken for road purpoeses « e . O b7 5. BT £ R
Deduct one-fwentleth of area of origlbal Crown grant - - _as 8¢ AC.
Area for which compensation ix payable P 1235 .. BC, I _ag,
The Tant {2 vatued at sm—'mper aore, 67 8e07 £Fe
180,00 L7 1489 R8f . cimion rucorMmNDED $ Paid undex Heotdon As

278.00 N oy 2,09 @s. .
¥ hereby czm{y that this stalement is in accordance wﬂh the pm?is:ons of sccuo 5 of the * Highway Act”

Dato dune 5th 19.898
. Rex!aiﬂ’ R):Mol-w Arerl, ays Bepr.
I bereby recommend that compensaiion be pald accordingly,
Dafe_ .19 Ditirict Gficial, Fighways Degt,
AFPROVED:
- Dale... . , 18 :
. Ruglonal Highway Englater,
Deputy Hinister of Atehiant Diputy Mintzier.

{BrALT waTH.)
. {OVERY

SIR 2026
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Dapartment of nghways

_Keluwna, B.C..*

’?Attentiom m—. wnr MeDonald

e — P T

S Wk BANK INDIAK ouucu_"

BOX 850 WESTBANK, B.C. VOH 2A0 — TELEPHDNE 768-5200

L+

CHIEF RONALD M. DERR!CKSON
LT ; GOUNcmLoHs '
W?LLIAM J. DERRICKSON g ;

February.3, 1977  ~ F.%

1420 Water Strset

{' Gt ~4’

. 4 ""j

:;..@' ‘z: - P : s B L. =%
Dear Sir- : ;'. 'y " d =
{s 5 A oyl .

?{; As a result of our meeting last week where ve dlscussed o

'T'your proposed plan for ths videning of Highway 97 between -
" Westbank and Kelowna on Indian Reserue Number 9 and Indian

Reserve Number 10, we assured you.that we felt the widenlng of :
the proposed . highways would be a benefit to the sreas concerned. -
We also assured you that we would negotiate in good faith but
ve also expressad our concern that the Department of Highways

-has in the past not acted in good faith with the Westbank Indian_'

Band ‘concerning some of the problems we. have had with .them,
therefors it vas a decision of the Westbank Indian Council that

ve ‘are nat willing to negotiate for the widening of thnse roads

until same of these past problems are settled, P, g

Some of the problems the Westbank Indian Council haue. _fi

He wish to settle. the re- routlng of some of the road pfféffi

ways-through Indian Reserve Mumbers 9 and 10 for example Casa

Loma Road on Indian Reserve Number 10; no payment has.been made 7:":
“for this road.to the Reserve. 'Also, this road .uses .up some .of

the. most valuable lake front property. It is also & very narrow’
and unsafe road. . Westside Road From the Ferry.Wharf North to
the ‘énd .of the Resdfve uses up a half .mile of very valuable '

beach which makes it un-usable. He have never been pald for thi:ﬁmmuir

road o 3 ‘ ‘. , .Hﬁ

The tweo above rosds wvill héﬁe to be re-routed ét the

expense of Department of Highways and compensation made for tha o
.land. -

,uMM'

e )2

are: . : J,;

i o ———— te
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- We' would objact to this right-of-way- untll this Ferry wharf
Question is ssttled. ) ) o S

' ve request payment in full for this rock.

0.,4-"’ «‘/w

We cannot find any record of paymenﬁdgade for the * .
property the ferry vharf sets on. .This property has not been
used by the Provincial Government and we would request ne-'. . °
gotiations for the transfer back to.the .band. - It is also our e

T

ynderstanding that Inland Natural Gas has applied for s rlght—ﬂé S

of -vay from the ferry vharf up Westside Road to Highway 97.

P
. Many thousands .of yards of .rock were. - ‘taken frcm the S &ﬁf{;
rock pile on Casa Loma Road by the Department of nghways vhen /’K’

Okanagan Lske Bridge was.built. We have never been paid for
this rook, 'also .the removal of this rock has created a lasrge .

.unsightly cavity in the .property which we.feel further d;stracts

from the value of the land, This will have to be corrected and .

Any widening of the hlghuays through the Reserves uould
require complete feneing. We would request that both sides of
the Reserves be fenced w;th gates and cattle guards vhere
needed.

We would also request proper accesses to the new
highway routes as well as frontage roads. The Westbank Indian
Band would like a contract to sell gravel from the Westbank
Indzan Band Gravel Pit for any proposal wvidening proJect.

. The Westbank Indian Council feels that we would have tu
have a socisl and financial impact study completed at ths.

" Department of Highways' cost but without obligation so that we

vould be able to determine the advantages and disadvantages of
the changes you have requested in the Highways systems to the
Reserves.

: The 1nd1v1dual members and the Uestbank Indian Council
vould request funding for appraisal services .to determine the
values of any land to be taken for the highuay ‘widening.

"The above.noted are some of the problems the Hestbank
Indian Council have encountered in the past with the Department
of Highways and we trust our relationship in the future will be.
an improved, more encouraging one For the benefit of both parties.
Yours very truly,

WESTB NF:«:D;AN QUNCIL

RMB/ec Chlef Lonald M. Derrickson

SIR 2024
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. Qrrige . T™HE

N

T, A, Drew
irector of Property Services

VICTORIA

DEPUTY MINISTER Tad Wd&?ﬂlﬂﬁa

T

A

Trk FROVAWCE OF BRISH LOUMBL V8YV 2M3

REFCR XK KA NSRRI
MINISTRY OF RIGHWAYS AND PUBLIC WORKS
March 28, 1977

File: 33-1

Chief Ron Derrickson
Westbank Indian Council

Box 850

Westbank, B. C. VO 2A0
Dear Sir:

Re: Ministry of Highways and Public Works and
Tsiﬁktikeptum Indian Reserves #9 and {10

Further to the meeting in the office of the Honourable Minister of
Highways on March 8, 1977 and the meeting between your Band and
Ministry of Highways officials, including the writer, in Westbank on
March 16th, as undertaken then I am herewlth writing a letter of
intent to the Band,

The Ministry of Highways and Public Works intends to:-

!
1. Offer compensatlon for lands to be taken for the widening of the
present right-of-way of Highway #97 subject to appraisal and to |
our standard terms and conditions. This refers to both I.R. #9

and I.R. #10 .

2. Bear costs of such appraisal, such to be by a mutually agreed
appraiser, and Mr. R, L. dePfyffer appeared acceptable to both
parties, Such appraiser also to apprailse lands required for
Westside and Campbell Road relocations.

3. Bear costs by way of a fee for a Band member for such to provide
interpreter services in dealing with individual Indian locatees
who cannot speak English.

4, On agreement being reached for compensation the widened right-of-
way will be fenced and legally surveyed, and plans deposited and
registered with both Govermments, established by Orders-in-
Council, and all fencing, survey and legal costs will be met by
this Ministry with ownership of the rights-of-way in the Province.

0-;.0.0-002

L ’??x;

7"&(-'/ e
At
SIR 2012 .
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5, Having in mind that a preliminary layout plan has been made in the

7.

land use planning of I.R. #9 by the Band's consultant, Interform
Planning and Design Ltd., 811A Seventeenth Avenue, S.W., Calgary,
through Mr. P. V. Esnouf, M.R.A.I.C., this Ministry intends to.
bear costs of a study to define access points to the highway in
I,R. #/9 both now and in the future in relation to such planning
80 that these can be installed cooperatively by this Ministry both
now and in the future. Such study to be by Interform Planning and
Design Ltd. and terms of reference to be agreed and an estimate of
cost made in advance. If costs are in excess of $5,000. this .
Ministry will require Cabinet Committee approval,

1f frontage roads are necessary or if and where widening of Indian
roads at intersections is necessary, all such construction and
maintenance shall be by the Ministry and compensation paid for
lands required to standard terms and conditions.

The Mindstry intends to relocate and construct Westslde Road to a
new and lmproved intersection with the highway and will offer com-
pengation for land involved to standard terms and conditions and
will fence, legally survey and register plang, etc. for such
relocation, bearing all legal costs and will untertake such construc-
tion at Ministry cost as per paragraph 4 with ownership in the

Province.

The Ministry intends to relocate and construct Campbell Road (also
known as Casa Loma Road) to a new and improved intersection with
the highway and will offer compensation for lands involved to
gtandard terms and conditions and will fence, legally survey and
reglgter plans, etc. for such relocation, bearing all legal costs,
and will undertake such construction at Ministry cost as per para-
graph 4 with ownership in the Province.

Vhen such relocation and construction are complete and the right-
of~way is properly established by plan and Order-in-Council on the
respective sections of Westelde and Campbell Roads, this Ministry
shall have no further use for the existing right-of-way and roadway
gections by-passed by the new sections, except for a section of
Westside {(formerly Highway #97) which is shown outlined in red on
print of Plan R.P. 4791 hereto attached. The reason that it may
not be possible to return this section of road is that the road
sexrves as access to two water lots, Lots 5093 and 4003, 0.D.Y.D.,
vhich are under the jurisdiction of the Ministry of Environment
(Lands Branch) and it has been brought to attention that the lots
are.reserved from alienation and dedicated for the use, recreation
and enjoyment of all the Public of B. C. However, should it be
possible to transfer this section of road to the Band, as same 1is
covered by a properly registered plan (R.P. 4791), Provincial and
Federal Orders-in-Council will be necessary. This will also be -
required for that portion of Campbell Road which is shown outlined
in red on print of Plan M,533 attached. Equal consideration should
be given to compensation to Government for lands returned to the
Band and covered by plans, as to lands gained from the Band for the
relocations and the apprailser ‘should assess valuation of lands
returned, and legally registered by plan.

Qillloa

SIR 2013
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10, As previously mentioned, the two water lots (Lots 5093 and 4003)
outside the Reserve are beyond the control of this Ministry and
are under the control of the Ministry of Environment (Lands Branch).
An application to lease these lots should be directed to the
Ministry of Environment, Compensation of $1,000. was paid to
the Band by the Provincial Government. in 1953 for foreshore
rights involved in Lot 5093,

11. 1In the matter of the rock quarry and the rock used on the 'causeway
at the west slde of the floating bridge, it was agreed that full
research will be made by this Ministry of the records of the

B.C. Toll Authority who constructed the causeway and removed the
rock from the Reserve. It will be necessary to determine whether
such quarrying and rock removal was done without consent and com~
pensation to the Band or to the Federal Government. Thils gonsdder-
ation includes the matter of leaving the quarry on Indian land and
the treatment to be given to the quarry to screen it from sight,
Notwithstanding the results of such research, to be commenced .
immediately, this Ministry will do all possible to effect such
screening durilng the relocation of Campbell Road by constructing

a berm with material excavated, and the Ministry will also ensure
proper drainage to the 'quarry arvea. . :

12, 1In the matter of hiring of Indians on the highway constructionm,
such will be a factor in the Ministry requiring the contractor to
hire local labor to the extent that a suitable and competent group
of individuals are available, Similarly, in any day labor work
undertaken by the Ministry in the Band lands, then suitable and
available Indians will be employed.

13, In the matter of use of Band gravel, pit run or crushed, the
Ministry will test the qualdty, gradation, etc. of such gravel
source and determine its quantity by drilling, with Band permission,
and 1f suitable gravel is available and in sufficlent quantity in
the Indian land, then i1t will be specified to the contractor that
such source shall be used in construction within the Reserve, - ‘

subject to normal provisions.

Certain other points were discussed in the meeting and should be
recorded:~

a) In negotlations with individual Indian locatees the Ministry's
regular conditions and procedures of right-of-way acquisition
should be outlined to the Band. Such matters as providing for
water line and drainage crossings, compensation to lessors and
lessees, dealing with wells, building set-back, etc. to be out-~
lined, and such will be provided to the Band by the Ministry's

Director of Property Services.

0.0-00--4

SIR 2014
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b)

In the matter of lesser Provineial roads crossing the Indian
Reserves to serve non-Indians beyond, the Ministry will continue
to maintain such roads and will discuss with the Indian Band,
relocations of such roads 'to suit Band planning and development.

" Where such roads sever and render undevelopable, small corners

c)

d)

e)

h)

of the Reserva, severage compensation might be indicated,

Where subdivisions adjacent to Reserve boundaries are contemplated
in future, the Ministry will forward such plans for Band comments
before approval. The Ministry will also recommend to the Regional

‘District that Indian Band development plans be fully considered in

community planning in the area. The District Highways Manager will
investigate drainage problems to the Indian lands by some such
subdivigions, 7

In respect to the Provincially owned(Shannon Lake Road) maintained
by this Ministry, consideration of cattle underpasses and drainage
requirements will be fully assessed and reported upon by the
District Highways Manager, Kelowna.

In respect to the cut-off lands as determined by the McKenna-
McBride Royal Commission Report, the Westbank Indian Band wish it
placed on record that present agreements made affecting I.R,'s #9
and #10 in no way prejudice or jeopardize the Band's rights and
position in requesting full compensation for such cut-off lands.

In respect to the provision of improved rocad access along the east
boundary of I.R. #9 from the recreation center to the Boucherie
Road (about two miles) this Ministry undertakes to carry out a
survey of this, such route to be along the common boundary as much
as possible.  Upon full agreement and acquisition of right-of-way,
consideration of construction will be made between this Ministry
and the M.L.A., once costs are estimated.

At Hayman and Boucherle roads where the new highway leaves the
alignment of the old, the sectlon of old road, upon successful
acquisition of right-of-way for the new, will be handed over to
the Band. The Ministry is to undertake legal survey and also
moving of utilities,

The Ministry will give consideration to purchasing shot rock
rip-rap available from. the Band, if required, at a mutually
agreeable price. . -

The Ministry will undertake paving of at least one mile of tha
Provincial road known as the Old Okanagan Highway to coincide with
paving of the new highway. The Ministry will also give increased
attention to dust control on such road.

--sl'nools

SIR2015
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k) The Ministry will give every possible effort to avoid interference
with wells, and also with moving of houses. If necessary and
‘possible, houses will be moved and wells redrilled.

I trust this covers the points raised at the meeting.

In respect to immedfate and future action, having in mind the pressing
need of the Ministry to proceed with final design preparatory to
calling of contracts this summer, on final right-of-way acquisition,
it is proposed that the following sequence of action proceed;-

(1)

(11)
(114)

(iv)

(v)

(vi)

(vil)

The Regional'Superintendent of Design and Surveys, Ministry

of Highways and Public Works, Kamloops, will stake out the new
limits of right-of-way for Highway #97 and discuss and explain
all factors of the design which will affect the Band and the
locatees. Consent of the locatees and the Band for the
Ministry of Highways and Public Works to enter and survey will
be obtained by the Bard Council. -

The Appraiser will be appointed immediately and will proceed _
te make his appraisal for right-of-way for Highway #97.

Full research of facts surrounding rock and quarry past use
will be made,

This Ministry will proceed immediately with design, right-of-
way plan preparation and ground layout for the relocations of
the Westside and Campbell Roads to enable appraisal of the
rights-of-way to be made and the appralser will be instructed
to appraise the old and the new rights-of-way.

Consideration will be made of the Band's intention to acquire
the right-of-way as registered, to the old ferry landing if the
Band is successful in obtaining a lease to the water lots and
the right-of-way as registered for the Campbell Road.

Based on all of the above, a complete offer of compensation for
a negotiated purchase of Indian lands will be made rather than
expropriation or resumption., In the event that a mutually
satisfactory settlement is reached, the Province will not be
relying on Order-in-Council 1036 in this case.

This Ministry will awailt terms of reference from the Indian Band
for the Consultant's planning study for Government approval and
upon agreement a start wlll be made at once and upon completion
a defined process, policy, and agreement for access definition
within I.R. #9 will be agreed upon and implemented in the
construction and future dealings with the Band. The need for

. speed in this process is underlined.

tohlin-ﬁ

SIR 2016
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I trust the foregoing meets with the approval of the Band and your
comments are requested,

Yours very truly,

R, G. Harvey
Deputy Minister

RGH-ew
Attachs.

cct Executive Director, Engineering
Director of Hwy. Design & Surveys
Regional Highway Engineer, Kamloops
District Highways Manager, Kelowna
N. J. Prelypchan, Ministry of the Attorney-General
P. J. Pearlman, " " "
'Hon, Minister of Highways & Public Works (2)
Asst. Deputy Minister

R Asst, Deputy Minister & Chief Engineer.

SIR 2017
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Wa—-:?i'?*—-:?ifi DAL counciL
BOX 850 WESTBANK, 8.C. VOH 240 — TELEPHONE 7685200

CHIEF RONALD M. DERRICKSON
COUNCILLORS .
WILLIAM J. DERRICKSON R ALBERT WILSON

RECEIVED
October 6, 1977 T o ﬂi;;;:"'s

e B T g e e oy ey

. OCT'IZ 1977
R. G, Harvey, Deputy Minister AMSHERED....c s sssmrconemsmsssssms ”
MINISTRY OF HIGHWAYS AND PUBLIC WORKS HOTED e
_ _ Victoria, B.C, Dmt‘mm '
; . vev ez 0 PAlBeeressninn s
" Dear Sir: .

RE: YOUR FILE #33-1
Letter of Intent to the Westbank Indian Band

3 March 28, 1977

; _ In reply to your letter of March 28, 1977 -

?Kﬁ/ bl #1. The Westbank Indian Council would require clarification
| b o of the phrase 'staundard terms and conditions',
f L, G ™ :
row #2., We understand that the Department has not found R
L . Mr. de Pfyffer's appraisals of other reserve land :
! I e values to be acceptable. Is Mr. de Pfyffer of
, ) f&gf Columbia Appraisals Ltd. still acceptable to the
{ g O . Department?
§ #3. Bear cost of all fees for interpreter services for |
i 7 L any Band members who request such services, and who :
i 6“@%& cannot speak or clearly understand English. !
! #4. ... all fencing, survey and legal costs will be met :
! . by this Ministry with ownership of the rights-of-way i
: T T in the Province, 1f requested by the Band Council or
“j e the individual locatee,
§ #5, ... this Ministry intends to bear costs of a study
! LA tqo define access points to the highway in I.R. #9
; Y and.I.R. #10,
, A
!
E—' - " ';,.)hp ’ R e s 2
i - . . -\::’ L

SIR 2018 ’?i
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R. G, Harve  Deputy Minister f

MINISTRY OF HIGHWAYS AND PUBLIC WORKS

—_ -~
-_E;. u!,Ur"'
Y e

It is the understanding of the Westbank Indian Council
that a Social and Financial Impact Study would be done
for both I.R. #9 and I.R. #10 at the Highway's expense
to determine the advantages and disadvantages of the
changes to the reserves. In your letter, it does not
make a direct reference to this Social Impact study.

The Westbank Indlan Band is unable to undertake this

study until advance funds are forwarded. We would
suggest an advance of $5,000.00 be made to the
Westbank Indian Council, so that this work may be
started., We would not object to you negotiating

the total price with Esnouf, Nielsen, Selnar, Total
costs must bhe arrived at and approved for the Social

Impact Study.

Who is to determine'whether frontage roads are necessary,
and where widening of Indian roads at intersections are

necessary?

Again, we would require clarification of the phrase
*standard terms and conditions',

Again, we would require clarification of the phrase
*standard terms and conditions',

Okay

Equal consideration cannot be fairly given to the
Government .for lands returned to the Band and covered
by plans, because in many cases, the Band has not been
fairly compensated for these lands,

Although a letter will be sent to the Minister of the
Environment regarding the mentioned water lots 5093
and 4003, ODYD, regarding the return of the upland
access, 1t is important that the Westbank Indian Band
consider all of the requirements for the road system
as a package. To this end, negotiations with the
Department of the Environment 'should not be pursued in
isolation., We would strongly recommend that the

Department of Highways should take the inter-ministerial . :

responsibility.

Again, we must state that we feel that the Department
of Highways must take the inter-ministerial responsi-
bility for the return of these lands to the Band,

We would request compensation, plus the Westbank
Indian Council does not agree to the phrase 'screen
it from sight'. We would want- 1t made usable.

SIR 2019
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R, G. Harv . Deputy Minister
MINISTRY OF HIGHWAYS AND PUBLIC WORKS Page 3.

L)

The matter of the rock quarry. should be parf.of the
Social impact study, and recommendations should he
forthcoming from that,

What is the progress of the Department of Highways
/A4 &y research into B,C, Toll Authority records? If no
. compensation was paid, who is to calculate quantltles?
Who would pay compensation9

A e e S Bas v+ 1y ey

All road edges should be considered.for 'natural
74 appearance., No sears should be left at quarry or

elsewhere, The Ministry should make avallable to the

planner the records of the B. C. Toll Authority.

#12, Okay

#13. a)

ff/ The test results should be delivered to the Westbank
L Indian Band,

pt ) We would require clarification of the phrase 'regular
AR conditions and procedures'.

_ The Westbank Indian Band would require a list of the .
" Ministry's regular conditions and procedures of ,
right-of-way acquisition immediately, :

b)
% -71¢%g»j ‘e severage'compensatidn must be made.

.c)
; . ’ The District Highways Manager will investigate drainage
i Cﬁ( problems to the Indian lands by all such sub-divisions. i
i d)

|

| ‘

{ The Westbank Indian Council does not concede ownership
i to the Ministry of Shannon lLake Road.

idosp Also, the Westbank Indian Council feels that no further
4, W tnnerd development be undertaken until the road is up-graded
. to handle this traffic. . .

f! e)

ke Okay
i

iy

RN

: .
SIR 2020 ;
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R, G. Hary- -. ,
{IGHWAYS AND PUBLIC WORK

MINISTRY

)

Times, dates and committments established.

g).

Okay

h)
Okéy:“_
DI

The Band feels that all of old Okanagan Highway should
be paved and that the dust control given this year was of no

help,
k)

If‘it is necessary to move a home, then all existing"services:
should be provided for by the Ministry.

Deputy Minister

Page 4:

If it 1s impossible

to move a locatee, then he will be compensated for the

comparable value of that home,
expenses will be undertaken by the Ministry.

(1)
QOkay
(ii)

Our appraiéers or theirs? Cost established.

(1i1)
Okay
(iv)
Okay
(v) |
Okay
(vi)

Assuming Ordgr-In-Council #1038

To our knowledge, this has not taken place.

SIR 2021

is in respect of

I NN EEIE T I I

A11 moving and re-drilling

5!
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R, G, Harvy Deputy Minister

MINISTRY Or niIGHWAYS AND PUBLIC WORKS - Page 5

Provincial right to 5% of Indian Reserves for roads, it
is our calculation that in excess of 6% will be required
on I.R.#10, The wording of the last sentence is
threatening, It would be preferred if the wording were
to the effect that 'realizing:- that the Westbank Indian
Band is endeavouring to develop its lands in the best

AT traditionh of community planning, the Department of

Highways anticipates a satisfactory settlement of our
mutual objectives and assures the Band that it will not

be relying on Order-in-Council #1038 under any circumstanc

e

(Vili) ‘t"  €4'? _f' I f?' f“j R '?' 'ftuLJ

. .:..-_1.' l.'-." 3 .
Refer “to attached Terms of Reference - Highway Impact
Study, I.R. #9 and I.R. #10, .

. The Westbank Indian Council feels there is still
substantial differences in your letter of intent than was
agreed to at our last meeting at the Copper XKettle Restaurant
in Westbank, and as a result of the fact that your promlses
appear to have changed, we have appointed Mr., Derril Warren,
Warren, Ladner, Barristers and Solicitors of the City of
Kelowna, to represent the Band, and his recommendation to us
is to avoid further correspondence, and that a second meeting
be held to discuss these points that separate the two parties.

It has also been brought to the attention of the
Westbank Indian Band that the Jacks are demanding compensatlon
for Bear Creek Road, which leads up to the Peterson properties.
This road is also known as Peterson Road.

We are quite prepared to meet with you at a convenient
time,. S22 in my
absence, please contact William J.. Derrickson, Councillor
and Admlnlstrator for the Westbank Indian Band.

Yours y-truly,

WESTBANK INDIAN COUNCIL
Chief Réﬁala 1, ne;§ici56n

RMD/st -

SiR 2022
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-Province of Ministry of Parliament Buildings

_ Brilish Columbla : Highways and - 7 orla
Public Works b i
DOFFICE OF THE - . / f,(
" OEPUTY MINISTER HIGHWAYS /// / F /
YOUR FRLE soseciimeumnin

CUR FILE -,-.,3;3‘:.]....»....._...

September 29, 1978

Chief Ronald M. Derrickson
Westbank Indian Council
Box 880

-‘Westbank, B. C. YOH 2A0

Dear Sir:

Re: Additional Right-of-Way for Highway #97 and
Right-of-Way for Relocations of Westside and
Campbell Rodds ~ Tsinstikeptum I.R,'s #9 & #10

Further to your stated desire to commence negotiations by September 30th
we have been pressing ahead with all possible speed towards that goal.

The position we are now in is that we have prepared a set of plans which
I enclose, based on the Consultant, P. Esnouf's recommendations of
lTocations of intersections, accesses, highway location and arterial road
locations. These plans encompass I.R. #9 and I.R. #10 and include.
Highway #97 and its frontage roads, etc. and the Westside Road and the

Campbe1l Road.

We wish your agreement in principle to fhese plans at this point, bearing
in mind that as-we proceed in negotiation there may be minor amendments..

We also seek your concurrence that such negotiations be with the individual
locatees concerned, with Band Council involvement and ratification, includ-
ing 1f necessary, interpreters to be provided at our cost. This is what

we understand to be the best arrangement. If you wish an alternative
approach, please advise. ' _ :

* In respect to the overall agreement which we believe must follow locatee
settlements, I am pleased to say that concurrence has been given that we
will construct the road along the east boundary of I.R. #9 at our cost.
As 1aid out in the minutes of the January 12, 1978 meeting, item "f", the
Band will turn over the land for the right-of-way for this road when it
is constructed. This construction will cost in excess of $500,000. The
road connection from this road across McDougal Creek we consider to be a

Band responsibility.
- ceitinl

SIR 1999
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Chief R. M. Derrickson - Hwy. 97 Relocation - Sept. 29/78

2.0!.;

In respect to the rock used in the causeway we can only assume it was
taken in accordance with some form of agreement between the contractor,
General Construction, now defunct, the owner, the B.C. Toll Highways and
Bridges Authority, now defunct, and the Band and we know it was covered
by a Band Council resolution to accept $1500 in compensation because we
have a copy of that resolution;-a copy also went to the Canada Department
of Indian Affairs. We can only assume the rock was removed under their
auspices. The Canada.Department of Indian Affairs now advise us that they
cannot confirm whether or not the payment was ever made. Under these
circumstances we are advised that the Provincial Government has no legal
responsibility in this matter} however 1 am authorized te propose a purely
"ex gratia" payment to the Band of $20,000 in this respect.

Concerning the road from Highway 97 to the old ferry landing, covered by
plan, and the water lots, we have written to the Minister of Environment.
He has authorized the Surveyor General to survey the filled lands in )
‘these lots. We have not at this point the concurrence of the Minister of
Environment nor Cabinet to hand over these lands. I am hopeful that in
due course such approval can be obtained., Westside Road north of the old -
ferry landing to the north boundary of I1.R, #10 will be degazetted when
the relocation of Westside Road is constructed and established. ,

I request your concurrence, in principle only, with the attached plans
and your agreement that we proceed with locatee contact and negotiation
if that 1s your concept of the procedure. :

For your information our appraiser has reviewed the valuation of the
92.5 acres of land which these plans show for additional and new right- -
of-way, and his appraisal is $545,575. UWe ook for an early appraisal

figure from your appraiser.

I am enclosing two sets of plans and 1 am sending one set each to Mr.
Esnouf and Mr. Walchi with copy of this letter. :

" “Hoping to hear from you soon,

Yours truly,

R. G. ﬁarvey
Deputy Minister

RGH-ew
Attach,

cct Esnouf, Neilson, Selnar - |
Attn: P, Esnouf - Encls,

E. J, Walchly, Reg. Director General
B.C. Region, .
Indian & Morthern Affairs - Encls,

SIR 2000
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‘

: £ epmbm 29, 197§ =~ Your Me #33 1
: 'Subjzc,t - Additional R:.ght—oﬁ way «fon Highway 97 and the
':-R,C ht-0d-way - for relocation of Wua':é.{.da and =

Campbaf/ﬁ P.oadé, “Tndidn Rederve #70°

i do ,mﬁw:m your ﬁumszb*tg that we have neceived the. -plans, and with the
wZoxception of ‘Lot 15, Gellatly Road intersection, and Loi 33-1 and Lot
+-33-0 and the noxth end 0f "the noad intersection, we are in basic
“ragreement. . Thete are some minon changes:as aequested by Band members,
wf;eﬁh -we uutand Zo” bfwtg up a;:.awL next; maeang on Tuez;day, Nouembefr.
1440, 19 > :

. pomi to “your: Ma:tment.-:tha,t Au.ch. 5
negoua,tr_om with. mdw,cdua,e ‘Locatees concerning this matter,- ‘be with
Band Counell involvement and natification; with interpreten services
‘provided al youwr eost.” We have no basie disagreement as Long as we
- both cleanly understond youn statement, ' We phopose that no negotiations
 will be held with the individual Locatees unless the Council 4s presents
. In other wonds, no meetings udifl be set up with individual Loecatees
pwod I mee,tmgé ahe n.equuuzd with Loccu:am Councdi wu:z mafzz the
" ama.ngemant/s i | :

In n%peat io ﬂw, th&yé agnamamt to budd and cowsmc,t a

,

Ctwen over the Right-of-wayf~for ihis road when it i4-condtructed, and

O . woad along The east boundary of I.R.'#9 at your cost:; The Band will

“that. the Band will be eompensated.fok the: Land as it a ﬂmaugh
J hoad. In negand 2o any Locatee fnvolvement in this east boundarny rvad,
.thz Aame me:thad WL ba ué.ed as Lwth .the hf.ghmy ﬂkugh ﬂ9 and #10

SlR 2004

ity i il'pllal..- 2
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. RCG, Hanueg ) ;
Fepwty Minister - I
- Ministry of H:Lg!uuayfs a.mi Pub&c [l!o!da& :
Nouembe)n 7, 1978 L o o

e The noad connedtion iom ﬂm road- achoss Meﬂougaﬂi Cfnee we.

: duagnee with you,” and feel it is the neAponsLbility of your Lkmﬂg B
. o construct an interlocking noad. We feel it is ildiculous o constuct

- accesses to Highway 97 and convince the Locatees to gdve up Zhein land,
* and “then not construct an interloching hoad. 1t had always been my
- undwtandmg Ihcu: yowc M—émmU wou,Ed pay ﬁafr. ﬂm -

¥ ;
a G v

Erade ¥

T In neaspec,t to a‘ﬁe fwcfz.wsed Ain .the cauAemy, “and your M{.ncd&gé' -'-"' L
faﬁém 20:pay $20,000.00, dn. ﬂu.& )uagand we. acgept’ ihe 20, 000 00 s’ 6@&8 B D
. th- i - : : o : . = . "_:, A

i Concerming:the -noad §rom Ha.ghwag 9710 the. ofd wm nctmg, ,

_enueje.ed by plan and the waten Lois,:and your siatement tZa.t the Surveyor - ~

“Genekal has been anthondzed o survey the fi{lled pontion of the Lots. . -

TUThAS- 8 vol ithe-intention of our agneement. Our infentlon was Zhat we
-would be given the entire waten fois. ~As you hnow, we have done exfemsdve
planining for that area, and we )Leqawle .the entine waten !.aié, not just
.the Med pofr.tf.onzb R S .

3:' . “In J‘LagMd 0 Ihe eua.ﬁuat.wn Aot by your appmwse)r_ on 92 5 aches
' @ aﬁ Land, and his {igure of $545 575.00, we conudm this uttenly Md,cauzaws,
- and najac,t At ﬁw&?.y. . : :

S I have baen naw_emng ::ha ﬁdu a_nd 1 haue come ,ta the conefusdion
20 that in onder o be fully satisfled, the Westbank Indian Band would £ike
o enten «dnlo a copthact, a Legally binding agheement, that is 1o be
rotigied by the Uepa.ument of Indian Affains and your govermment. 1%
will spell out the obligations of both parties as to Lbsues raised since
the negoitiations began, and uE agheement of each issue, 1 _geel that
#his way there can-be no ‘doubt as ‘o what was said on both sides, as I
feel that some of our Lssued have been omitied on sidetrached grom Zhe
oniginal agreements. -1 feel that .in the .interest of maintaining a good
Fu worhing nelationship with your l‘«{u'bbéﬂl.y, At uu,E,?_ be nece/samy ta amfm
- A.nto Auch an agnewawt K

Vowwf}c trity,
’ WESTBANK TNDTAN ou:ucu

S\ -

Chief Ronald M. Derrichson

} RMD/ 8t '
¢.c, The Honowrabfe (. R, Bennett
© Mr. Fred Walchll, Directon General

SIR 2005
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o Ministry of 941 Bianshard Streat
Province of ry Vr a

—,

British Columbia - Transportah?n, Bre. n Columbla
Communifeations VBW 3E8
FFICE OF THE i . .
E?EPUTY MINISTER and Highways Phone: 387-3280
HIGHWAYS
YOUR FILED svoriincnmaiiesatireasias
ouRr FiteZQ=60-09........

February -26, 1980

.-n._-_____-fr-————
st e seonch
|a‘“ Yg

Chief Romald M. Derrickson i hy v /
Westbank Indian Band FEB 98 1930
P.0. Box 850
Westbank, B.C. NOTED
VOH 240 - | vicrom, 86—
Dear Sir:

Re: Negotiations for Imncreased #97 Highway Right-of-way
_and for various public road rights—of-way in
—Tsinstikeptum Indian Reservea:f10- -

Please excuse.the delay in my writing in response- to your phone call,
What T decided to do was to follow a.suggestion contained in a
previous letter from you of November 7th, 1978 in which you remarked
in the context of the need of a comtract, that it would.be.adviaable
to "spell out the obligations of .both parties as to issues raised
since the negotiations began and the final agreement of.each issue'.
I believe we should "spell out these.obligations" and try to settle
these issues so that we can get down to compensation negotiation.

1 believe we have five basic issues still to.be resolved and I have
taken considerable time to prepare the attached documentation.for
each issue, to recount the past correspondence and minutes, and to
discuss what we believe 1s our.current position based on the.overall
dealings we have had to date.

One of the five issues, Issue #5, on the Easat Boundary Road and
McDougall Cross Road, does not concern Indian Reserve {10, so I do
not include documentation of it with this letter.

I note your letter of January 15th, 1580 to the Honourable Minister.
The Minister left. on vacation very shortly after he received this
and will be returning and will reply soomn.

My feeling is as expressed im your second last paragraph eof that
letter, that agreement on Indian Reserve f10 is more possible
immediately so I am addressing this letter to Indian Reserve.{10
only. If we can resolve all outstanding matters in respect of
Indian Reserve #10, we shall seek agreement on compensation as to

.n-|2

SIR 1970
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Chief Ronald M. Derrickson . =2 - February 26, 1980

that Reserve separately. However.our position remains that the final-
agreement referred to in our letter of December 7th, 1978 should bear
relationship to all outstanding matters, including compensation, as
concluded on both reserves, I will write on Indian Reserve #9
separately later.

We do not believe there has been any sudden change of attitude and we
believe that an examination of the attached recountings of past
correspondence, ete. will support this position.

Before dealing with the outstanding issues relating to Indian

Reserve #10, I should reiterate that.all positions stated inm this
letter and in the attached documents. remaln subject to our previous
provisos that a mutually satisfactory settlement must be reached in’
respect of 21l outstanding igsues,

In respect to Indian Reserve #10, we now have a design and you will
now have the plans, We have included the berms for sound proofing
and we have included the drainage and curbs you desired.

Concerning employment ¢f Indians, we will address ourselves to this
immediately, Firstly, concerning Highway 97, the construction will
be by tendered contract; however we are prepared to exclude clearing
and grubbing, fencing, and all work on the berms save for rough
grading, 1.e. topsoil placement, shaping and landscaping, from the
tendered contract, and perform such work with the employment of Band
members 1f they are willing to do this, This work, except for the
berm treatment, could go ahead.at an early date, immediately after
settlement of the land compensation. We can also do all the work on
Campbell Road or on Westside Road by day labour employing Band members
and equipment as availdble, i1f such 1s.porsible, or include one or
both of these roads within the tendered contract. We need an early
decision on this and 1f you have .a.preference for one road to be
completed earlier or to.be done by day labour we would like to know
this. '

Concerning gravel, we can designate Band pits for the tendered
contract for subsurface select gravel use, if the Band gives us
appropriate and firm prices and undertakings on these items. This can
algso apply to the Campbell Road and the Westside Road. We are
forwarding test findings,

With respect to Issue #2- ("The Compensation for Existing or Relocated
Roads and the Application of Order-in~Council 1036") documentation
has been included with this letter. Howaver for Indian Reserve #10
we really believe this is not an issue in respect of the existing
Westside and Campbell Roads, as we will be returning all lands no
longer neaded following their relocation.

SIR 1974
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Chief Ronald M, Derricksen -3~ February 26, 1980

Wa will be compenaating for the Baar Creek Road and we ere prepared

to compensate for 2,25 acres on the Westsida Road (Highway 97 to old
Ferry Landing Section) and 1,013 acres for the existing main Higbway 97
in this reserve, as apparsntly in thsa past this compensation was not
mada, It fs further understcod that all of the sbova 1s without
prejudice to our position that many of these roads were excludad from
tha tranafer of the Reserve in 1938,

In respect to the old ferry landing lease of filled land we belleve
that the access problem can be solved, and that subjeet to this, tha
lease ean go.ehead,

Your responsa to the documentation attached is sought acd 1f you
see no obstaclas to commencing land compensation negotiations for
Indiam Reserve 410 we will commence these Imuediately,

I will await your response on Indian Raserve #10 before writing on
Indisn Reserve #9 which has many mora problems,

I also enclose a consolidation of the threa original letters of
March 28th, October 12th ard November 17th, 1977 for your convenience.

Yours sincerely,

Original Signed By

R.G. Harvey
Deputy Minister

Attachs,

ReR/fek

¢ci Honourable Premier+
cc; Homourable Alex V. Frasert
cc: F.J.Walchli, Regicnal Director Gemeral,
B.C. Region, Indian and Northexrn Affairs+
ce: B.A, Barrington-Foote, Constftutional
and Administrative Law, Ministry of Attorney-General+
ce! Assistant Deputy Minister, Operationst
cci Director of Property Services+
cc: Regional Highway Engineer, Kamloopst

SIR 1972
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finistry of i

8) St e MENIORANDUM

Hi18

wkesiside
ampteil
q3-j)o

¢10 en.  Tos

Tsinstikeptum Indian Reserve No. 10 _ ate:  June 30, 1981
Campbell Road Right-of-Way
Revised Compensation Offer

Headquarters Fila;

Regional File: B/ 1816
District Flla:

This is prepared as the result of a discussion of the memorandum
dated 29 June, 1981, which records cur meeting with the Westbank
Indian Band 26 June, 1981.

1. mthrespecttothecreationcfamlrﬁlanggervebz

E ed lands either by the Indian
Ba.nd or Canada lIhe Govarmnent of British Co}.mbia would

inmvolved in this transaction except in the latent
capacity as Crown Grantor. The Indian Band or Canada is i
unable to acquire any rights not already alienated, and
British Colurbia retains full right of reservation and
applicability of the Statutes of Briltish Colurbia.

Where the lands to be acquired are unalienated /
Provincial Crown land, then British Colurbia would arrange
to pass title to Canada, in trust, under the same temms -
and conditions as Q.I.C. 1036, the document applicable to
the Reserve fmn which the r:n.ght—of—way was acquired.

2, The Ministry of Transportation and Highways is not pre-
paredtoconsme_ranyaddlttonale:@e:ﬂiturebymmﬁ
Netlson Partnership at this time.

3.. '.Ihe und s in question, large enouch to accomodate golf
course na , 13 shown on plan R2-60~12A at Secticn
12+50 (final location to be determined by Project Supervisor)
and is designed to be a structural steel arch 5900 mm wide

(19.36") by 3700 mp (12.14') high as was agreed in design
discussion with Mr. A.9W.G. Smith.

4, Or:mrents with res'pect to the rock quarry and bridge are
notad. .

Page 25
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5. BAccess,

(a}
{b)
(<)

(@)

(e)

The Ministry of Transportation and Highways will agres to

a 30 ft. designated width for all accesses on Canpbell
Boad and Highway 97.

The Ministry of Transportation and Highways will restore
those accesses presently in use at the time of construction
of this project. -

The construction of future e_accesses not Qraentlz recryired

by designated in cur discussions is the responsibility of
the owner or develorer at the time of develorment.

No accesses will he installed during the construction nox
allowed at a later date which are pot covered by a valid

access permit obtainable on application +o the District
Highway Manager, Kelowmna.

The accesses defined in this dooument are clearlz under-
stood by both parties o be construction conmitwments
Sranted pursuant to the requlations governing such accesses,
and not 1o be a right-of-smy ccntn:.ment in this agreement.

6. 'Ihemmstry of Transportat;cn and Highways is prepared to offer,

without prejudice, the sum of $20,000.00 as a contribution towards

. the construction of the easament road in Parcel Q and the zcha-~
bilitation of old rcad in Parcel FF Remainder; this sum to be
expended as the owner deems most sultable in order to provide
access to the "FF beachfront lots'.

7. The M:Ln:lstry of Transportation ard Highways is prepa:ced to
amend its fotal offer of comensation for Campbell Road
follows:s

1.
2.
3.
4,
B3
'6-

Parcel GG &8 X

.Parcel P Remainder

Parcel FF Remairder
Parcel FF-1
Iot A, Plan 59924 CISR

" Parcel Q S17

.l.../3
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The total acreage acquired as r/w in this transaction totals:

1. Parcel GG & XK 0.13 Acres
2. Parcel P Remainder 0.21 Acres + 0.01 2Acres
3. Parcel FF Remainder 0.06Ac+004Ac+095m+010P\c.+116Ac
4. Parcel FF-1 : 0.55 Ao,
5. Lot A, Plan 59924 1.40 Ac.+0.05 Ac.+0.30 A:: +4.71 Ac,
6. Parcel Q 0.32 2c.
TOTAL 5.99 Acres

Camcbell Fpad, etc , acreaqe value total divided by 9. 99 Acres
,acqu.u:ed equals S17 per acre.

Hi. 97

We must still acquire an additional portion of I.R, 10 for Hwy.
97 right-of-way. These additional acquisitigns are listed as fo]_'l.cms

1. Parcel V R2-60-10/11  9.65 Acres
2. Parcal W-6 R2-60-)1 0.37 Acres
3. Parcel W=5 R2-60-11 - 0.58 Acres
4. Parcel T2 . R2-60-11 0.39 Acres
5. ‘Parcal T-1 R2~60~11/12 1.80 Acres .
6. Parcel I -- R2-60~12 0.56 Acres
7. Parcel J. Rem, R2-60-12 0.85 Acres s17
8. Fem. Pcl. EE R2-60~12/12C 1.53 Acres
9, Parcel K R2-60-12/12C 2.77 Acres
10. Parcel S R2-60=-12 1.24 Aores |
1l. Parcel CC R2-60-12 1.88 Acres
12, Parcel N R2-60-12/13 0,92 Acres
13. Parcel O . R2=-60-13 0.1l Acres
' ‘ 72,65 Acres
Per instruction
2265.B.cra£xAveragecostne.racreCanpbellmad ,31_7
= s17
Fecamend
MacSween appraisal Hwy. 97 817
A. C. Brown )
Director of Property Services
per:. M‘-‘a&/
D.I.FP. MacSween
Senior Property Megotiator
DIFM/do |
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1 THIS AGREEMENT is made as of the 15th day of April, 1983,
-

AMORNG:

4; HER MAJESTY THE QUEEN 1IN RIGHT OF
o CANADA as represented by the Minist-

' er Indian Affairs and Northern De-
“ velopment

ot

2 ("Canada®)

] ' OF THE FIRST PART;
T

1 AND:

_%‘ WESTBANK INDIAN BAND as represented

3 by its duly constituted Council

] ("Westbank")

=

- OF THE SECOND PART;
o

1

AHRD:

W HER MAJESTY THE QUEEN IN RIGHT OF
iri THE PROVINCE OF BRITISH COLUMBIA as
b represented by the Minister of

Transportation and Highways

-~
¥ ("British Columbia™) !

OF THE THIRD PART;

WHEREAS:

ST

A..  British Columbia wishes to acquire for highways purposes or

I

-, other works of public utility or convenience the lands (the "Lands")

™ described in Schedule "A" attached hereto;

B. Canada and Westbank have agreed to transfer the Lands to Brit-

o ish Columbia on terms and conditions that have been agreed to the sat—

-. isfaction of the parties;

i DN paper 27
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The parties wish to enter into this Agreement to provide for

and set forth the terms and conditiens upon which the transfer of the

Lands is to take place. -

of the premises and of the respective covenants,

NOW THEREFORE THIS AGREEMENT WITNESSETH that in consideration

conditions and agree—

ments hereinafter contained and other good and valuable consideration,

the parties hereto covenant and agree ceach with the other as follows:

1.

PART I: INTERPRETATION

DEFINITIONS

For the purpose of this Agreement, unless the context otherwise

requires:

(a)
(b)

(c)

(d)

"Band" :means the Westbank Indian Band;

"Construction Plans” means Drawing Nos. R2-60-10
amended to January 8, 1980, R2-60-11 amended to Janu-
ary 8, 1980, R2~60-12 amended to April 7, 1980,
R2-60~12A amended to April 7, 1980, R2-60-12ZB amended
to May 13, 1980, R2-60-12C amended to May 13, 1980,

R2-60-13 amended +to April 7, 1980 and R2-60-13A

amended to July 21,‘1982 prepared by the Design and

Surveys Branch of the Ministry of Highways and Public
¥Works;

"Council" means the duly constituted council of the
Westbank Indian Band as defined in the Indian Act;
"Indian Act" means the Indian Act, Chapter 1-& Revis-—
ed Statutes of Canada 1970, as amended from time to

time and any regulations pursuant thereto;

DN paper 28

Page 30 .

TRA-2011-00162




RN R

" “{this Agreement or any part thereof.

3.

"

L

APPLICABLE LAWY

.%' R o
~ (&) "Lands" meansuthose properties within the Tsinstikep-
g‘ tum Indian Reserve No. 10 which are described on
J%, Schedule "A" attached hereto; -

T (£} "locatee” means a member of the 7Band who holds a

7¥gé Certificate of Possesgion or Notice of Entitlement

i%: igsued by the Department of Indian and Northern

,ji Affairs;
ig (g) “"New Highway" means those sections of Westside Road,

o Campbell Road and Okanagan Highway No. 97 passing

_;} through the Reserve which are proposed for highway
ﬁij works as shown on the Construction Plans;

! ‘

ifé(h) "Plan of Survey" means the survey plans registered
_g under numbers 68152, 68076, and 68077 in the Canada

igé Lands Surveys Records, Ottawa, Ontario; |

.%3 (1) "Reserve" means the Tsinstikeptum Indian Reserve No.
&13 1G;

;ji(j) "tenant" means any person 1aﬁfu11y occupying the Re-
- serve who 1is not a member of the Westbank Indian
ﬁ Band .

:sz. - INDEX AND HEADINGS _

- The index and the headings of this Agreement are inserted for
féconveni

ence of reference only and shall not affect the construction of

This Agreement shall be governed by and construed in accordance

. -With the laws of British Columbia except that wherever the laws of

I3

!

i
PBritish Columbia conflict with the provisions of the Indian Act and

=

. T

éregulations made thereunder, the latter shall prevail.
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4. STHGULAR AND MASCULINE FORM
Whenever the singular or masculine is used in this Agreement,
it shall be deemed to include and mean the plural, the feminine or the

body politic or corporate as the context or the parties hereto may re—

quire.

| PART II: THE TRANSFER
5. Subject‘to the terms and conditions herein contémplated:
(a) Canada and Westbank agree to transfer to British Col-

umbia for highways purposes or other works of public
utility or convenience and British Columbia aprees to
acquire from Canada and Westbank for the said purpos-
es all right, title and interest of Canada and West-
bank in and to the Lands free and clear of all encum-
brances save and except for the rights and 1interests
in respect thereto retained by Canada and Westbank

pursuant to this Agreement;

{b) Canada agrees to undertake to pass or cause to be

passed a Federal Order 1in Council effecting the

; transfer herein contemplated, which Order in Council

is required pursuant to section 35 of the Indian Act.

. PART III: COMPENSATION

- 6. AMOURT OF COMPENSATION

The total amount of compensation to be paid by British Columbia

to Canada for the use and henefit of Westbank for the transfer of the

‘Lands to British Columbia by Canada shall be s17

DN paper 30
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7. PAYMENT OF COMPENSATION

The Compensation Price has been paid by British Columbia to
Westbank's solicitor to be held in trust by him until the Completion
Date as hereinafter defined at which time, subject to the terms of
this Agreement, it shall be paid directly to Canada in trust for West-
bank. All interest earned on the Compensation Price prior to the Com-
pletion Date shall be paid at monthly intervals directly to Westbank
by Westbank's solicitor for distribution to the parties entitled

thereto.

8. APPORTIONMENT OF COMPENSATION

The Compensation Price 1is by way of lump sum compensation for
the transfer of the Lands and any apportionment of the Compensation
Price among the respective locatees and the Band shall be the sole re-

sponsibility of the Council.

PART IV: DATES

9. CLOSING _

The Closing shall be completed on such ‘date (the "Completion
Date") as the Federal Order in Council referred to in clause 5(b) has
been passed or at such other date as may be mutually agreed upon in

writinghbetWeen the parties hereto.
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Each of the representations, warranties, and covenants set

forth in this Agreeﬁent shall be true as of the Closing
at the Closing and shall survive the Closing except to

pressly waived in writing by the parties hereto or as

vided in this Agreement.

a

10. POSSESSION

Canada and

as though made
the extent ex-—

otherwise pro-

Westbank shall deliver to British Columbia vacant

possession ¢of the lands, excepting for-Pa:cels GG and GK of the Camp-

bell Road Properties, on the Completion Date.

PART V: VWARRANTIES AND REPRESENTATIONS

11.(1) Canada and Westbank warrant and represent to British

Columbia that:

(a)

(b)

(c)

(d)

the Lands are part of the Tsinstikeptum Indian
Reserve No. 10, title to which is held by Canada
and which has been set apart for the use and

benefit of Westbank;

each and every locatee of the Lands has consent-
ed to the transfer herein contemplated in so far

as the same specifically applies to him;

Canada and Westbank have full and absolute right
and authority to deal with the lLands as herein

contemplated;

except for the lease listed in Schedule "B"

hereto, which it shall be the responsibility of

Canada and Westbank to clear from the Landé, the

DN paper 32
lands are free and clear of all encumbrances and
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(1)

(2)

. L .

INCIDENTAL CCli. i)
. = A ‘i_}

(a) British Columbia shall pay all legal fees and
disbursements reasonably incurred in connection
with and/or incidental to this Agreement and the

transactions herein contemplated;

(b) British Columbia shall reimburse the Chief of
Westbank for the cost of any travel ‘and living
expenses reasonably incurred by him in connec-
tion with the negotiations for the transactions
herein contemplated, subject to his production

of acceptable receipts and vouchers;

(¢) British Columbia shall pay all appraisal and-

planning costs reasonably incurred in connection

with andfor incidental to this Agreement and the

transactions herein contemplated;

(d) British Columbia shall pay $25,000.00 towards
Westbank's cost of retaining engineering and

similar technical expertise in connection with

and/or incidental to this Agreement and the

transactions herein contemplated.

FIXTURES, APPURTENANCES AND IMPROVEMENTS
(a) Subject to clause 14(2)(b), the Compensation
Price shall include any and all fixtures, appur-

tenances and improvements of the locatees situ-

ated in or upon the Lands;

(b) The three sheds located on Parcel G within the
Vestside Road Properties are not included in the
Compensation Price and may be removed by West-

DN papeér 33
Lenl- within 3N davs following the Completion
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of any litipation, disputes, demands or adverse

claims of any kind,

(e) there are no outstanding contracts, agreements,

engagements or commitmenté affecting the Lands.

(2) The representations and warranties contained in sub-

paragraph 11(1) shall be true at and as of the Com-
pletion Date as thoupgh such representations and
warranties were made at and as of the Completion Date
and shall survive the Closing and continue in full

force and effect except to the extent expressly and

specifically waived by British Columbia in writing.

PART VI: CONDITIONS PRECEDENT

12. Notwithstanding anything contained in this Agreement, the obli-
gation of the parties to complete the acquisition of the Lands shall
be subject to the following conditions precedent being in effect or

complied with on the Completion Date but which may each be waiwed uni-

laterally by the party to benefit from it at its election by notice to

other parties on or before the Completion Date:

(a) the representations and warranties contained in sub-
paragraph 11(1) shall be true and correct in all mat-

erial respects at and as of the Completion Date;

() the Governor In Council shall have passed the Order

in Council‘referred to in clause 5(b);
(c) Westbank shall have procured:

(i) a release signed by eacinpaad4 every locatee sub-
Page 36
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‘? (ii) any and all consents, approvals and orders from

; any person which shall be requisite for Westbank

f%i to carry out the terms and conditions-of this

= Agreement;

iﬁ (d) The responsible Ministry of the Province of British ;
i

ff Columbia, subject to formal application by Westbhank,

shall have entered into the lecase referred to in sub-

]
ST

paragraph 14{(4).

G

PART VII: DELIVERIES ON COMPLETION

—
5 13. (L) On or before the Completion Date, British Colum-
'—s bia shall deliver to Westbank:

S
e
1 ‘(a) the lease referred to in subparagraph 14(4);

| .

o |

_ﬁ (b its undertaking in a form acceptable to West-
;

e bhank's solicitor that it will pass or cause to
J? be passed the Provincial Order in Council re-
'F - .

ferred to in subparagraph 14(5);
-
L
(c) such further deeds, acts, things and assurances
! as may be requisite in the opinion of Westbank's

L
- solicitor for more perfectly and absolutely
;JJ effecting the tramsactions herein contemplated.
]

PART VII1: COVENANTS AND CONDITIONS

1]

l4. The parties hereto covenant and agree with each other that the

r

1.

transfer of the Lands and the rights and interests hereby granted are

and shall be subject to the following conditions:

DN paper 35
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(c)

e _ _ 10 -—

L

e,

Date, §f§v1ded that if the said éﬁéus are not

L

-removed within the said time, then ¥Westbank

shall be decmed to have waived all right and
title thereto;

The Compensation Price shall not include any
fixtures, appurtenances or improvements of any
tenant of the Lands and British Columbia shall
be solely responsible to compensate any such
tenant for any damage to his fixtures, appurten-
ances or improvements as a result of any works

or construction by British Columbia.

{3) NATURAL RESOURCES

(a)

(b)

Any merchantable timber which has or shall be
cut down by British Columbia on or before‘thé
Completion Date shall be valued in accordance
with the wood type value at the time of deter-
rmination and shall be paid for by British Colum-
bia at a price calculated from such valuation
and a volume report of a Registefed Forester and
the parﬁies agree that All timber cut down be—
fore the date of execution of this Agreement has

been fully paid for by British Columbia;

British Columbia shall pay all invoices submit-

ted by Westbank for the supply of gravel on amn
"as and when required" basis at such time as the
invoices are received by British Columbia, the

price for this gravel to be calculated at $0.50

cents per cubic yard during construction of the

New Highway and thereafter by agreemeﬁt between

the parties hereto;
DN paper 36
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(4) WATERLOT - ° A

The responsible Ministry of the Province of British

A A

Columbia shall, following formal application by West-

bank, for a term of 99 years commencing on the Conmn-

pletion Date, lease to Westbank, upon standard terms
and conditions and in a form satisfactory to West-
bank's solicitor, waterlot D.L. No. for the

total consideration of $1.00.

(5) FORMER HIGHWAY
Those portions of the former highway which lie out-

side the boundaries of the Lands and which are shown

hatched on the Plan of Survey shall, at the earliest

date possible following the Completion Date, be re-

R TR T R ISR B

leased from the public right of way and shall be

b

transferred, for the sum of $1.00, upon the same :
terms and conditions as British Columbia Order in

Council 1036 dated the 289th day of July 1938 ("Order

In Council 1038"), to Canada for the use and benefit
of Westbank so as to vest an estate in fee simple

freed and discharged from all other estates, inter-

ests, rights and charges 1including the public right

of way which subsisted in, over or on the former

highway immediately before such transfer other than
interests, rights and charges then existing relating
to utilities on, under or above the lands in guestion

and for which Westbank has not negotiated a dis-

T
3
=
-
T
i
ki
O
o
i
ind
r
=)
b
;?
g

charge.
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- (6) CLEARING AND-Ef%;w BBING &y

‘? ‘ British Columbia shall contract to Westbhank, for such
e consideration and upon such terms and conditions as
::; shall be agreed upon between Westbank and British
:% Columbia at the time of making of such contract, any
~;€ and all clearing and grubbing work to be carried out
'“? on the Lands prior to the Completion Date.
'Tf \

= {(7) HIGHWAY CONSTRUCTION

:g (a)y British Columbia shall construct the New Highway
fﬁé in a good and workmanlike manner in accordance
;%: with the Plan of Survey, the Construction Plans

and item nos. 1 - 23 inclusive set forth in the

L letter of April 14, 1983 from Westbank's solici-
tor to British Columbia {collectively, the "Con-

struction Requirements");

(b)Y <claims and disputes arising between the parties
hereto &and any ambiguity, error, omission or
dispute in connection with the Construction Re-
guirements that may arise or become apparent
shall be settled by negotiation between the
‘parties and, in the event they are unable to

agree, shall be referred to the Federal Court of

Canada as provided in paragraph 16.

FINAL INSPECTION
It shall be the additional responsibility of Westbank
to inspect the New Highway at the completion of work

to ensure that it has been constructed in accordance

DN paper 38
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15.

whole or any party of the Lands (the

il i
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s

y deficien-

=

with the Construction Requirements and a
cies thereof shall be rectified forthwith by British
Columbia except that if the parties canndt agree on
the existence or extent of any deficiencies the mat-

ter shall be referred for judicial determination as

provided in paragraph 16.

COST OF CONSTRUCTION

The entire cost of the construction of the New High-

way shall be paid by British Columbia..

PURCHASE OF OTHER LANDS

In the event that Westbank or any of the locatees de-
cides to expend up to the total value oi the'Compen—
sation Price in the acquisition of lands other than
the Lands, British Columbia shall lend its support to
the application of Westbank to Canada for the trans-
fer thereof té Indian reserve land status and shall
give such consents, approvals and/for orders as may be

necessary or desirable to effect such transfer.

PART IX: REVERSION

In_the event that British C(Columbia abandons the use of the

purposes or other works of public utility or convenience,

“Abandoned Lands") for highway

then title

and ownership of the Abandoned Launds shall immediately revert to Can-

ada for the use and benefit of Westbank, and British Columbia shall do‘

any and all acts and things necessary to transfer the Abandoned Lands

back to Canada in terms identical to Order In Council 10386.
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PART X: DISPUTES

16. Any dispute between the parties shall be referred for determin-—
ation to the Federal Court of Canada where it has jurisdiction and,

otherwise, to the Supreme Court of British Columbia.

PART XI: OTHER

17.- NOTICES
All notices, requests, demands or directions to one
party to this Agreement by another shall be in writ-
ing and delivered by hand or sent by mail addressed
as follows:
To Canada

Ministry of Indian Affairs and
Northern Development’

b.0. Box 10061

700 West Georgla Street
VANCOUVER, British Coiumbia
V7Y 1C1 ‘

Attention: Director, Heserves & Trusts
B.C. Region

To Westbank

Westbank Indian Band

P.0O. Box 850

WESTBANK, British Columbia
VOH 2A0

Attention: Chief and Council

To British Columbia

Province of British Columbia

Ministry of Transportation and Highways
240 Blanshard Street

VICTORIA, British Columbia

V8W 3E6

Attention: Depyf¥ Minister
Page 42
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18.

19.

20.

5 - 15 - 58
or to such other addresses as may be specified by one
party'to the other in a notice giveén in the manﬂer
herein provided. Any notice, request, demand or dir-
ection given in such manner shall be deemed to have
been received by the party to whom it is given, if
delivered by hand, when delivered or, if sent by

mail, three days after the mailing thereof.

LEGAL CAPACITY

It 1s hereby agreed between the parties that Westbank
has the legal capacity to confract and no party shall
challenge the validity of this Agreemeﬁt in legal
proceedings or otherwise on the ground that Westbank

did not have the legal capacity to be a party hereto.

FUORTHER ACTS
Each of the parties will at all times hereafter exe-
cute and deliver, at the request of another, all such

further documents, deeds, instruments and do all such

Vacts as may be necessary to give full effect to the

intent and meaning of this Agreement.

SUCCESSORS AND ASSIGHNS
This Agreement and evefything herein contained shall

enure to the benefit of and be binding upon the part-
ies hereto and their respective successors and

assigns.
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year first above written.

HER MAJESTY THE QUEEN IN RIGHT
OF CANADA, as represented by the
Minister of Ipdian Affairs and
Northern Dev

Per:

Per:

Per :

Councxllor Brian Eli
Per: /1£Lﬁkhlafﬂ /7 &L?i‘;

Councillot Harold J. Derlckson

" HER MAJESTY THE QUEEN IN RIGHT OF THE

PROVINCE OF BRITISH COLUMBIA as repre-
sented by the Minister of Transportation

and Highways

.
vr: (T

—

DN'paper 42

'IN WITNESS WHEREOF this Agreement has Deen executed as of the day and
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THE "LANDS"

The "Westside Road Properties"”

Parcel
Parcel W-4
Pyivate Road
Parcel W-1

Parcel G (except Parcel GD)
Parcel H

Parcel F

Lot 112

The "Campbell Road Properties"

Parcel

Parcel GG & GK

Parcel P

‘Parcel FF-1

Parcel FF (Remainder)
Lot A

Parcel Q

The "Highway 97 Properties"

Parcel

Parcel O

Parcel N

Parcel K

Parcel CC

Part of Parcel J

Inside of Parcel EE
Remainder of Parcel JJ
Parcel I

Parcel W-5

Parcel W-6

Parcel V

Parcel S

Subdivision 1 of Parcel T
Subdivision 2 of Parcel T

i

N
3;’.;'.,'}'2%
v

Acreage

.1016
. 00046
.07334
.1290
-5640
.4816
.4870

Lo
ooV OoO0oO0O

Acreage

0.1336
0.2089
0.5399
2.275
6.3076
0.30072

Acreage

0.1735
0.81

2.7302 5 v

1.8175
1.4872

0.1236
0.5708
0.5828
0.3585
9.4194
1.1604
1.8662
0.3798

TOTAL ACREAGE TO BE TAKEN:

DN paper 43
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21.58

37.927

9.7657

69.2727
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Lease affecting the "Lands™

Her Majesty the Queen in right of Canada
to Mernie's Enterprises Ltd., registered
in the Indian Lands Registry, Ottawa und-
er number 27910D.
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RELEASE

KNOW ALL MEN BY THESE PRESENTS that in consideration of the
payment by or on behalf of HER MAJESTY THE QUEEN IN RIGHT OF THE PROV-
INCE OF BRITISH COLUMBIA as represented by the Minister of Transporta-—
tion and Highways the sum of $ , receipt of which is here-
by acknowledged, I, the undersigned, : s
do hereby for myself, my heirs, executors, administrators and assigns
release and forever discharge HER MAJESTY THE QUEEN IN RIGHT OF THE
PROVINCE OF BRITISH COLUMBIA as represented by the Minister of Trans-
portation and Highways and from any and all actions, causes of ac-
tions, claims and demands, whether known or unknown, suspected Or un-
suspected, whatsoever and wheresoever which I or any of my heirs, exe-
cutors, administrators and assigns have or hereafter can, shall or may
have and which have arisen out of or resulted in any way from or de-
veloped from or related in any way whatsoever to the transfer to HER
MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA as re-
presented by the Minister of Transportation and Highways for highways
purposes or other works of public utility or convenience of that cer-
tain property belonging to me and described as . ,
Tsinstikeptum I.R. No. 10.

I acknowledge that I have carefully read the foregbing Relezse
and know the contents thereof, and I sign the same as my own free act.

IN WITNESS WHEREOF I have hereunto set my hand and seal this
day of , 198 .

SIGNED, SEALED AND DELIVERED )]
in the presence of: 3
)
)
Name )
)
)
Address )
' )
)
)
)
)
Occupation )
)
DN paper 45
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Province of Minisiry of 940 Btanshard Sireet

i British Columbia Transportation Victoria
- and Highways Brilish_ Cotumbia
' VBW 3E6
o 3 .
L
-y Date: July 13, 1987
g Branch/Dlst; Property Services
Phone: 387-1838
- Our File: P/S 1816
Your File:

Westbank Indian Band
P.0. Box 850
Westhank, B.C.

VOH 220

Attn.: Chief Robert louie, Esa.

This has reference to Tsinstikeptum Indian Reserve No. 10 and our
agreement for new highway rights-of-way. I write in respect of a
right-of-way which has yet to be transferred, and of certain surplus
roads which have yet to be closed and vested to Canada in trust for
the Band under the same terms and conditions as are set out in
0.1.C. 1036/1938.

I am aware that you have recently assumed office only to find files
incomplete in some respects so I proposed to give you a reasonably
complete picture of the situation facing us below. Enclosed
herewith you will find a series of legal survey plans lettered

"A* to "E" inclusive, and each is discussed separately.

Plan A: Plan of Statutory Right-of-Way for Highway
through Tsinstikeptum Indian Reserve No. 10, Osoyoos
Division of Yale District, Province of British Columbia
Kamloops Land Title Office No. H-16773

Canada Land Surveys No. 68077

This plan depicts the widening of the right-of-way for the Ckanagan
Highway 97. The areas shaded yellow indicate the existing
right-of-way {already Provincial by previous transactions or events),
the areas shown red are covered by the recent Privy Council Order,
and the areas shaded green are now surplus to our requirements and
are promised to the Band before our file closes on this transaction.

Note 1: The shading in the vicinity of the Westside Road
Intersection will be considurably modified when
we come to Plan D,

voe s 2

("-.
-
SIR 1949
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10/7/87 . -2 - ' P/S 1816

) Note 2: Parcel "M", the Band Cemetery is surrounded by
the old and new highway rights-of-way but is not
included nor was it to be ingluded in the transfers
to the Province. The right y behind {east of)
Parcel "M" was acquired to provide public access to
the former City of Kelowna lookout (Parcel C,
Plan 50392 CLSR). We understand the lease om-this
on this former lookout now expired and that the
title has now reverted to the Band/locatee,

Plan B: Plan of Statutory Right-of-Way for Higlway through
Tskinstikeptum Indian Reserve No. 10, Osoyoos Division of
Yale District, Province of British Columbia

Kamloops Land Title Office No. H-16774

Canada Land Surveys & Records No. 6B076

Plan B depicts the widening and realignment of the Campbell Road.
Again the yellow shading depicts existing right-@-way, red shows
new acquisition and green areas now suplus. (The shading system
used is consistent throughout all plans attached}.

' Note: This plan is modified by Plan C.

Plan C: Plan of Statutory Right-of-Way for Highway through
Part of Tsinstikeptum Indian Reserve No. 10, Osoyoos Division
of Yale District, Province of British Columbia.

Kamloops Land Title Office No. H-17839

Canada Iand Surveys Records No. 68823

Plan C depicts a small area of additional right-of-way found to be
‘required during the construction of Campbell Road. As the legal
survey of the original right-of-way for this project had already
been surveyed (Plan B - KLTO H~16774 - CLSR 68076) this additional
survey was required.

Plan D: Plan of Statutory Right-of-Way for Highway

and Closed Road in Tsinstikeptum Indian Reserve No. 10,
Osoyoos Divison of Yale District, Province of British Columbia
Kamloops Land title Office No. H-16876

Canada Land Survey Records No. 68152

Broadly, Plan D lllustrates in the broad, red, sweeping curve around
the top of the plan, the New Westside Road alignment with its
"fishhook" to provide public access to the Bear Creek Road. Across
the bottom of the plan is the Ferry Wharf Road while its extension
along the shore of Okanagan Lake {(shown green) joins with the new
Westside Road.

t cad
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The new Westside Road alignment is self-explanatory. Note the
changes to the Westside Road intersection with the Ckanagan
Highway 97{refer to Plan A).

The Ferry Wharf Road is a more difficult proposition. Our Design
and Surveys Branch did not want the Ferry Wharf Road to intersect
with the Westside Road at its original location, for it would have
been too ¢lose to the Westside/Hwy. 97 intersection to properly
handle the traffic. Consequently the objecticnable_intersection was
designed and acquired by this Ministry at a point{2')west as
depicted on Plan H-16867 (CLSR 68152). The Band in later
negotiations desired a greater distance between the Ferry Wharf
intersection and the Righwey and arranged for the preparation of a
further legal survey (see Plan E) at their cost. As the Band's new
proposal came between our agreement and construction, the new Ferry
Wharf Road was constucted per Plan E. We await the transfer of the
road allowance depicted on Plan E at this time.

Plan E: Plan of Statutory Right-of Way for Highway and
Closed Road in Tsinstikeptum Indian Reserve No. 10, Osoyoos
Division of Yale District, Province of British Columbia
Kamloops Land Title Office No. - unknown

Canada Land Surveys Records No. = unknown

Plan E is a survey done to instructions issued by the Band to depict
the area they desired as the new location of the Ferry Wharf Road.
The construction was done on this alignment. At this time we await
the transfer of this new right-of-way to the Province in order that
we may commence the closure and vesting process of the roads shown
green. -

The original alignment for the Ferry Wharf Road (as transferred on
Plan D - KLTO H-16867 - CLSR 68152} was of a sufficient width to
permit the widening of this Road to four lanes of traffic should
developrent of the Reserve ever demand such. The area of
right-of-way on Plan E is only wide enough to permit two lanes of
traffic and we would propose that in the transfer of the new
right-of-way (Plan B} to the Province that the Band and Canada give
an undertaking that they will protect from development and provide
to the Province free-of-charge any additional right-of-way required
to widen the Ferry Wharf Road should the necessity arise. This
obligation would permit us to close the existing width without a
retuyn of funds from the Band,

It has taken some length to set out for you the present situation in
respect of I.R. 10 and to get to the point were we can enquive of
you:

Question 1: Do you have the originals of Plan E in you possession?
If not do you know where they are?

SIR 1951 e s s 4
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Question 2: In view of the fact that a portion of the Ferry Wharf
Road was constructed on the Plan E alignment behest,?
is the Band still prepared to transfer to Provincial
control in the usual way, the new right-of-way shown
on Plan E, together with the undertaking as set out
above? If so, we would appreclate knowing your
schedule, for we desire to c¢ontinue the process of
transfers, closures and vesting that we may complete
this transaction. If not please advise that we might
consider the options available to us,

Further, and in respect @ the Perry Wharf Structures, we have to
advise that this Ministry no longer has any obligations in respect
of these structures. I understand:

a)} that the Westbank Band has made application to the Ministry
of Forests and Lands, Kamloops for a 99 year lease on a
waterlot covering these structures and that currently
Lands awaits advice from the Band on its planned developed
before the lease proceeds.

b) that there exists a Map Reserve in favour of Parks {BC)
but that Parks are prepared to relinquish their interst
on request.

c) this Ministry was (approximately two years ago) preparing
to remove the structures when the Band indicated its desire
to obtain them for use in their development. The Band
produced a letter, see copy attached, in which they have
assumed all liability for any occurence whatsoever on the
structures, during the time their application is under
consideration.

Question 3: May we received advise as to the Band's intention's
in pursuing this lease?

Question 4: Does the Band intend to do any remedial maintenace
{as seems only reasonable in view of thelr liability
acceptance) on the structures? We understand those
structures are deteriorating rapidly and will shortly
be in a condition which can only he termed hazardous.

I have taken the liberty of forwarding a copy of this letter to
Gardner and Company, Barrister and Solicitor of Vancouver who was
employed by the previous administration of the Band and who was
deeply involved in this transaction, and who, I trust, is still in a
position to advise you on those matters should you so wish.

SIR 1852 . c s s B
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I trust this clearly sets out for you, our concerns, and our desire -
to complete this trgnsaction which is now. approaching 9 years of age.

Yours truly
A.C. Brown
Director of Property Services

Per: D,I.F. MacSween
Manager of QOperations

c.C. §Stan Ashcroft
Barrister and Solicitor

c.C. Department of Indian and Northern Affairs
Attn.: Juliet Balfour

b.c.c, Regional Property Agent
Kamloops, B.C.

/bb
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Our file: PW-20-5040
Reply to: Rob Richardson
E-mail: richardson@wfn.ca

Tuesday, May 28, 2002
Mr. Ron W. Mathieson, P. Eng. Herb Erikson, P. Eng.
Project Manager Project Manager
Okanagan Lake Bridge Project Transportation Planning Engineer
200 - 546 Yates Street Ministry of Transportation
Victoria, BC VBW 1K8 Thompson-Okanagan Region

523 Columbia Street

Kamloops, BC, V2C 2T9
Centlemen:

Re: Okanagan Lake Bridge Project and Highway 97 — Project A and B

As we approach the end of Project A and B for the Okanagan Lake Bridge and Highway
97 and prepare a final response to the various meetings and reports, the significant impact
of Highway 97 on the Westbank First Nation Community becomes very apparent.
Recognizing this fact, Council wishes to work cooperatively with your ministry to ensure
a successful project for both parties.

We note that Projects A and B were intended more as “issues identification” than “issues
resolution”, more so for Project B. There are, however, a number of significant issues
needing much discussion before any conclusions can be reached and a course of action

determined.

Many of these issues have been part of the ongoing discussions including the unresolved
matters and outstanding commifments surrounding the “1983 agreement"”, however, there
are some issues that haven’t been docomented in any previous correspondence. The
previously undocumented issues include the following:

1. The Project Al and A2 work plan focused only on IR#10 and impacts to
IR#10 lands and residents. Specific to the Campbell Road access issues, we
are aware of the impact of this access on the Casa Loma area residents and the

#301 - 515 Highway 97 South, Kelowna, B.C, V1Z3]2
Telephona: (250) 769-4599 Facsimile (250} 7694377
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need 10 collabornte with them to 1each a solution that meet their needs as well
as those of Westhank First Nation.

2. The Westbank First Nation has concerns with the potential impact of noise on
IR# 10 and wishes to review this matter further with you. Specific reference
is made to this item in the Project Summary Repaort (attached).

3. In addition to the need to conclude an acceptable alignment and standard for
the required new cemetery access, WEN wishes to have MoT return, to
Westbank First Nation, the existing highway right-of-way that surrounds the
cemetery.

4, While not specific to road transportation, the Westbank First Nation is
concerned with moving the navigation channel to the west side of the lake for
ail marine use which will concentrate the impact on the shoreline and the

exisling water intakes,

5. Asaresult of the bridge being built, the shore area immediately north has
gradually turned into marshland. As part of the new bridge project, Westbank
First Nation requests this area to be returned 1o its original sandy beach status.
Additionally, Westbank First Nation request full involvement in discussions to
determine how this is accomplished.

We look forward to discussions aimed at resolving all of these issues to the satisfaction of
poth parties prior to the commencement of any improvements to the highway corridor.

We thank you for the opportnnity to have worked on this project with you and look
forward to ongoing dialogue to resolve the outstanding issues.

WESTBANK FIRST NATION

) RIONAY,

Chie rian Eli Councilor Chad Paul Colncitor Mickerstuik

oL

Cdm af DeGuevara  CogGrcilor Deanna Hamilton

cc.  Dick Fletcher, P, Eng., Urban Systems Ltd.

#301 - 515 Highway 97 South, Kelowna, B.C, VIZ3]2
Telephone: {250} 7694599 Facsimile {250) 769-4377
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MEMORANDUM OF UNDERSTANDING,
dated as of February 24, 2004;

BETWEEN:
Westbank First Nation, as represented by its elected Chief and
Council (“WFN), by its authorized representative

AND;
Her Majesty the Queen in Right of the Province of British
Columbia, as represented by an authorized representative of the
Minister of Transportation
{the “Province”)
(collectively, the “Parties™)

WHEREAS:

A The Province is considering making affordable improvements at Campbell Road and

1.

. Sneena Road along that portion of the Highway 97 corridor that runs through WEN’s

Indian Reserve No. 10 (the “Improvements”) that are within the Province’s $20 million
budget;

The Province is also considering making improvements to the Okanagan Lake Bridge and
associated approaches (the “Project™);

Having expended considerable resources on issues surrounding the Okanagan Lake
Bridge project, WFN has expressed interest in being involved in the design and possible
delivery of the Improvements;

The Parties signed a memorandum of understanding in Februa.fy 2004 to provide for
funding to develop a functional design and related costing of the Improvements that meet
the interests of both Parties; and

The Province and WEN wish to work together to attempt to reach an agreement outlining
the role of the WFN in the delivery of the Improvements.

Purposa-

The purpose of this Memorandum of Understanding is to establish a process for the Province and
the WFN to attempt to reach agreement on:

(a)  the role of the WFN in the delivery of the Improvements;

(b)  issues of mutwal concern respecting Highway 97, including some of the matters
included in the Apsil 15, 1983 agreement between the Province and the WEN (the
“1983 Agreement™); and

1
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(c) the provision of funding to the WFN to agsist the WFN in its discussions with the
Province,

2, Funding for WEN — Participation Costs

The Province agrees to provide WEN with the sum of 16,817 o enable the WEN to participate
in the discussions contemplated by, and to carry out the terms of, this Memorandum of
Understanding. Payment of said amount is due upon execution of this Memorandum of
Understanding by WFN and payable within seven working days of the execution of this
Memorandum of Understanding.

3. Funding for WEN — Process Costs

The Province also agrees to reimburse the WEN, up to a maximum of $16:S17 for the cost of
legal and business related advice in respect of negotiating the agreements contemplated by this
Meémorandum of Understanding. The Province agrees to enter into discussions with the WEN
with respect to increasing this funding if during the process of discussions this amount is not
sufficient. '

4, Negotiation Process

The Province and the WFN agree to instruct their respective negotiators to meet in a timely and
ongoing manner with the objective of negotiating an agreement or agreements, as the case may
be, respecting: :

()  the WFN’s role in the delivery of the Improvements;
(b)  the relationship between the delivery of the Improvements and the Project;

(c) certain outstanding issues between the Parties respecting the 1983 Agreement;
and

(d) any other issue of concern to a Party related to the Improvements and the Project.

The Parties agree that the ijective 18 to have an agreement in principle in place by March 30,
2004,

5. Procurement Process

The Province intends to have a public procurement process for the Okanagan Lake Bridge. The
Province requires that the procurement process for the Okanagan Lake Bridge be fair, transparent
and open, including:

. treating all proponents fairly and equally in the selection process;

. no unfair advantage, bias or hidden criteria in the selection process; and
2
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. equal access by all proponents to lands or adjacent property that may be made
available for staging, detours and short term traffic management during
construction.

The Parties agree to discuss how this objective could be reached if the WFN participates in the
design or delivery of the Improvements.

6. Functional Design and Affordability

The Parties agree that the commitment to attempt to negotiate an agreement(s) as contemplated
by this Memorandum of Understanding and, in particular, as set out in section 4 of this
Memorandum of Understanding, is subject to: (a) the Parties agreeing upon a mutually
acceptable functional design of the Improvements, and (b) the Province agreeing that such
functional design of the Improvements is affordable,

7. Other Improvements

The Parties agree that they will discuss what other improvements may be necessary in the
highway corridor than runs between Campbell Road and Boucherie Road and the timing and
conditions upon which such improvements could be made.

8. Conditions

Any zgreement(s) arising from this Memorandum of Understanding is subject to:
(a)  final approval of the elected Chief and Council of the WFN;
(b)  ratification by the Executive Council of the Province; and
(¢}  the WFN being able to secure the required lands for the Improvements.

9, Process

(@  The following person from each Party will be the primary contact for each Party
in respect of discussions carried out under this Memorandum of Understanding:

For the Province:

Mr. Peter Milburn

Executive Director, Sea to Sky Project
B.C. Ministry of Transportation

1120 — 777 Dunsmuir Street
Vancouver, British Columbia

V7Y IK3

Phone: (604) 609-3886
Facsimile; (604) 609-3881
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Mr. Rob Richardson ' b2 04 2
Westbank First Nation oo i
#301- 515 Highway 97 South : ; e
Kelowna, British Columbia i ',“__LS’EQ@ b&jg_ pos 1557124 S16; S17
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}
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Facsimile: (250) 769-2441 gm?&ﬁ:ﬁﬁ e Adniraion

G AUTHORITY SIGNATURE: 57%%3./

This Memorandum of Understanding may be amended by agreement in writing between the
Parties.

18, Amendments

11. Term
This Memorandum of Understanding is effective from the date first noted above until May 30,

it Parbas eqree S Mamar 919 Uwﬁ‘u ~

Executed for and on behalf of the Westbank First 5‘("""& ‘*‘[ Vv L “ b e (Q-I'ch. ((j
Nation, as represented by its Chief and Council, by ggrc,.e_ a.(, e . .@

POSTED
KlB ¥
Executed for and on behalf of the Her Majesty the :
Queen in Right of the Province of British Columbia, ' FEB 2 6 2004
as represented by an authorized representative of the - .
Minister of Transportation: | THOYIGD6 S
: VEND EMPL e

L L gl
Péeter Milburn

Fab- 257, 2004
Date

4
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WESTBANK FIRST NATION

Lo 2 E‘.‘-g@@_ IR E:!
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JUL'0 8 2004
July 8, 2004
oraeT 2emy | poi ] pue [
Honourable Kevin Falcon o S
Minister of Transportation \ A
PO Box 9055 CAS-Locna
Victoria, B.C. (o= T e b 00
VEW 9E2 g oW E A
T LA
Dear Minister:

Re: _Okspapan Lake Bridge apd Associated Improvements

As you are likely aware, Westbank First Nation (WFN) has been negotiating with your
staff on the potential for WFN to deliver the improvements for the “west approach™ to the
Okanagan Lake Bridge Projeet. The request for these negotiations was made by your
predeceszor, the Honourable Judith Reid, when she verbally advised me that she was not
accepting ow Government to Government proposa) to construct a new Okanagan Lake
crossing as well as improvements at five Intersections through WFN*s Tsintikeptumn

#10. :

While the above noted negotiations appear to be moving along satisfaclorily, it is guite
likely that they will not be sufficiently concluded in time for WFN to have an appropriats
level of the necessary discussion with our Members to scek their approval prier to the
expiration of the option to purchase the {and required for the.Campbell Road portion of
the project.

In addition to our concemns about the time-frame, there are a number of issues that are
critical to WEN arising from these negotiations that would be more appropriately dealt
with at a political level rather than a staff level. With this in mind, I'm inviting you and
Premiere Campbell to visit the WEN territary to discuss these matters with me and my
Coungil prior to the end of July

£301 - 515 Highway 97 South, Kelowna, B,.C. V1Z 3]2
Telephone: (350) 769-4999 Pacsimile (250} 768-3492
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Please contact my office 769-2422 at your earliest convenience with proposed dates in
order that we may confirm a meeting date and time,

Yours truly,

WESTBANK FIRST NATION

#301 - 515 Highway 97 South, Kelowna, B.C. V1Z 3]2
Telephone: (250) 769-4993 Facsimile (250} 763-3452

P reodernVCRIel Leads prhatdog
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MEMORANDUM OF UNDERSTANDING

BETWEEN:

Westbank First Nation, as represented by its Chief and Council
{(“Westbank™)

AND:

Her Majesty the Queen in Right of the Province of British
Columbia, as represented by the Minister of Transportation
(the “Province™)

(collectively, the “Parties™)

WHEREAS:

A, The Province is considering making improvements o the Okanagan Lake Bridge (the
“Project™), and such Project improvements must be efficient, affordable and represent
good value for money; ' -

B. Westbank wishes to discuss various issues arising from the April 15, 1983 agreement
between Westbank and the Province respecting the transfer and use of certain Westbank
lands for transportation purposes (the “1983 Agreement™);

C. The Parties wish to reach a common understanding in respect of each Party’s objectives
arising from the Project and a common understanding of interpreting and implementing
the 1983 Agreement; and

D. The Parties wish to develop and maintain a positive working relationship in respect of the
Project and the 1983 Agreement.

E. Westbank has submitted a proposal to construct a new bridge across Okanagan Lake on a

1.

govemment to government basis.

Purpose

The purpose of this Memorandum of Understanding is to:

(a) provide a framework for discussions between the Parties on a government-to-
government basis;

(b facilitate a good working relationship between the Parties; and

{c) to reach a mutually acceptable understanding between the Parties in respect of the
issues set out in section 3 of this Memorandum of Understanding.

VDO _DOCS #i220699v. 3
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2. Timing

The Parties will make reasonable best efforts to achieve the objectives of this Memorandum of
Understanding in a timely manner, including ensuring the reasonable availability of each Party’s
representatives and technical support personnel.

3 Issues for Discussion

(a)

The Parties agree that the issues for discussion include:

(D exploring technical options with respect to the Project that best meet each
Party’s respective interests and objectives;

(it)  issues of concern arising from the 1983 Agreement; and

(iii)  any other issue mutually agreed upon by the Parties.

) The Parties will limit their discussion of the Project to technical and practical
matters, and will not discuss any commercial aspect of the Project.
4. Process
(8)  The following person from each Party will be the primary contact for each Party

in respect of discussions carried out under this Memorandum of Understanding:

For the Province:

Mr. Peter Milburn

Executive Director, Sea to Sky Project
B.C. Ministry of Transportation

1120 — 777 Dunsmuir Street
Vancouver, British Columbia

V7Y IK3

Phone: (604) 609-3886
Facsimile: (604) 609-3881

For Westbank: Technical Inquiries
for WFN:

Chief Robert Louie Rob Richardson

Westbank First Nation

#301- 515 Highway 97 South
Kelowna, British Columbia
V1Z 312

Phone: (250) 769-4999
Facsimile: (250) 769-3492

YDO_DOCS #1220699v. 3
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(b) The Province will make relevant information available to Westbank respecting the
Project, including but not limited to, the Project's performance requirements,
subject to such information not being confidential, or that the provision of such
information does not compromise the Project's competitive process.

(c) Any notice to be provided under this Memorandum of Understanding shall be sent
to the person noted for each Party in subsection 4(a) of this Memorandum of
Understanding.

(d)  The Parties agree to meet on July 4, 2003 at the Westbank offices to review the
technical discussions and other issues referred to in section 3 of this
Memorandum of Understanding, and to co-operate with each other to schedule

- any further meetings on an as needed basis.

(&) This Memorandum of Understanding is effective as of the 26th day of May, 2003
il July 15,2003, P ogpost \S 2003 oy

(f) Any Party may terminate this Memorandum of Understanding &t any time in
Wriling.
o 8 Amendments
This Memorandum of Understanding may be amended by agreement in writing between the

Parties.

Executed for and on behalf of the Westbank First
Nation, as represented by its Chief and Council, by
its authorized [epregaptyty

v

Chief Robert Louie

JuNE A0, 2002

Date

Executed for and on behalf of the Her Majesty the
Queen in Right of the Province.of British Columbia,
as represented by theddinister of Transportation, by
Her authorized +€pes e

e 28 /O

Date

Lad
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““l WESTBANK FIRST NATION
! . | COUNCIL.
j ! Sulte 301 - 545 Highway 97 Saulh, Kelowna, B.C. V1Z342 | i
e g Tt . Telephone: (604) 769-4968 — Fax; (604) 760.4377
September 29, 2004
Honourable Kevin Falcon
Ministry of Transportation
PQ.Box 9055 Stn Prov Govt

Victoria, B.C. VBW 9E2

Dear Minister Falcon;

Re:  West Anproach to Okanagan T.ake Bridee: :

Thank you for mesting with us o Friday, September 24, 2004, It was an excellent
opportunity for us to discuss this very important project. We were pleased with the

outeqrme.

Your. desire to conclude appropriate agreements by the end of October 2004 is much
appreciated and represents a significant challenge. We will do everything we can to meet
this tirae frame. To achieve this, close collaboration on critical matters will be essential.
Our internal process requires the approval of our Membership. We will be holding our
first required meeting with our Membership withiti 20 days to present the details of what
the final agreement will encorpass. Following that, two more Membership meetings
will be required to finalize the salsfexchange of land for the road right of way.

Ow agreements must of course ensure that any outstanding issues from the 1983
Agreemaent are fully resolved or dealt with in 4 manner that Is acceptable to WFN, Itis
imporfant that the West Approach include the related highway corridor from Bouchetie
Road through to the new bridge. Time frames and Provincial commitmenis to

construction are essential,

For clarity, Fve outlined the commitments you made together with our understanding of
the issues which are firndamental to eoncluding a successful agreement:

The Provincee will provide the necessary funtding for WFN to immedijately secure
Parcel “O" for the project from the WFN band member and CP holder. As
discussed, this may require an jinmediate deposit to ensure its availability.

+  The remainder of Parcel “O” not required for actual roads will be surveyed off at
the Provinee’s expense and wili remain as WFN Lands,

CAPecemurwir iad Frchpiaclecgdilocal Sattlogr\Tampartry Irelarct FRRWDLK G Lotk obd daa 10f3
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» The Province will participate and be supporiive in immediate -
meetings/negotiations with the federal Depariment of Fisheries and Oceans
(DFO), Ministry of Environment (MOE), eto. to minimize the use of portions of
the canseway and to provide environmental remediation/mitigstion with the -
balance of the causeway. Any requisits water lots are to bs turned over to WFN.
WFN expects possession of the balance of the causeway and requisite water lots

upon completion of the Bridge Project.

S16

s  Although we did not specifically discuss the funding of the related “local road”
network in detail, we confirm per the negotiations to date that the Province will
participate financially in the construction of the roads and support WEN in their
applications for construction funding for these roads.

s Your staff will identify the "offset lands™ that will be made available to WFN to
compensate for the lands that will be taken out of reserve status and transferred fo
the Province, Pursuant to the 1933 Agreement, freehold Jands could bz included

in the “offset lands™,

¢ WEN requires that issues pertaining to the two existing memorandums of
understanding (MOU#] and MOU#2) with WEN be finalized coneurrently at the

time the fina! sgreement for this project is signed off,

v The timetable for the Westside Road interchange and related works will be moved F
up by the Provinee by two years fo allow construction commencement by no Jater  ~
than 2009. The other phases will be adjusted accordingly.

s The Province will immediately transfer The Ferry Wharf rosd and The Ferry
Wharf lands fo WFN, &t is assumed that the Province will ensure that any
- outstanding environmental remediation i3 catrled out prior to the transfer or
preferably, that an allowance for this remediation be included with the transfer.

In conclusion, we are extremely encouraged by the result of our meeting and thank you
and Minister Thorpe for your commoitment o jointly work with WFN to provide en
effective transportation solution to the west approach of Okanagan Lake Bridge.

Based on our understanding of our mesting as described above, we have instructed our
negotiating team to work diligently with Messrs, Milbum and Isanc to eonclude the
required work that will allow us to sign-off on the final apresments. We have also taken

CNTonna gty 94 § etiamptheabi gk gedl § et pTeomporary Tetam it FIVOLI NGRS Tanly kel doz 2of3
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imracdiate steps to arrange a meeting with our Memnbership to gain the necessary support
to finalize these arrangements.

We look forward to working with you to finalize an agreement at the earliest date
possible. .

Yours Sincerely,

Per: Gp g 4
Chief Robert Lonie

Rlice

oy i EapingsioaugE Lol SettingitTusperary Hiwmi EDGAOLRACHI Lout b doa 303 ,
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o |

COUNCIL

Suita 307 - 515 Hghway 37 Soul, Keloyna, B.C vi1Z3J2
Telephone, {604) 769-4893 — Fax (604} 769-4377

Qerober 18, 2004

Honourable Kevin Falcon
Minister of Transportation
PO Box 9053 St Prov Govt
Victoria, B.C. VW 9E2

Dear Minister Falcon:

Re; .. West Apnroach to Okauagan Lake Bridpe ~ Causeway Environmental Issues

I'm writing as a follow up 1o the meeting in our office on Friday September 24, 2004 angd
a serious {ssue that has arisen since our mesting.

During our meeting you indicated to me that you were prepared 1o turn over any portions
of the causeway that were not required for environmental remadisvion/mitigation. Wa
assumed, in good faith, that your siaff wonld honour the spirit of this commitment by
progctively, enthusiastically, and expeditiously proceeding 1o investigate/negotiate with
the federal Department of Fisheries and Oceans (OFO) 1o identify options for meeting the
envirompental reguirements.

Our negotiatoss had a phone conference with Messrs Mathieson and Kent from your staff,
one of the MoT consultants, and twe staff member from DFO. Unfortunately, 1t is our
feeling that there is a Jack of interest an the part of your bridge project staff and,
nnderstandably, DFO 1o reconsider this matter to incorporate the interest of the Westbank

First Nation.

Mr. Kent stated, in the above referenced meering, that they had been working on this for
five years and that they already had information in the brddge project data room. The
implication of this was that it was already a done deal.

Our very simple request {s that Mo staff join with WEN in exploring all available
alternatives In a commitied fashion with the view 1o reso!vmg WEN's concemns ahout
environmental remediation/mitigation.

-—

#301 ~ 515 Highway 97 Sauth, Kelawna, B.C. V1Z 32 B
Telaphone: {250) 765-4959 Facsimile (250} 768.3482 o

FiPreccienfMonitat Kevss Faos i Foox 39, 200e dog
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In the meantime, it is our intention 1o continua 10 work with your government 1o come to
a solution 10 all of the cutstanding issues related to the West Approach 1o the new
Qkeanagan Lake Bridge and to work with you to finalize an agreement at the ealiest date

possible.

Yours Sincerely,

RL/cc

[ Honourable Rick Thorpe

#301 -~ 515 Highway 97 South, Kelowna, B.C. V1Z 32 2
‘Telephone: {250} 769-4959 Facaimile {250} 763-3492
F e dsnaadbaster By n Falcon ke Sep 29, 2004 &ur
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November 2, 20_04

Rob Richardson

Westbank First Nation

#301 - 515 Highway 97 South
Kelowna, British Columbia V1Z 342

Dear Rob Richardson:

Thank you for the opportunity to discuss improvements to the Okanagan Lake
Crossing, including improvements to the Campbell Road and Westside Road accesses

to Highway 97.

As you know achieving, safety and reliability improvements as well as improving the
movement of residents, commuters, tourists and goods are vital as we proceed to
improve access to Highway 97 from Campbell Road and Westside Road and as we
proceed with construction of the new Okanagan Lake Bridge.

To achieve these goals, it is necessary to comglete negotiations in a timely manner with
the Westbank Nation regarding a revised agreement-in-principle concerning your
specific interests in the Campbell Road and Westside Road accesses, and other issues
identified in the revised agreement-in-principle, and more generaliy in the Okanagan
Lake Cressing Project.

It is unfortunate that parcel 0 is unavailable for consideration in our discussions,
however, we would like to discuss alternative options with you in an effort to complete a
revised agreement-in-principle. You will recall that the Hon. Kevin Falcon, Minister of
Transportation, offered to accelerate completion of the Westside Road interchange
from completion in 2010 to completion in 2008, if an agreement-in-principle was
completed by Nov. 1, 2004. The Minister has informed me that he is willing to continue
this offer and extend the deadline until midnight Nov. 8, 2004 in an extraordinary effort
to successfully conclude an agreement-in-principle. '

A2

inistr #1300 — 1075 West Geor ia Street
Ministry of : Vancouver, BC VBE g

Transportation
Tel (604) 668- 8848
Fax: (B04) 605-5938

G519
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Rob Richardson
Page 2

t am available to meet with you today, or any day between now and Nov. 8, 2004 to

complete our discussions and conclude an agreement-in-principle.

Thank you for your attention to this matter.

Sincerely,

Peter Milburn
Ministry of Transportation

Attach.

GS20
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December 22, 2004

Chief Robert Louie Reference: 130551

Westbank First Nation
515 Highway 97 South, Suite 301
Kelowna BC VIZ 312

Dear Chief Louie:
Re:  Okanagan Lale Bridge

I am writing to provide a response to the key issues raised in your letters of September 29,
October 18, and November 24, 2004 to my office.

I appreciated the opportunity to meet with you on September 24, 2004 to discuss issues of
mutual concernn. [ understand that the Westbank First Nation (WEN) is 110 longer able to
facilitate the purchase of Parcel O, which has meant that we must re-examine other designs for
the proposed Campbell Road improvements. I further understand that these discussions are

ongoing between our respective representatives,

Asyou can appreciate, while we were focussing considerable time and resources on the
possibility of purchasing Parcel O, the procurement process for an Okanagan Lake Crossing
Pruject has been proceeding. Iam concerned, therefore, about the considerable delay in
reaching a mutual understanding on the western approach improvements. To that end, my
officials have shared with yours a draft agreement in principle (AIP) with the objective of
setting out the core elements of a final agreement designed to guide our negotiations to a
successful conclusion by February 20035,

In your September 29, 2004 letter you noted that we agreed to work together to see what, if
any, alternatives may exist fo the environmental remediation/mitigation plan currently proposed
for the causeway in respect of the project and that this could include going together to the
Department of Fisheries and Oceans (DFO) to determine whether such alternatives could be
pursued. You also noted in your October 18, 2004 letter that you felt that ministry
representatives had a lack of interest in pursuing alternatives with DFO representatives.

A2
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As we discussed at our September 24, 2004 meeting, whatever approach we mutually take with
respect to the causeway issue and DFQ, it cannot result in project schedule delay. While I
disagree with your observation about my ministry’s lack of interest in finding an alternative
solution, it is clear that DFO is not prepared to re-examine the environmental compensation
plan without seriously undermining the project schedule. While I realize this is disappointing,
we nteed to bring the search for an alternative environmental solution to a close.

S21

While this timing makes this issue very difficult to resolve, we are committed to discussing
WEFN’s involvement in the other components of the project, including the western approach,
that could include, among other things, a role for the WFN to manage the delivery of
improvements and an express requireinent that WEFN members and contractors be considered in
the delivery of the agreed upon improvements. My Project Diector, Mr. Ron Mathieson, has
also discussed with your representative the opportunity of including an incentive in the West
Causeway works, which is about to be released for tender, for local hire of WFN members,
Over and above this offer, my staff are prepared to provide a part-tine training role for a WFN
member to gain experience in survey and quality assurance aspects of road construction from
February through to June 2005.

Your September 29, 2004 letter sets out a number of other points with respect to our discussion
of September 24, 2004. The items we discussed that day were discussed with the
understanding that there would be an overall agreement respecting the western approach
improvements. Presuming that such an agreement is reached, I have instructed my officials to
deal with the remaining issues we discussed on September 24, 2004.

L
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Ouwr objective is to have a final agreement veached by February 2005, and I remain committed
to reaching a final agreement that meets our mutual interests and the interests of the travelling
public on Highway 97. We believe that putting an AIP in place as soon as possible w1Il help
focus our discussions, and facilitate a mutually beneficial agreement. :

Thank you for takmg the time to consider these issues and for working with us to fi nahze an
agreement.

Sincerely,
Original Stgned By

Kevin Falcon
Minister

Copy to: Honourable Rick Thorpe
' Minister of Provincial Revenue
MLA, Okanagan-Westside
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‘(“) WESTBANK FIRST NATION

PUBLIC WORKS DEPARTMENT

5186 Highway, B7 South, Kelowma, 8.C. V1Z 342
Telephons: (250) 769-4999 — Pax: {250) 7692441

| Tuesday, November 02, 2004

Ministry of Transportation Parinerships Development,
Government of BC

PO Box 10426, Pacific Center,

777 Dunismuir St.

Vancouver, BC, V7Y 1K3

Attention:  Peter Milburn, P, Eng.,
Executive Projact Dixector :

Dear Sir;

Re: Woestbank First Nation (“WFN”} — Your Letiar of November 2, 2004

We?ve received your draft AIP and are presently reviewing it.

We agree with the principles outlined in your letter, which we have Included in this letter for

clarity, .
“As you know achieving, safaty and reliability improvements as well as
Impreving the movement of residents, commuters, tourists and goods are vital

#s we proceed to improve access to Highway 97 from Campbell Road and
Wastside Road and as wa procesd with construction of the new Okanagan

Lake Bridgs.”

S16

ot ol b
1t S L A s et i

SIR 1520
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Tuestlay, November 02, 2004
Mr. Peter Milbum

S§16

Throughout this entire time, we could have been working towards an AIP in a manner that
would have allowed WFN’s negotiating team a full oppottunity to teview the AIP with Chief
and Counci) and to have a proper review by our legal Council. As you have been aware for
sometime, I will be away from November 5th through to Novesaber 16™, There is no time to
have this discussion with Council, as Chief Louie will be away until after I've left for my
vacation, [n addition, because of previous commitmetils, WFIN's legal counsel for this project

is unavailable to review this document until Jater this week.

With respect to the foutth paragraph, I suspect Chief Lowie will be dismayed by your
suggestion' that Ministexr Falcon agreed to the advancement of the timing for the Westside
Road interchnnge contingent upon a saUsfactory agreement being in place by November 1,

2004, :

Lsimply don’t see how this matler can be resolved until Iote November at the earliest.

While I appreciate your offer to meet at eny time up until Novembcr 8" you are fully aware
that I will not be available from the evening of November 4" onward. Given the record of our
discussions over the pest year, including the backtracking by the Ministry negotiating tearm
(e.g., Shelter Bay Matina breakwater offered and then seemed to be taken away), urtnecessary
delays as noted above, and fallure to acquire Patcel “O” in a timely manner, WFN cannot
cornit to such a large and complex project based on & fow days of review. I would be very
swrprised if Chief snd Council would continue discussions in my absence as [ am the one

person who has full WEN continuity in the negottatlons,

In addition to the above concerns, it is only recently that we have been discussing options that
don’tinclude Parcel “0”, Chief and Council have not had time o fully absorb these changes.
The latest Ministry proposal to WFN s, at the time of writing this letter, less than 24 houts

old, Not epough time!

..,_»._.M_r.-...._,‘_,___l____ 1, NP

SIR 1523
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Tussday, Novemher 02, 2004

Mr. Pater Milburn

While we feel there is an opportunity to reach an agresment that will be beneficial to the
transpottation comidor and address the interests of WEN, it requires substantial time to

propexly revisw yout proposal.

I hope this Ietter clarifics our issues and concerns with the cwrent process and our lack of
progress fo date. Texpect that Chief Louie will be writing Minister Falcon Iater this week to
request a meeting during the week of November 22, 2004,

Yours truly,-

WESTBANK FIRST NATION
Per:

(A

R Richardson, P, Eng.
Director of Public Wotks

SIR 1522
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From: Koyl, Mary TRAN:EX
Sent: Wednesday, November 24, 2004 12:03 PM
To: Fitzpatrick, Suzanne M TRAN:EX
Ce: Kent, Mike TRAN:EX; Hufchings, Geraldine AG:EX
Subject: filing: wfn consuliation: Okanagan Lake Crossing Project
df{{(f?gfyéy&
----- Original Message-----
From Mathiason, Ron W TRAN:EX
Sent: Tuesday, November 23, 2004 4:30 PM
To: Rob Richardsan (rrichardson@wn.ca}
Ce: XT:Isaac, Tom Translink EAQ;IN; Milburn, Peter R TRAN:EX; Koy}, Mary TRAN:EX
Subject: . Okanagan Lake Crossing Project
Rob

I have not heard anything fram you on the attached {etter so | searched our files for a copy and
could not find one. | was positive that | could recall faxing this letter to you personally and | would
tke to know if you did indeed receive it? | had fully intended to send it and my apoiogies if this did
not take place. Clearly, some of the information in the lefter is outdaied, but my offer to meet with
you to develop a schedule for the next several months o ensure that the WFN is fully in the loop
with the New Crossing still stands. (So too does my offer to make a coastal engineering expert

availabie to you.)

The proponents are required to submit their fechnical responses to the RFP by December 1st,
followed by their commercial responses on December 13th. As you are aware, we expectto
select the preferred proponent by the close of March, 2005. During the coming months, | would
like to work with you to determine which portions of the concession agreement and appended
schedules would be of interest to WFN. (For your information, 1 have attached the table of
contents and the list of schedules for the |atest version of the draft concession agreement).

I thought perhaps the best approach would be for me to meet with you in Kelowna to develop a
schedule as to what documents and reports we should bring 1o you so that we can engage in a
meaningfut discussion regarding items that we are negotiating with the proponents, and as far as
possihle, inciude WFN's input into our negotiations as they praceed. The Ministry is prepared to
continue to provide a reasonable level of funding to assist with the technical expertise required for
the WIFN to work with the information we will be providing.

iweuld be available immediately to work with you on this - please advise me as to your thoughts
regarding this approach.

Regards,
Ron

Response to RR toc000,PDF {391
0808 letter.doc... KB}

Page 80
TRA-2011-00162



et e .

+ %

FROM PROVINCIAL REVENUE MINISTERS OFFICE  ozop (IUE) 11 80 2004 14:29/ST. 14:29/N0. 5013214456 ¢ 2

WESTBANK FIRST NATI@NS Ez===r

(3Va3, [
November 24, 2004 5 ey
- _ BT P
106 Potarment Buidings xRS \2osE1T
Victoria, B.C, QoS eor™Y
V8V 1X4 _ Qs oD .
Attention; The Honourable Kevin Faleon PR QQ@: .
Dear Minister; th=s®
Re; Weatbank First Nation (WFN)

Inclusion in Valustion of P3 Proponent Proposals:

] have been advised that the documentation the Provinee has produced for the Okanagan
Lakc New Crossing Scrvices does nol include any discussion in the documentation or the
evaluation criteria requiring the proposal proponents {o include WFN, members and

WFN Contractors and WFN related organizations as part of their project team.

As the adjacent preperty owners and the First Nation neighbour to this project we feel
{his is unacceptable. Ihave instructed our administration 1o tequest your project team to
issue an addendum to the request which will revise the cvaluation criteria to include
involvement of our peopic and contractors in the proposals.

During the Septcmber 24 meeting in our offices with yourself and Minister Thorpe there
was general agrocment that there needed to be effort put into building a good long-term
relationship between MOT and WFN in order 10 move forward in a cooperative manner
to deliver the ransportation solutions for the region. Jnclusion of opportunities foxr WFN
and our Membets is a critical first step in this initative.

This matter requires prompt attention by your projeet team. 1 respectfully request your
immediate response assuring that the matter will be dealt with as requested.

Yours truly,

Ce The-Honourable Rick Thorpe
WFN Council Members

™ FLNewAaRAeT s e i mr IAES MW e an=1i1 fam Pv
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BRITISH
COLUMBIA

January 11, 2005

Rab Rizhardson
Westbank First Nation

#301 - 515 Highway 97 South
Kelowna, British Columbia V1Z 3J2

Dear Rob Richardson:
Re; Response to your Novamber 2, 2004 Letter

1 am writing In responsa to your lstter to me of November 2, 2004 respecting our |
discussions regarding potential improvements to the Okanagan Lake Crossing,
including impravements to the Campbeli Road and Westside Road accesses to

Highway 97,
A number of your statements in your letter require clarification,

First, with respect to the timing of an agreement in principle, which you note at the’
bottom of page 1 of your letter, we have been advising you from the beginning of aur
discussions that the Ministry requires certainty with respect to tha improvements on the
westem approaches so as to be abla to procure the replacement of the Okanagan Lake
Crossing and that such certainty was on a strict time-fine. This time-line was relterated
by the Minister In his meeting with the Chiaf on September 24, 2004, and by me to you
oh numerous occasions both at our face 1o face meetings and on the telephone,

S16
i #1300 - 1075 West Georgla Streaet
%ﬂgﬁgmn Vancouyvar, BC ‘sg g
Tel: (604) 6652-8848

Fax: (604) 605-5938
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January 11, 2005
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S16

While our discussions have taken & gteat deal of time and energy to date, we have
been optimistic that we can'reach an agresment ihat will mest both parties’ interests.
We believe that there are significant henefiis on the table for the Westbank First Nation,
not ohly with respect to the improvements themselves, but the potential for a significant
role for the Westbank First Nation in the delivery of these improvements.

Sincerely,

Pater Milburn
Ministry of Transportation

G John Dyble, ADM, MOT
Chief Robart Louie, WFN
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From: Rab Richardson To: Tom |saac Date: 19/01/2005 Time: 16:24:18 Page 1 of 1
o1/18/06  13:22 B250 769 3482 Chief R. Louie @ooz/002 -

44 WESTBANK FIRST NATION

COUNCIL _
m - - - Suite 301 - 515 Highway 97 South, Kelowna, B.C, ¥123J2
gy Telaphons: (250) 769-4969 — Fax: (250) 769-4377

Our file: PW-20-5040

Monday, January 17, 2005

Honourable Kevin Falcon
Minister of Transportation

PO Box 9055 Sin Prov Govt CO
Victoria, B.C. V8W 9E2 p P
Denr: Minister Falcon

RE: Oksanagan Lake Bridge Profcet — Your letter of December 22, 2004

I am writing this letter to request ameeting‘to discuss the Okanagan Lake Bridge Project,

1t is important that we meet to avoid a delay in the causeway-fill portion of the work and
to avoid jeopardizing the bridge project.

There seems to be much confusion and dispute arising from our September 24, 2004
meeting, There are significant differences in interpretation between your staff and mine
regarding the items discussed and the resolutions agreed to. In my opinion, we had a .
very good and productive meeting on September 24™ and I would very much like to bring
things back on track.

Once we've agreed upon a time and place for our meeting, I’Il have iy staff prepare an
issues list for our discussions and will have that issues list immediately forwarded to you.

My proference is to meet in Kelowna as it will allow my Council and support staff to be
present, However, if you can’t make a meeting in Kelowna, I am willing to travel to
Victoria with one or two Council and support staff. I look forward 1o hearing from you at
your earliest possible opportunity.

301 - 515 Highway 97 South
Kelowna, BCYIZ 312
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January 25, 2005
Cliff # 133135 .
Chief Robert Louie
Westbank First Nation

515 Highway 97 South, Suite 301
Kelowna BC V1Z 3J2

Déar Chief Louie:
Re: Okanagan Lake Bridge Project

| appreciated the opportunity to discuss the Okanagan Lake Bridge Project with you and
Council yesterday on the telephone, and to follow-up on your letter to Minister Falcon of

January 17th requesting an urgent meeting.

As discussed yesterday, | hope that we can resolve the issues of dispute and confusion
“identified in your letfter. . o

You raised 3 items In our discussion yesterday:

1.
2,
S16
Ministry of Office of the Mailing Address: : " Location:
Transportation Asslstant Deputy Minister PO Box 5850 Stn Prov Govt 940 Blanshard Strast
Highways Depariment Victarla Sritish Columbia VBW 9T5 Victorta British Columbia
. Telephone: (250) 267-3260 www.gov.be, caftran
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Chief Robert Louie
Page 2
January 25, 2005

o
-

S16

Finally, as offered in Minister Falcon's letter of December 22, 2004, we would
also be pleased to provide a training role for a WFN member as part of the
owner's team throughout the construction of this bridge project. Your contact for
this commitment will be Ron Mathieson, Project Director, Okanagan Lake
Crossing Project.

I hope that the discussions between our respective negotiators can produce significant
progress today. | would be happy to have a further discussion on outstanding issues

later this week.

Yours truly,

S ¢ e

John Dyble
Assistant Deputy Minister
Highways Depariment

Attachment
copy. Peter Milburn, Executive Project Director
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From: Rob Richardson To: Tom [sdac Data: 00022005 Tima: 12:35:38 Page 2 of{

WESTBANK FIRST NATION

Febary 9, 2005

VIAFACSIMILE: 1 {250} 356-2290

The Minister of ‘IrTansporiation
PO Box 9055

STNPROV GOVT

Vietoria BC VAW 912

Aftention: The Hanourable Kovin Falcon

Dear Mr, Faleon:

Re: The Prapgsed New Okanagun Luke Bridge

As you know, over the last several months our respective representatives have beon mesting and
discussing the Westbank First Nafion’s involvement in the proposed new Okapagan Lake bridgo
and the west approach to same. Those discussions appear to have come to an impasse, 4t least for
the prasent, with respect (0 a numbsr of issues. Hopefully those wiil be worked out in relatively
short order, however, we beligve, given the current position of yous represoniatives, this will not
ocetr for some monlis, Olwiously this has delayed, and will continue to delay, the awarding of
tenders, end concluding the congegsions necessary for the hridge construction.  Your mpresonmawcs
have indicated that this is problematic to them given their fimetables.

The problem is exuccrbaled by the tact that neither your Ministry nov the Depatiment of Fisheries
and Qceans has properly consulted with us, mueh lesy secormodared our concemns, in respect of the
west causeway and environmental matters relating o the demolition of the ewrrent bridge ond the
constiuclion of the new bridge. together with its approaches. As you know, this is a legally binding
obligation and duty of both the Provinelal and Federal Govenuments based upon the honour of the

Crown.

§16, S17

GS 109
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February 2, 2003
Page 2

$16, S17

We look forward o your hopefully positive response to this proposal. Tf you agroe with its contents,
our Council §s prepared {o execute this Agreement forthwith which we would ask for within one

week of the date of this letter.

In the spirit of cooperation and good faith, we have instructed our negotiating (eam to continue their
negotintions on the balance of the issues (o conclude the agreement,

We look forward to your response to this proposal.
Yours very truly,

Westhank First MNation

Per:

e AR

Counditior Michael Werstitk, Counillor Michael Do Guevara

Nl T Aad

Councitfor Brian Bl Councitior Loretia Swiw

Enclosure

GS 110
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Not Responsive

————— Criginal Message-----

From: Nyland, Dirk TRAN:EX <Dirk.Nyland@gov.bc.ca>
To: Dick Fletcher <dfletcherfurban-systems.com> ‘
CC: Rob Richardson (E-mall) <RcocbRichardson@shaw.ca>
Sent: Wed Jun 22 189:52:21 2005

Subject: RE: Contact Info

Dick;

DN 617
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Please email me as soon as you know the results. I have given
people a heads-up and can have a chegue cut and couriered on the 29%th if
the vote is positive.

Dirk

————— Criginal Message--=---

From: Dick Fletcher [mailto:dfletcher@urban-systems.com]
Sent: Wednesday, June 22, 2005 11:38 AM

To: Nyland, Dirk TRAN:EX

Subject: RE: Contact Info

Dirk:

Thanks for the info. Jon is a great choice to deliver the project and
continue to rebuild the WFN- MoT relatienship that wou have helped aet
back on track. S$13, 816

$13, S16

S13, S16 I believe that Rob
has at least left messages for Tom Isaac and possibly Peter Milburn but I
don*t know that they have acted on the matter. Perhaps as the Acting ADM
you could "cause it to happen”? We also need tc discuss the 'interface”
of Campbell and the west bridge ramps before the pre lecad is concluded.
I've heard that they are having to let settlement "catch up” so maybe ws
can make revisions? Hope to see you on July 5 here.
Regards:
Dick

Richard Fletcher, F.Eng.

Principal.

Urban Systems Ltd.

Tel. (250) 762-2517/ Fax. (250} 763~52606
E-Mail- dfletcherfurban-systems.com

From: Nyland, Dirk TRAN:EX [mailto:Dirk.Nyland@gov.bc.cal
Sent: Wednesday, June 22, 2005 9:42 AM

To: Rob Richardson; Dick Fletcher

Cc: '"Jon Buckle®

Subject: Contact Info

Merning;
Attached is Jon's contact info as I have it.

Dirk
<<Jon Buckle>>

Dirk Hyland P.Eng.,

Chief Engineer

British Columbia Ministry of Transportation
Victeoria

DN 648
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phone: (250) 387-2310 fax: (250) 387-7735

cell: (250) 81l2-6645

mailto:dirk.nylandBgov.bec.ca <mailto:dirk.nylandflgov.bc.ca>
www,gov.bc.ca/tran <www.gov.bc.ca/tran>

The information transmitted is intended only for the person or entity
to which it is addressed and may contain confidential and/or
privileged material. Any retransmission, dissemination

or other use of, or taking of any action in reliance upon,

this information by persons or entities other than the intended
recipient is prohibited.

The information transmitted is intended only for the person or entity
to which it is addressed and may contain confidential and/or
privileged material. Any retransmission, disseminatiocn

or other use of, or taking of any action in reliance upon,

this information by persons or entities other than the intended
recipient is prohibited.

DN 619
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From: Nyland, Dirk TRAN:EX

Sent: Saturday, June 25, 2005 1:55 PM

To: 'dfletcher@urban-systems.com'; 'RcbRichardson@shaw.ca'
Subject: Re: Reguested letter

That would be good as I have to find a time slot betwsen ntgs or curtail
a mtg....

Dirk Nyland P.Eng.,

Chief Engineer,

British Columbia Ministry c¢f Transportation
Victoria

phone: {250} 387-2310 FAX: (250} 387-7735
cell: (250} B1lZ2-6645
mailto:dirk.nylandlgov.bc.ca
www.gov.bc.ca/tran

————— Original Message-----

From: Dick Fletcher <dfletcherfurban-systems.com>

To: Nyland, Dirk TRAN:EX <Dirk.Nylandf@gov.bc.ca>; RobRichardscon@shaw.ca
<RobRichardson@shaw.ca>»

Sent: Sat Jun 25 12:36:36 2005

Subject: Re: Redquested letter

Dirk:

Our penalty is only rrelated to theS16,817being paid out by WEN by the
30th. The signing of the leases can heppen after. By all means let's talk
Monday BM- do you want to call me and I can cennect Rob?

Regards:

Dick

Rickard Fletcher, P.Eng.

Prircipsal

Urbzn Systems Ltd.

Tel. {250} 762-2517/ Fax (250) 763-5266

E-Mail- dfletcherfurban-systems.com

The information transmitted is intended only for the person or

entity to which it is addressed and may contain confidential

and/or privileged material. Any review, retransmission,
dissemination or other use of, cor taking of any action in

reliance upon, this information by persons or entities other

than the intended recipient i1s prohibited. Tf you received

this in error, please contact the sender and delete the

material from any computers.

————— Original Message-----

From: Nyland, Dirk TRAN:EX <Dirk.Nyland@gov.bc.ca>

To: Dick Fletcher <dfletcherfurban~systems.com>»; 'RobRichardson@shaw.ca'
<RobRichardsonlshaw.ca>

Sent: Sat Jun 25 09:54:42 2005

Subject: Re: Requested letter

DN 2
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Dick

Ck....we need to talk about a game plan for the signing of the leases
and your need to avoid a penalty.....I'm given to understand the Minister
needs to sign the leases sc I forsee an extremely tight timeframe between
ratification of the Agreement, getting the Minister's and WFN signatures
and getting the cheques delivered.

Are you available fo discuss cn Monday?
Dirk

Dirk Nyland P.Eng.,

Chief Engineer,

British Columbia Ministry of Transportation
Victoria

phone: (250) 387-2310 FRX: {250) 387-77135
cell: {250) 812-6645
mailto:dirk.nyland@gov.bc.ca
Www.gov.bc.ca/tran

————— Original Message--——--

From: Dick Fletcher <dfletcherfurban-systens.com>

To: Nyland, Dirk TRAN:EX <Dirk.Nyland@gov.bc.ca>; RobRichardson@shaw.ca
<RcbRichardscn@shaw.ca>

Sent: Sat Jun 25 09:02:22 2005

Subdject: Re: Requested letter

Hi Dirk:

Thanks for your prompt attention te this matter. S13
S13 Dick Richard

Fletcher, PF.Eng. Principal Urban Systems Ltd. Tel. {250} 762-2517/ Fax

{250) 763-5266

E-Mail- dfletcherfurban-systems.com

The information transmitted is intended only for the person or

entity tc which it is addressed and may contain confidential

and/or privileged material. BAny review, retransmission,

dissemination or other use of, or taking of any action in

reliance upon, this informaticn by persons or entities other

than the intended recipient is prohibited. If you received

this in error, please contact the sender and delete the

material from any computers.

————— Original Message-----

From: Nyland, Dirk TRAN:EX «Dirk.Nyland@gov.bc.ca>
To: Rob Richardson (E~mail) <RobRichardsonfshaw,ca>
CC: Dick Fletcher <dfletcher@urban-systems.com>
Sent: Fri Jun 24 17:13:57 2005

Subject: Regquested letter

DN3
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Rok;

Further to Jon's mtg with Chief Louie, I'll have a letter cut to
WEN, copy to you, by FAX with original to follow, first thing Monday
morning. I left z message on your office phone as I seem to have an
incorrect cell phone number for vyou. If you could send me the correct one
that weould be great.

Thx,
Dirk

Dirk Nyland P.Eng.,

Chief Engineer

British Columbia Ministry of Transpcrtation
Victoria

phone: (250) 387-2310 fax: {250) 387-7735
cell: (250) B812-6645
mallto:dirk.nyland@gov.bc.ca
wwWww.gov.bc.ca/tran

nutmnegy

The information transmitted is intended only for the perscn or entity
to which it is addressed and may contain ccenfidential and/or
privileged material. Any retransmission, dissemination

or other use of, or taking of any action in reliance upon,

this information by persons or entities other than the intended
recipient is prohibited. '

The informaticn transmitted is intended only for the person or entity
te which it is addressed and may contain confidential and/or
privileged material. Any retransmission, dissemination

or other use of, or taking of any action in reliance upon,

this information by persons or entities other than the intended
recipient is prohibited.

DN 4
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06/27/2005 15:49 FAX 250 78p 4377 WESTBANK FIRST NATION igno2/006

773?0 1
égééé WESTBANK FIRST NATION

Office of the Chief
~ l‘. #3071, 313 Hwy, 97 South, Kelowna, BC VIZ 312
R Telephone: (230) 769-4099 — Fax: (250) 769-4377

o o ™ M

June 24, 2005

Ministry of Transporiation

#300 - 1358 St. Paul Street
Kelowna BC

V1Y 2EL

Attention: Jon Buckle, I".Eng.,
Projeet Director

Dear Sir:
Re:  Okanagan Lake Bridge Project Mecting with Chief and Couneil

Congratulations on your appointment as Project Director for the Okanagan Lake Bridge
Project and 10 thank you for making it a priority to meet with us today. We look forward
10 building a strong velationship with you and your projcet team, You indicated the team
would include; Barry LeBlonde. as Senior Project Manager, Dan Williams. Doug Kirk
and, Teresa Switzer as an Administration/Communications person.

T the spirit of creating good communications the following is our understanding of the
key issues and related agreed upon actions from our discussions this morning;

Project Communications with WEFN

As we discussed, vour project and our West Approach apreement with MoT are closely
linked and require close cooperation which can only be achieved with good
communications with vourselll Your commitment to make that a priority is welcome, As
WI'N lacks the staft resources to effectively interface with MoT on the Bridge and West
Approach Projects, Dick Fletcher, P.Eng., of Urban Systemis and Rob Richardson,
P.Eng., have been retained 1o fultill this function.. Your main WFN contact will be with
them. They will laise with Council and staff as appropriate. They have been responsible
for our dealings with your Ministry concerning these projeets since 1999,

S16

SIR 1523
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06/27/20056 15:49 FAX 250 769 4377 WESTBANK FIRST NATION idoo3/005

%)

Action:

You will review the matter and provide a response next week, ideally by the close of
business Tuesday so we can report the agreement (o our community at our membership
meeting on the evening of June 28th,

West Approach Interface:

This is an importamt consideration and reguires immediate attention as the current plans
for the bridge and preload have vet to be revisaed to accommodate the Campbel]l Road
Interchange. The bridge project concession agreement has wording to allow this to take
place. '

Action:
You will be reviewing the matter so it can be addressed next weck.

$16, S17

Action:

Once the Concessionaire is in place this matter will be given consideration in conjunclion
with WFN,

WFEN Opportunities during the Bridge construetion:

This is a major issue for our Members. It is critical that we have something in writing
confirming the verbal indication that there were clauses in the Best and Final Offer
documentation that provided incentives for involvement of WFN members and
companies in the Bridge construction.

We also had verbal representations that your owner's team would provide the resources
to fund a number of our members to job shadow. This is extremely important to our
building the capacity we will require in the future to fully implement sell government and

our projects.

Action:
On the matter of opportunities with the construction of the bridge, you will provide us

with a leller confirming the concessionaire agreement contains incentives for the
involvement ol our mentbers on the Bridge Project by next Tuesday.

SIR 1524
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06/27/2005 15:49 FAX 250 769 4377 WESTBANK FIRST NATION [dood /005

You will review and advise of the job shadow opportunities that will be made availabk
for ot Members an your eam.

Highway 97 Traffic Impact during Bridge Construction:

WFN recognizes there is potentially a major impact to Bridge Hill portion of Highway97
during the 3 years of construction. This will be detrimental to the regional economy ard
impact the efficiency of'the constructors and their ability to achieve the “incentives™ you
mentioned are in the Concession Agreement, We suggest that portions of the Campbell
Road and local roads projects, if constructed early, could route the construction trafijcoff
the highway at the Westside Road intersection resulting in a considerable traffic impact
reduction and potential construction cost savings.

Action;
You and WFN io work together to maximize the benefits of scheduling the construction

of the West Approach works.

Disposal of Existing Bridge Pontoons:

WFEFN may wish to acquire some oy all of the pontoons from the old bridge and thereforn
wish to have “first right of refusal”™ to the pontoons,

Action:
You will convey the request to the Concessionaire making the official request and

provide confirmation of acceptance.
Disposal of Causeway Fill to be Removed:

The existing causeway that is not required for the new bridge and approach is to be
fowered to near Lake level. As the causeway {ill material was originally ‘mined” from
IRA10, WFN wishes to have the removed material placed on IR#10 lands; half on Parcel
“0" north of the hishway and half on the Shelier Bay to the south,

Action:
You will advise the Concessionaire of the requirement and assure that it beconies part of

ihe construction schedule.

S17
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08/27,2005 15:49 FAX 250 769 4377 WESTRANK FIRST NATION g oosr005

Bridge Announcement:

The date for the Province 1o announce the selecied concessionaire is Wednesday June 29.
WFN would like to participate in the announcement.

The Province has yet to determine the means of the announcement, the options being; a
news release from the Minister's oflice in Victoria or the Minister, Rick Thorpe ete.,
doing a media event in Kclowna, f the plan is the news relcase then a quote from me
would be included. If the media event is the means, then T and Council wish to be

involved,

Action:

You will have the communications people be in touch with our contacts to advise of the
means to be used and arrange appropriate involvement by WFEN.

In closing { wish to reiterate the strong desire of myselfand alt of couneil to work
collaboratively with you and the bridge concessionaire to effectively deliver the bridge
and west approach projects.

Yours fruly,

WESTBANK FIRST NATION

Per:

Chief Rohert Louie

RE/tac

c.c. Council

c.c. James F. Montain, A.Sc, T. CMC, LGA. Dircctor of Operations
c.c. Rob Richardson, P, Eng.

c.c. Dick Fictcher. P Eng., Urban Systems Lid

SIR 1526
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June 29, 2005

Sent by Fax — Origional to Follow

Chief Robert Louie
Office of the Chief
Westbank First Nation
#301 - 515 Hwy 97 South
Kelowna BC V1Z 312

Chief Robert Louie:
Re:  William R. Bennett Bridge and your letter of June 24, 2005

Thank you for the above noted letter with respect to our June 24™ meeting, I very much
appreciated the opportunity to meet with you and Council on such short notice.

‘While the Ministry’s response to the specific issues outlined in your letter is in process on some
items, I wanted to get back to you today to advige on their status:

1l

S16

West Approach Interface:

The Ministry concurs that the transition from bridge to interchange must be

very carefully coordinated. A meeting with Rob Richardson, Dick Fietcher,

Dirk Nyland and Jon buckle has been arranged for July 5™ at which time this will be

addressed.

2, Parcel “O” Foreshore:
The location on parcel “O” for a possible staging and graving dock has been examined
closely by MOT and the proponent. The site is not suitable for the graving dock but the
proponent will work with WFN to consider the site for a staging area.

A2
Ministry of Okanagan Shuswap District ~ Mafling Address: Telephone: {250) 712-3660
Southern Interlor Region #300 ~ 1358 St, Paul Street Facsimile: (250) 712-3669
Transportation Kelowna, BC V1Y 281 Web Address:
www.gov.be.caliran
SIR 1518 MLt el Robrt Louiz ke 29, 2095.dac
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. WFN Employment Opportunities:

Dirk Nyland has forwarded a separate letter confirming that employment incentive for
WFN is included in the concession agreement. MOT has also discussed with the
proponent the opportunities for job sharing and this will be explored in more detail with
WEFN.

Traffic During Construction:
Options for managing traffic will be worked out Jomtly with WFN once l:he preliminary
design is finalized. This will be discussed at the July 5" meeting.

. Disposal of Pontoons:
WFN’s interest in utilizing the pontoons will be conveyed to the proponent and the matter
will be followed up as the project proceeds.

. Disposal of Causeway Fill:
At this time MOT is unsure about the future of the existing causeway. We will speak

further to this issue at the July 5™ meeting,

S16

. Bridge Announcement;
MOT greatly appreciates the support of WEN in this endeavor, and will be working hard
to continue the partnership which has already developed.

Tlook forward to furthering our positive working relationship as we continue to address the
above issues and other matters in delivering this essential project.

Sincerely,

Jon Buckle, P. Eng,
Project Director

cc. Rob Richardson, P. Eng.

Dirk Nyland, P. Eng., Chief Engineer, Ministry of Transportation

SIR 1518
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Pages 121 through 122 redacted for the following reasons:
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X
WESTBANK FIRST NATION

I3F63F

R e JUL 27 2005
p Issue: . )
pagagition P&aﬁtﬂ:ﬁs - R B BRewge
! W P, Gavt. Progran ¥
Vietofia, RGP et Hintys.
) § Caopy to:

VEWBEZ
Attention: Honourabic Kevin Falecon, S o SRRt GRe s Rty

Minister
Dear Minister Falean;

Re: WEN Delivery of Campbel! Road Interchange Iimprovements,

Congratulations on the announcement of SNC ~ Lavalin as the contractor for gonstruction
and aperation of the long awaited William R Bennett Bridge. We are aware that the Aprit
18, 2005 agreement between yow ministry and ouwr government which was approved by
our membership Junc 28 was a critical factor in the overall project praceeding. I have
instructed our team to move positively forward ia support of the project within the
context of our agreement.

S16

#301 - 515 Highway 97 South, Kelowna, B.C, V1Z 3]J2

Telephone: (250} 769-4999 Facsimile {250} 769-3402
Recelved  26-07-2005 13748 Fros-250 769 4377 To-M0T ENGINEERING BRAX  Page 002
PR o e — et e SRR R e —_— e — — — — —
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07;2612005 14:0) RAX 230 768 4377 WESTBANK FIRST NATION
'
2
S16

Yours truly,

WESTBANK FIRST NATION

Per;
Chief Robert Louie

cc. Couneil

¢e, Jon Buckle, Minisiry of Transportation

cc. James F, Montain, A.SC.I'CMC, LOA Director of Operations

cc. Dick Fletcher, P.Eng., Urban Systems Lid , ,
Vee Oirk Nyicrnd, Ch wf Enginver PII0) 387- 7733

P Frie sk )

#301 - 515 Highway 97 Soath, Kelowna, B.C. V1Z 372
Telephone: (250) 769-4999 Hacsimile (250) 769-3492

Regelved  26-07-2005  §3:48 Froxn~250 769 Mg 1568 To-MOT ENGINEERING BRAR  Page 003
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July 27, 2005

Chief Robert Louie Reference: 137637
Westbank First Nation

515 Highway 97 South, Suite 301

Kelowna BC V1Z 32

Facsimile: 250 769-3492

Dear Chief Louie:

Re:  Campbell Road Interchange Improvements

S16

I understand your representatives are meeting this week with senior statf from my ministry,
including Project Director Jon Buckle and Chief Engineer Dirk Nyland, to discuss options for
delivering the projects, and I look forward to hearing about the outcome of those discussions.

A2

Page 125
TRA-2011-00162




Thank you again for taking the time to write, Chief Louie.

Sincerely,

Original Signed By

Kevin Falcon
Minister

Copy to: Peter Milburn, Assistant Deputy Minister
Highways Department

Jon Buckle, Project Director
William R. Bennett Bridge Project

Dirk Nyland, Chief Engineer

Page 126
TRA-2011-00162




G7/26/2005 13:58 FAL 250 7e3 4377 WESTBANK FIRST NATION i@oa1/003

t

WESTBANK FIRST NATION  301-515 Hwy 07 Soulh, Kelowna, British Columbia, Canada V12 3J2

(S84

Date; July 28, 20085
’ F AX No. of pages including cover shest: 3
&~ )

To: Ministry of Transportation - Victoria Laureen for Chief Robert Loule

e Alran: Dirk Nviand Woestbank Eirst Nation
20 {250 387-6831 Ph: {250) 760-4859
_Ex: {2504387-7735 {250} 769-4377

REMARKS: X Urgent [] Foryour raview (J Reply ASAP {71 Please comment

Re: WFN Delivery of Campbell Read interchange Improvernents
Plaase see attached latiar of Chief Robert Louie dated July 26™, 2005

Lasreen Cagey e ) .
. ) CHIEF . wnliNEER 1
Agpidloinl ty-Lhe Divectors e RECFHH&‘“
Westhank Fogr Melion
(2507 7501899 Evts F07 JUL 2 & 2005
056
NOTED

THIS MESSAGE I8 INTENDED FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT 13 ADDRESSED, AND MAY CONTAIN
INFORMATION THAT 1S PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM DISCLOSURE, ANY OTHER DISTRIBUTION, COPYING OR
REVIEW 18 STRICTLY FROHIBITED. IF YOU HAVE RECEIVED THIS MESSAGE IN ERRQOR, PLEASE NOTIFY US IMMEDIATELY BY
TELEPHONE AND RETURN THE ORIGINAL TRANSMISSION TO US BY MAIL WITHOUT MAKING A COPY.

THAMK YOLU.

fsceived 26-07-2005  13:48 From-250 789 4377 To-#0T ENGINEERING BRAN Page 00!
U ... Page 127
TRA-2011-00162




ZELMIS

MEMORANDUM OF UNDERSTANDING
(the “MOU”)
dated as of August 1, 2005

BETWEEN:

Westbank First Nation, as represented by an authorized
representative (“Westbank™)

AND:
Her Majesty the Queen in Right of the Province of British
Columbia, as represented by an authorized representative of the
Minister of Transportation (the “Province™)
(collectively, the “Parties™)

WHEREAS:

A. The Province and Westbank have entered into an agreement dated Aprit 18, 2005
respecting improvements at Campbell Road along that portion of the Highway 97
corridor that runs through Westbank’s Indian Reserve No. 10 (the “Agreement”);

B. The Province and Westbank wish to establish a mechanism for communication between
them respecting issues of mutual interest relating fo the construction of the William R.
Bennett Bridge;

C. The Province and Westbank wish to work together to attempt to reach an agreement

outlining the role of Westbank in the delivery of the Campbell Road improvements as
contemplated by Section 4.1 of the Agreement (the “Improvements™) and other
improvements contemplated by Sections 8, 9.1 and 10 of the Agreement; and

D. The Province and Westbhank acknowledge that a future agreement(s) may deal with
matters relating to the implementation of Section 4.2 through 4.12 of, and other
unresolved issues relating to, the Agreement.

1. Purpose

The purpose of this MOU is to establish a process for the Province and Westbank to:

(a) reach agreement on the role of Westbank in the delivery of the Improvements and
implementation of certain of the matters set forth in the Agreement;

(b) establish a mechanism for communication between them respecting issues of
mutual interest relating to the construction of the William R. Bennett Bridge; and

{c)  setout the terms of funding to be provided by the Province to Westbank to assist
Westbank in implementing this MOU.
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2. Funding for Westbank

(a) Further to Section 4.9 of the Agreement, the Province agrees to reimburse
Westbank for those matters set forth in Schedule A aftached to, and which forms
part of, this MOU, to a maximum amount of, and not fo exceed, S16, 817
upon the receipt of invoices for the purpose of negotiating the agreement(s)
contemplated by Section 3 of this MOU. The Parties recognize that given the
scope of the tasks to be undertaken, additional funding for these purposes will
likely be required. As such, the Parties agree to meet on or before December 15,
2005, and at regular intervals thereafter, not less than monthly, to discuss in good
faith, additional funding requirements of Westbank and will use reasonable efforts
to conclude an agreement relating thereto. This subsection is effective untii the
agreement(s) contemplated by Section 3 of this MOU is executed or negotiations
for such agreement(s} cease, in either case this subsection and Schedule A related
thereto will cease to be effective and will no longer apply to either Party,

(b)  The Province will provide Westbank withup to 816,517 for those matters set
forth in Schedule B attached to, and which forms part of, this MOU, to facilitate
Westbank communicating, as it considers necessary, with its members and the
Province respecting issues of mutual interest relating to the construction of'the
William R. Bennett Bridge. Once at least 8§16, 517
has been expended under Schedule B and this Subsection, the Parties will meet to
discuss in good faith whether additiona! funding above the 16,517 s
required and will use reasonable efforts to conclude an agreement relating thereto.
Any additional funding for activities set out in Schedule B can only be increased
upon written agreement of the Parties.

(¢}  Any payment of money by the Province under this MOU 1is subject to there being
an appropriation by the Legislature of British Columbia for the payment for the
fiscal year in which the payment becomes due. The Province confirms that an
appropriation by the Legislature of British Columbia has been made for the

s16,517  amounts set forth in each of Subsections 2(a) and 2(b).

3. Delivery of the Improvements

The Parties agree that their respective representatives will meet in a timely and ongoing manner
with the objective of negotiating an agreement(s), as the case may be, respecting Westbank’s role
in the delivery of the Improvements. The Parties further agree that they intend that such
agreement(s) will be executed no later than Jannary 31, 2006.

4, Bridge Construction Matters

The Parties agree that their respective representatives will meet in a timely and ongoing manner
to discuss issues of mutual interest and exchange information relating to the construction of the
William R. Bennett Bridge.

5. Conditions

Any agreement(s) arising from this MOU is subject to:
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(a) final approval of the elected Chief and Council of Westbank; and
(b)  ratification by thé Executive Council of the Province.,

6. Process

(@)  The following person from each Party will be the primary contact for each Party
in respect of discussions carried out under this MOU:

For the Province:

Mr. Dirk Nyland

Chief Engineer

B.C. Ministry of Transportation
940 Blanchard Street

Victoria, British Columbia
V8W 9T3

Phone: (250) 387-2310
Facsimile: (250) 387-7735

For Westbank:

Mr. Dick Fletcher

Westbank First Nation

c/o Urban Systems

No. 500 - 1708 Dolphin Avenue
Kelowna, British Columbia
V1Y 9584

Phone: (250) 762-2517
Facsimile: (250) 763-5266

7. Amendments

This MOU may be amended by agreement in writing between the Parties.

8. Term

This MOU is effective from the date first noted above until 90 days after the de-commissioning
of the old Okanagan Lake Bridge, unless the Parties are unable to reach agreement for additional
funding pursuant to Subsection 2(b) at which time this MOU will expire.
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Executed for and on behalf of the Westbank First
Nation, as rgpresented by its Chief and ouncil, by

Biek Fl =7 /
5«; 1/

Date

Executed for and on behalf of the Her Majesty the
Queen in Right of the Province of British Columbia,
as represented by an authorized representative of the

Minister/oimm

e e
DukNyw Dirk Nyland, P. Eng.

Chief Engineer

O%’/v /45
Date ' /
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Schedule A

Westbank will invoice the Province on a monthly basis, in accordance with Subsection 2(a), and
for the purposes of Section 3, of the MOU, under the following sub-headings:

Meetings with Ministry of Transportation officials and representatives;
Meetings with Westbank Chief and Council and with Westbank members;
Meeting with Westbank administration;

Issue research and discussion preparation;

Drafting/reviewing relationship and delivery model processes and related
documents; and

Legal fees and related disbursements.

This MOU does not cover, Westbank will not invoice, and the Province will not pay, any costs
associated with engineering related matters, except upon express written consent of the Province.
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Schednle B

Westbank will invoice the Province on a monthly basis, in accordance with Subsection 2(b) of
the MOU, under the following sub-headings:

. Communications with William R. Bennett Project Team;
. Meetings with Ministry of Transportation officials and representatives;
° Communications materiais;

. Meetings with Westbank members;

. Issues resolution - research and discussion preparation,;

. Westbank role/opportunities in respect of the William R. Bennett Bridge;
. Briefing preparation;

. Meetings with Westbank Chief and Council and Westbank staff;

. Legal fees and related disbursements relating to the Agreement; and

. Significant issues that may arise, to be named expressly.

This MOU does not cover, Westbank will not invoice, and the Province will not pay, any costs
associated with engineering related matters, except upon express written consent of the Province.
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September 19, 2008

Cliff # 128623 3492
VIA FACSIMILE (250) 768- 4675

Chizf Robert Loule

Waesthank Flrst Nation

518 Highway 87 South, Sulte 301
Kelowna BC V1Z 302

Dear Chiaf Louie!

Re:  Graving Dogk Site

Furher to your discussion with John Dyble, Deputy Minister, Mintstry of Transportation

—rrteen bsm seer aa

("MaT"), F write to confiem that MoT scknowledges that the Westbank First Nation {"WFN") ,

asserta that (he graving dock eite may have significant cullural vaiue fo its membershlp.

The sxistence and extent of any coltural value can only be determined after a review hasg
heen conducted of the erchasological and anthropolegloal materal avaliable and relevant to
the site, At that time, it is understood and ecknovdedged that WFN may wish {0 investigaie
and pursua the acquisiilon of the site whith, as you know, 15 privalely ewned, Should the
site prove {6 be of elgnificant cultural valua to the WFN, MoT agsures the WFN that if will be
supportive of the efforls made by {he WFN in this regard, and would be willing ta consider
what staps the Province might be able to take to offer such suppart, You will appreclate;
hawever, that currenfly MaT has no mechenism to pravida for the acquisition of the sita,

I frust that this is satisfactory,

Yours truly,

Peter Mitburn
AJAssistant Deputy Minister
Highways Department

copy: Stan Asheroff, Lagal Council, Westbank First Nallons

Ministry of Offlce o 1he Malfng Addrass: Laca lion:
Aaslsiant Deputy Minlaler PO Box 94502 in Prov Govl 940 Manshard Skest
Transportalion Riroys Dastions Vicioria BG VBW 15 VictoRs BG

Talaphons: {260} 387-2260

ranfh HONTAR HATIINHYH A0 TE¥R LAR NGR YVA BY:8T OQODB/RT/R0

SIR 1633
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Consultation Agreement Regarding the Bear Creek Project
Between the Westbank First Nation and
the Minfstry of Transportation

Overview
The MOT of Transportation (“MOT") has planued and has been undertaking conatruction

of the Bear Creek Graving Dock (the “Project™.

The Minisiry is conswlting with the Westbank First Nation ("WEN") to defermine the
nattre and extent of the potential infringement of the WFN’s abioriginal interests that will
result from the Project,

The purpose of the WEFN's consultation with the MOT is to identify any patential
aboriginal interasts that may be impacted by e Project and exchange nformation with
the MOT (¢ olarify the nature of the potential aboriginal interests and how inflingements
may be avoided or mitigated,

The process wndertaken to consider ahoriginal interests mnd avold potential infingements
1s guided by the MOT*s Guidelines for Consultation With First Natons (the
“Guildelines') {copy attached ag Schedule “A"). In addition 1o the Guidelined this
Agreemeant forms part of the consnltative pracess of the MOT,

The Agreement
In sccordance with the Guidelines and this Agreement, the MQT and the WEN agrea to

the following steps for consultation:
1. Information Excliange and Review

e The MOT wil provide all relevant Infonmeation to the WEN that details the
MOT’s pluns, and those ofits concessionaire(s), consuitants and contractora
for the Project. The MOT has provided the Environmental Scresning Report
and af} available informetion from the Archaeology Branch on recorded
archaeological sites that are in proximity to the Project area,

v The MOT and the WEN will exohange Information during the development of
archagological, anthropological and environmental impact assessments,
mitigation p{ans, and monitoring programs,

» 'The MOT will provide to the WFN any additional Project planping and design
information that will assis in the review of the potential for infringement.

2 Jolnt Archaeolopical work
» The MOT and the WEFN apree to undertake joint archasological work at the
Projest sita ahd wherever anatysis of artifacts {s required, ot the cost of ths
MOT, Ths WFN hasz retained Golder Associates (“Golder”) and certain of its
members (the “WEFN Archasological Team') to undertake the réquisife
archaeological wark on its behalf. The MOT, through its contractor 8NC-
Lavalin, has retained Arcas Consulting Archaeological (“Arcas®) fo work on

do0s/e12

ita behalf, :
| PP

00 ’ "HINQV % ANVNIL - LOR 105 LBf 4% XVJ B0V
s .
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ASHCROFT & COHPANY

Consultation Agrecmacnt Regarding the Bear Creek Projsct

Between the Westhank First Nation and
the Ministry of Transportation

Golder, the WEN Archaceologleal Team and Arcas wiil work together ta
wndertake the requisite archaeological work in accordance with the work plan
attached heroto ag Schedule “B” (the “Work Plan™). The Work Plan may be
amended at such {imes, and upon such terms, 25 a10 agreed to by Golder, the
WEN Archasological Team and Arcas, 1f one or mote of Golder, the WEN
Archaeclogical Team and Arcas wish 10 amend the Worl: Plan but ons or
more of this other parties does not, the igsue raay be resolved by way of
dispute regolution as set forth in section 8,

Golder, the WFN Archaeological Team and Arcas will reach an agreement on
the proper analysis and preservation of all artifacts that are ungovered, failing
which the matter will be reforred to dispuie resolution pursuant to szotion 8.

Golder, the WEN Archaeological Teatn and Areas will prepare 2 joint report,
which will be simultaneously provided to the MOT and the WEN for review
and eomment,

The MOT, through Arcae, end the WEN, thwough Golder, agrea to jointly seck
the amendment of the permit issued to Arcas respecting the Project (the
“Permit”) whereby the Permit will provide that the WEN will be the
tapository of ail artifacts and huwaan and other remains that are uncavered
foltowing their analysis,

Auatbropelogleal Waork Required

"

WEN will, at the MOT"s cost, undertake sll anthropological work that is
required, including the interviewing of WFN Elders and, if necossary, theix
being on the Project aits, respecting their knowledgs of the use of the Project
gite and the swrrowniding area.

In addition to covering the WFN’s costs, the MOT will refmburse the WFN
for reasonable honorarla pad 10 the WEFN Eiders for their participation.

Ydentify Potentia) Aborlginal Intcrests and Potentlal for Infrin gement

The Westbank First Nation witi review ths information contsined in the
archaeological report and the resulte of the anthropological work undertaken
and thence sdvige the MOT of atiy potentiel WEN shoriginal interests that
may be adversely impected by the Profect.

Bood/ore

The WFN and the MOT will exchange information and elarify the nature of /
the aboriginal interest where there may be a potential for infringemen

%«2"’/

"NIRAY 7 30%'&1%55 LOK

€108 LB® 08Z XVA BO:S5Y 90/51/80
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Consultation Agréement Regarding the Bear Creek Project
Betwesn the Westbank Fivst Nation and
the Ministry of Transportation

5. Avoid ot Minfmize suy Potentfal Infringements

» - The MOT wiil work with the WEFN to defermine how potential inflingements
¢an be avaided, or to mifigate any potentisl impacts arising from the Project.

*  The MOT will accommodate identified abotiginal interesis, inctuding an
ecopomic interest, where there may be g potential infhingement by the Project,
by fivst avbiding the potentlal for infringement if possible or secondly by’
mitigating the impact in 2 manner as agreed to by the MOT and the WRN.

v The MOT will wock with the WERN to identify and agree on specifie measuces
and, where relevant, monitoring procedures for avoidance and mitigation.

6. Provide Resources to Assist the Westhaok First Natlon

¢+ The MOT wiil reimburse the WFN for ita veasonable costs and thosé of its :
consultants ag may he required in relation ta the preparation of thiz Agresment )
and any other related agreements and the fulfilment of thelr terms, The WIN
will submit an invojee io the MOT on 8 monthly basis detailing the costs for
which it is seeking relmbursernent. The MOT will pay the invoices within 3

days ofveceiving them. (\1‘»
7. Timeframe ; ﬁ %
tentis], 7

v The ant{cipated timeftans for corpleting the identification of
aboriginal interests and the poteatial for infingement is December 14,2005,
Discussions and negotiations gs between the MOT and the WEN will continus
a8 required thereafler. Both the MOT and the WFN agree to use their
reasonaiile best efforts 10 reach an agreement on any outstanding jssues and
oovrdinate schedules for meetings.

S P

8. Dispute Resplution

« The MOT and WEN agres that any dispate, controversy or ¢laim ariging J
out of or gelating to this Agreement or the intapretation of its provisions i
will bg resolved in the follawing manner and in the following order:

()  Fimst, by good failh discussions between the representatives of the
MOT and the WFN on & timely basts; &

(b)  Failing good faith dlscussions between teprosentatives of the ,'
MOT and the WFN, then (hrough discussions hetween MOT E
Deputy Ministor John Dyble, or hls succestor, (the “DM") and the :

Ch_wf of Westbank; :
<y’ ?
' '
yo0@ ‘ i THIRQY % EO%\&{I%& hAS] ) zY0g8 Lp% 09'2 Xvd 9081 $0/50/00
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Coxsultation Agreement Regarding the Bear Creek Profect
Between the Westhank Fivst Nation and
the Ministry of Trausportation

(¢)  Failing dlscussions between the DM and the Chief of Westbank,
then through med{stion by a meadiator fointly chosen by the MOT
anll the WFN with such costs of mediation to be paid by the MOT
and the WEN, in equal paris, during the courae of the mediation;
and

()  Failing mediation, then through binding arbitration in accordance
with the Arbitration Rules of the-British Columbia Intemational
Commercial Arbitration Centre (“BCICAC") jn effect on the date
of such dispute. The MOT aud the WFN further agree that in
such cases:

i)  the eppointing authority will be the BCICAC;

() the case will be administered by the BCICAC in
accordance with {is “Procedures far Cases under the
BCICAC Arbitvation Rules”

(iif)  the place of arbitration will be Kelowna, British Columbia;
(iv)  the number of atbitiators will be one (1);
(v)  thelanguage used in the proceeding will be Eoglish; and

(vi) the arbitrator's fees will be paid by the MOT and tho
WFN, in equal parte, during the oourse of the arbitration
unlesa ofherwlse defermined by the arbitratar.

9 Furtber Acts

« The Parfies will pecform such further asts and execule and deliver such
further dosuments and Instraments a3 may reagonably be reqiired to give
effect to this Agresment.

10,  Natore of thls Agrecment

+ Thls Agrocment does not constitule a reaty or a land claims sgreement
within the meaning of gettions 25 or 35 of the Constitution Act, 1982,

= This Apresment does not, and is not intended to, abrogate or dempgate
from any sboriginal rights or title af the WEFN.

» Nothing in this Agresment will be mtcrprctcd a3 creating, recognizing r
denying aberiginal rights or title,

i
00 ' TNINQY % m%ﬁ{]ﬁ%a'} 105 2708 LSC 05T Tv¥d BO:ST GO/SL{/EO
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Consultation Agreement Regarding the Bear Creek Project
Between the Westhank First Nation and
the Ministry of Transporiation

« This Agreement does not, enad {s not intended 1o, detract from or affect
eny position the WFN has taken or may take in other negatiations,
proceedings or claims, including Specific Claims that have been or may
be submitted to Todian and Norfhem Affairs Canada.

o If the MOT breaches this Apresment, the WFN will, at its option, have
the right (6 bring to the attention ofa Court of competent juriadiction the
existence of this Agreement and {ts texms,

11,  Applicable Laws

s This Aptezment is lepally binding and will be govemed by and
Interpreted in pocordance with the faws of the WFN, the Provines of
British Columbia and Canadg applicable therein,

12. Notjeos

s Any notices or communications required or permitted to be glven
pursuani 1o this Agreeaent will be in writing and shall be delivered to, or
sent by prepaid courier or confirted facsimile, address as follows:

(8  inthe case of communication to British Columbia:

Ministry of Transportation

940 Blanshand Street

Victoria, British Columbia, VAW 3B6
Attention; Assistant Deputy Minigter

(0)  inthe oase of communication to the WFN

Westbank First Nation

301 - 515 Highway 97 South
Kelowna, British Columbla ViZ 3]2
Attention; Chief and Couneil

or to such othet address gs either Party may notify the other in accordance

with this action, and if 80 delivered shall be deemed to have been given when
delivered, or at the tima of confirmation of electronic transmission if'sent by

facsimila if such day is 8 business day, otherwise the next businesa day //

following, and i malled shall be deemed to have been glven on the se l]1/74
ﬁ 5

businpsy diry afler the date of mailing, ; - ?

(b | ) ‘NIHAV % FONYNIJ - IOK PI0% A9E 087 XV4 PUIDI  S0/9t/E0
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Copsultation Agreement Regarding the Bear Creek Project
Between the Westbank First Nation and
the Ministry of Transportation

13.  Amendment:

|
» This Agréement may be amended from time to time by the MOT and

WTIN by an instrument in wiiting.

14,  Epurement
1
+ This Agreement and the promises and the obligations herein set out shall
enure t0 tho benefit of and be binding upon the MOT, the WEN and their
respective agents, employees, successors and agsigns.

15, Waiver

»  No teym, condition, covenant or other provision of this Agresmeant will be
considered {0 bave been walved by a parly unless such waiver is
expressed in writing by the party. The waiver by & party of atty breach by
the other parly af any term, condition, covenant or other provision of thiz
Agresment will not be construed as or congtitute a walver of eny fitrther
or other breach of the same or any other term, condition, covenant or
other prowision and the consent or approval of a party to any act by the
other party requiritig the consent or spproval of (he party will not bs
considered to waive or render ymnecsssacy such congents or spprovals to
aty subgequent same or similar act by the other party,

16, Time
e Time is of the essence in relation to this Agreement and all the makters set
forth herein, including the respeciive obligations of the MOT and the
WEN,
17, Counterparis

» This Agreement may be signed in counterparts.

5 Pt

LogEh "NIRGY 7 SGONVNEI - JoR TU0S 280 052 YV 20:¢U g8/01/60
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Consuliation Agreement Regarding the Bear Creek Project
Between the Westbank First Nation and
the Ministry of Transportation

IN WITNESS WHEREOF the Parties have caused this Agresment to be executed
by their duly authorized representatives.

Signed on behalf of
WESTBANK FIRST NATION Dated: _gﬁmc«:az_ﬁ;éa_f

/:';;ZM‘Z‘.':_—“——
A e SR

Wmeaa ﬂc‘rzz Dt

HE TR WL TYEAMRNEY e
Dated:  4/4ar  Peemd grin @ous e

SAths j«aﬂé -:

Councillor Witness
Dated: :
LA ;
ouncitlor Witness i
!
f,
Dated: ;
i %
{
j
s O !
Coundillor’ e e Witness '
Dated:

Witnass

<00 'NIKAY ¥ HONYNI4 ~ do 2T0Y LBC DOZ YVJ LO:9l 90/37/60
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Consuitation Agreement Regarding the Bear Creek Project
Between the Westbank First Nation and

the Ministry of Transportation
-I")_atad:
Signed an behalf of:
THE MINISTRY OF
"TRANSPORTATION: Witness "
% L/ Dﬁ /5 0
Jd'im Dyble 7 Eﬂ?{,&;w _/“j—

Deputy Minlater of Transportation

bandad/9302/WEN, Bear Creale blacklinad 01

I

goo@ ' 'MINGY ¥ HINYNEL - LOR 2105 L9C (853 XVA LOST GO/51/60
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URBANSYSTEMS. WESTBANK FIRST NATION

0§z HIS

CAMPBELL ROAD INTERCHANGE ‘;&
ANTICIPATED INVOICING SCHEDULE doot
PN
Task Seheduled [ Limp Sum Anticipated Inveicing Scheduls
No. Milestans eliverable Completion | Value [ Fobruary 1 MWarch | Agal Wy Tuna g 1ol l
] T ¥ 1 [} t [ 1
i __[Revise and Submit Inferchanga Concapt Fab, 14 2008
Z_ |Tepographic Survey and ﬁ Pians Mar. 15,2008 |
3 __|Drainage Design Report Fen. 28, 2006 |
4 |Seotechrica! Investigation and Recort Feb. 28, 2008
5 _ |Sructures Conceptual Desion Repart Apr. 30, 2005
& ilntenm Design Submission Apr. 30, 2003
7 iFermal Presgaiations to WEN May 19, 2006 §21
t 8 {Final 30% Detailad Design Report Jun. 15, 2006
Suh Totaks|
4 |WFN Administration Fee {June 75 2008
Totals
Motes:

Task & ircludes a road salely audd, an “in-progress” drawing package and Design Progress Mesting Nos 2and 3
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Pages 189 through 190 redacted for the following reasons:



BRITISH
COLUMBIA -

The Bes Place on Earth FAXED

March 5, 2007

RECEIVED
Cliff# 154452 |
MAR 19 2007
MINISTRY OF TRANSPORTATION
; L KELOWNA, BC
Chief Robert Louie

. Westhank First-Nation
#301-515 Highway 97 South
Kelowna BC V1Z 3J2

Dear Chief Robert Louie:
Re: Campbell Road Interchange Scope and Budget

I am writing to confirm that, in accordance with Project Agreement Clause 6.2, funds will
be allocated by the Ministry of Transportation to accommodate the award amount for

the preferred proponent.

| can also confirm that the preferred proponent's technical proposal is acceptable to the
Province and specifically that the capacity considerations for Campbell Road
Interchange are acceptahle subject to the preferred proponent proving out ali other
detailed requirements through the project's design review process.

Yours truly,

Dirk Ny . Eng. |
Chief Engineer

copy Jon Buckle, Project Director

WAENGVCEVCHIEF_ENGINEERWR BENNETT BRIDGEWesiBankFirstNations_scope and budget_03.05.07.doc

Ministry of Engineering Branch Mailing Address: Location:
Transpostation PO Box 9850 Stn Prov Gewt 4B-940 Blanshard Strect
Victonia BC VW 9T5 Victona BC VW 3E6
Telephone: 250 387-6931 www,gov.be.ca /tran
SIR 171Gy 250 3877735
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o
Ths Boet Blioe o Backh FAXED

March 5, 2007

.

Waestbank First Nation
#301-515 Highway 97 South
Kelowna-BC V1Z 3J2

CIiff: 154451 pORIROON

croy OF TRANGEY
M5! ‘{‘;;SL.U\"H"\_’}_;.‘{'EL e

—

Attention: Chief Robert Louie

“ Re: Campbeli Road Interchange Project
I am very pleased to confirm that the Ministry of Transportation supports the resuits of
the joint evaluation team in their selection of Emil Anderson Construction as the
preferred proponent for the above noted design-build project.
| look forward to seeing the Ministry working closely with you as the Westbank First
Nation undertakes this vital project through our jointly deveioped and historic new
delivery model,

Yours truly,

.ai‘-('."j'f.‘ o i
¢o%-John Dyble
Deputy Minister

copy: Dirk Nyland, Chief Engineer, Ministry of Transportation
Jon Buckle, Project Director, Willlam R Bennett Bridge

Ministry of Office of the Mailing Address: Location:

Transportation Dreputy Minister PO Box 9850 St Prov Govt 58 940 Blanshard Stret
’ Victoria BC VBW 9T5 _ Victoria BC V8W JEé6
Telephone: 250 387-3280 www.gov.be.ca/tran

SIR 1711Pax; 250 187-6431
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BRITISH
COLUMBIA

The Best Place on Farth

April 20, 2007
Westbank First Nation

c/o Dick Fletcher
Urban Systems Ltd.

500 — 1708 Dolphin Av.
Kelowna BC V1Y 954

Re: Westbank First Nation’s cemetery access

This is to confirm arrangements between the Ministry of Transportation and
Westbank First Nation with respect to facilitating cemetery access from
Highway 97 on bridge hill in the event of a funeral. The arrangement is
being initiated as a result of the construction of the Campbell Road
Interchange and the limitation of free left turn movements to the cemetery.

Upon notification of a funeral event, the undersigned will authorize
appropriate traffic control at the Ministry’s cost, to allow left turn
movements from Highway east bound into the cemetery. A minimum of 24
hours and preferably 48 hours notice will be needed to ensure the traffic
control resources can be provided.

Sincerely,

Y

Bill Smith,
A/District Manager, Transportation
Okanagan — Shuswap District

. SIR 676
- Jdo N
e e Page 193
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SCHEDULE L

FORM OF AMENDMENT AGREEMENT TO ATTACH EXECUTED
DESIGN/BUILD AGREEMENT

AGREEMENT TO AMEND THE
CAMPEBELL ROAD INTERCHANGE AND
ASSO CIATED HIGHWAY 97 IMPROVEMENTS
PROJECT AGREEMENT
dated as of March 5, 2007,

BETWEEN:

Her Majesty the Queen in Right of the Province of British
Columbia, as represented by the Minister of Tramsportation

(“MoT™)

AND:
Westhank Firét Nation, of 301-515 Highway 97 South, Kelowna,
British Columbia, as represented by its duly elected Councit
(“SWEFN")
{together the “Parties™)

WHEREAS:

A,  The Parfics have entered into the Campbell Road Interchange and Associated Highway
97 Improvements Project Agreement on December 18, 2006 (the “Agreement”);

B,  Furtherto section 8.8 of the Agreement, the Parties now wish to amend the Agreement $0
as to replace the form of Design/Build Agreement, as defined by the Agreement and as
attached as Schedule E to the Agreement with the executed Design/Build Agreement

NOW THEREFORE, with good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledoed by each Party, the Parties covenant and agree as follows:

1. The form of Design/Build Agreement attached as Schedule E to the Agreement is hereby
‘ replaced with the executed Design/Build Agreement, attached fo this amendment
agreement as Appendix A.

2. The Parties acknowledge and agree that the form of Design/Build Agreement has no
force or application whatsoever.

L-1

SiR 722
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Executed for and on behalf of the Westbank
First Nation, by its duly elected Chief and
Courcil:

Cogﬁ/cziior

09//97

Date

Q,z

Councillor )
r/}{ﬂi/ (6 ST
Date 2

/{)\/7 s
Coualoy Lz‘ / / / )

Diate

/%ﬂeé; JA

Councilfor O ‘fo/ ‘L / @7

Date

. Executed for and on behalf of the Her

L2

Majesty the Queen in Right of the Province
of Bnnsh Colunihia, as represented by the

thef Engmeer

SIR 723
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APPENDIX ATO SCHEDULE L
EXECUTED DESIGN/BUILD AGREEMENT

=24
VANOL: 2308097: v7 Page 196
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, SCHEDULE M
INVOICING, PAYMENTS AND FINANCIAL RECORDS

WEFN will establish and maintain, in connection with this Agreement and fo the reasonable
satisfaction of MoT, accurate books of accounts and records for the Project including supporting
documents and will permit MoT and its representatives, servants, designates and agents, at any
time during normal business hours, upon reasonable notice, to inspect, review, copy and audit
any or 2l of them. '

1. WEN will account for all contributions and expenditures for the Project in accordance
with GAAP, '

2. WEN will submit to MoT a financial statement at the end of each calendar quarter
detailing the total Project Costs and all items comprising the Project Costs incurred in
that previous calendar quarter, Each such quarterly financial statement will be signed by
the Project Manager certifying that all reported items listed as part of the Project Cost
expenditures perfain to the Project and are Project Cost items under this Agreement.

3. WEFN will submit a Monthly Payment Application to MoT as set forth in Section 7.2.

4, WEN will send the Monthly Payment Application together with the supporting
documentation set forth in subsection 7.4 (a) to MoT’s designate in Victoria
electronically and by courier and will provide a copy to the MoT Representative either by
hand or courier within 15 days of the month-end.

5. MoT will pay amounts due to WEFN by electronic funds transfer within 15 business days
of receiving the monthly invoice. The Parlies agree that MoT will ensure that WEN is
paid within the 15 day period by electronic payment, or in the event MoT is delayed or
experiences system problems, MoT agrees to issue a manual cheque within 5 days
following the 15 day period.

6. WEN will pay the Design-Builder the amount of its invoice less any GST amount
included in the invoice (which shall be paid pursuant to Section 10 of this Schedule M}
and any taxes and other withholdings which the WEN is required by law to deduct before
making payment to the Design-Builder and any amounts disputed by WEN or MoT in the
time set forth in the Design/Build Agreement. Any disputed amount will be referred to
the Liaison Committee for resolution failing which it will be referred to the dispute
resolution in accordance with the provisions of the Design/Build Agreement.

7. WPFN will maintain a complete audit trail, including all the records and accounts of the
Project, during the Project and for a period of seven years thereafter to substantiate ali
confractual and financial transactions and will provide MoT and its representatives,
servants, designates and agents with access {0 such records upon reasonable notice during
regular business hours to WEN by MoT.

8. The Pasties, in order to satisfy themselves as to the correctness of all payments, will
develop an audit strategy that will involve an annual audit and an audit after the Project
Completion Date which may mvolve, on an ongoing basis, random detailed reviews or
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audits of a representative sample of the financial and project management record of the
Project. :

9. Without imiting the generality of this Section, WEN will provide reasonable access to
MoT and its respective servants, designates, agents and representatives, upon request, fo
view the following:

{a} all contracts and agreements related to the Project;
(b)  all Design-Builder’s invoices and applications for payments;
(©) all receipts and vouchers related to the Project in the possession of the WEN; and

(d) all invoices for reimbursable expenses related to the Project.

10, [Deleted].
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SCHEDULE N
REIMBURSABLE COSTS

The Parties agree that the following are the Reimbursable Costs before the Assignment and
Assumptiom:

(a) costs that relate to studies, tests, reports, insurance and bonding costs, consulting
work and other actual costs incurred by the Parties related to the development,
planning, Design and property acquisition for the Project prior to the execution of
this Agreement, including:

)] the work relating to the USL Réport;

(i)  the survey of the Site;

(iif)  communications activities;

(iv)  geotechnical work commissioned by WFN;

(v)  archaeological work associated with the i’roject;

(vi)  MoT and WEN technical work related to preparing the Project including
advanced construction work; and

(vii)  the partnering workshop referenced in section 1.8 of the RFP; -

(b)  Project Manager and associated costs, including the Project management trainee, the
Parties® Engincers, and the Project office, and related Project staff;

(c)  any utility relocations not paid for by the Design-Builder;

(d)  reasonable costs of and incurred by the Liaison Comumittee or the Liaison Commiltee
members in carrying out Liaison Committee work;

(e) a fixed sum, agreed to by the Partiestobe  S16.S17 | for services provided to the
Project by MoT and its representatives, inclusive of all disbursements;

) all third party costs actually and reasonably incurred for the Project that are related to
environmental work, professional services, planning and design after execution of
this Agreement;

(2) the actual costs of permits and approvals required for the Project;

(h)  theactual costs of communications and community relations reasonably incurred for
~ the Project;

DR 127
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D all amounts owing by WEFN to the Design-Builder under the Design/Build
Agreement mcluding, without limitation, the Award Amount and all amendments
approved by the Liatson Committee to it, the financia! consequences incurred under
Section 7.8(a), and any interest on late payments;

) any costs or delays caused by the discovery of any Heritage Object on or under the
Site, beyond those previously disclosed or designated in the Design/Build
Agreement, but excluding the impact of any work to comply with WFN policies or
laws to the extent that such policies or laws exceed both the requirements set forthin
the Heritage Conservation Act, R.8.B.C. 1996, c. 187 and the requirements sef out in
WFN Interim Heritage Policy attached to the Design/Build Agrecment as Schedule;

(k) *  all actual costs (including referee and legal costs) incurred by MoT or WEN or both
to resolve claims of any nature arising from the Project, (including claims related to
errors or omissions in the Contract Documents) except for those arising from any
negligence, or uniawful act of WFN or its employees or representatives;

() reasonable legal costs specifically required to facilitate the Project, excluding costs
incurred by WEN in respect of Disputes that are solely between WEFN and MoT in
respect of this Agreement; _

(m)  Project specific insurance costs;
(n)  insurance deductibles, except those caused by the negligence of WEN;

(0) - anyincreased costs arising from the termination of the Design/Build Agreement that
are not covered by the Bonds;

(p) . any insured costs not paid by an insurer where the applicable exclusion is not
triggered by the negligence or wrongful act of WFN; and '

()  any amounts required to be paid to the Concessionaire pursuant to the WRBB.

The Parties agree that the following are the Reimbursable Costs afler the Assignment and
Assumption:

(a) ' reasonable legal costs, excluding costs incurred by WFN in respect of Disputes that
are solely between WFN and MoT inrespect of this Agreement;

(b)  all amounts owing by WEFN to the Design-Builder under the Design/Build
Agreement including, without limitation, the Award Amount and ali amendments
approved by the Liaison Committee to it, the financial consequences incurred under
Section 7.8(a), and any inferest on late payments;

(c) all actual costs (including referee and legal costs) incurred by MoT or WFN or both
to resolve claims of any nature arising from the Project, (including claims related to
errors or omissions in the Contract Documents) except for those arising from any
negligence, or unlawful act of WFN or its employees or representatives; and

BlR728

YANOQL: 2308097:v7 Page 200
TRA-2011-00162




(d)  any other costs for services requested by MoT.
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1.0 INSTRUCTIONS TO PROPONENTS

SUMMARY OF KEY INFORMATION

RFP Title: Hwy 97, W.R. Bennett Bridge Western Approach and Campbell |
Road Interchange Project ’
Use the above RFP title on ail correspondence.

: Contact Person: The only authorized Contact Persen for this RFP is:

Barrie LeBlond
#500 — 1708 Dolphin Avenue, Kelowna, BC V1Y 954

Address all correspondence to the Contact Person.
E-mail: CampbellRdRFP@urban-systems.com
Facsimile: (250) 763-5266

Telephone: (250) 762-2517

Information offered from sources other than the above Contact
Person is not official, may be inaccurate, and must not be relied
on in any way by any party for any purpose.

Pre-submission A pre-submission briefing meeting has been scheduled for
Briefing: January 11, 2007 at 10:00 A.M. at the address below. All
Proponents are strongly encouraged to attend this meeting.

#301 — 515 Highway 97 South

3rd Floor Boardroom

Kelowna, BC V1Z 312

Read all parts of this | The recipient is solely responsible for ensuring that they have
RFP Carefully: received and understood the complete RFP as described in
the Table of Contents and for ensuring that they have received
and understood all Addenda. Reference Documents are provided
in the data room.

Closing Time: No later than 2:00:00 PM, February 2, 2007

Closing Location: Proposals are to be delivered to:

Westhank First Nation

#301 — 515 Highway 97 South

Kelowna, BC V1Z 312

Attention: Barrie LeBlond

1-1
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1.1 General

1.1.1 Definitions

Any capitalized word or term used in this RFP has the meaning provided in the
Design-Build Agreement (a copy of which is attached as Appendix E), unless
otherwise defined in the Glossary attached as Appendix A,

1.1.2 Nature of the Project

The Project consists of the design and construction of an interchange on
Highway 97 at Campbell Road together with highway and adjoining road
improvements including a new climbing lane from the west end of the new WR
Bennett Bridge to south of Westside Road.

The British Columbia Ministry of Transportation ("MoT"} and the Westbank First
Nation ("WFN") have entered inte a government-to-government agreement to
design and construct the Project. WFN has been granted a direct award of the
Project pursuant to a government to government agreement, The procurement
process is to be carried out by WFN and MoT together. WFN is solely
responsible for execution of the Design/Build Agreement and for the delivery of
the Project. MoT will ultimately own the Project,

The Work generally consists of the design and construction of a interchange on
Highway 97 at Campbell Road and widening Highway 97 to a five lane cross-
section hetween the west end of the WR Bennett Bridge and a point
approximately 300 metres south of Westside Road. Campbell Road wilt pass
under Highway 97 with a two-lane cross-section. Widening of Highway 97 will be
accomplished by constructing a new climbing lane from the west end of the WR
Bennett Bridge to the south of Westside Road, a distance of approximately 2.1
Km. The Work is generaily based on the USL Report,

The objectives of the Project are to ensure the free flow and safe movement to
and from the WR Bennett Bridge for vehicle traffic, cyclists and pedestrians, and
to ensure safe full movement access at Campbelf Road and improved access for
WFN fands, including the WFN cemetery.

1-2
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The other key Project objectives are to:

s deliver the Project in a way which will result in broad public and WFN
acceptance of the proposed solution;

* ensure that appropriate and expected standards of safety for the traveling
public and the approprizte level of service to accommuodate future traffic
volumes are provided, and that the interchange will be compatible with and
contribute to the safe and efficient operational requirements of Highway 97;

s Construct the Works with minimal disruption to the swrrounding
neighbourhood(s), and to the operations of Highway 97 and utility networks,
including public transit;

e« maximize present and future economic development opportunities for WFN
and

s have the project in-service by May 1, 2008.

1.1.3 Purpose

The purpose of this RFP is to solicit Proposals from Proponents to enter into
negotiations in respect of an agreement with WFN for construction of the Project
as described in this RFP and the terms of the Design/Build Agreement, the form
of which is attached to this RFP. The process s set out in Section 1.4.5.

1.1.4 Receipt of Complete RFP

It is the responsibility of each Proponent to thoroughly examine all instructions
and documents provided. Inadequate knowledge will not be accepted as
justification for emvors or omissions in the Proposal or the Work.

The submission of a Proposal constitutes a representation by a Proponent that it
has verified receipt of a complete set of the RFP Documents including any and all
Schedules, Appendices and Addenda. Each and every Proposal will be deemed to
have been made on the basis of the entire RFP, including any and all Addenda
and clarifications issued prior to the Closing Time and posted in the Data Room.
The Proponent must review the entire RFP prior to submitting a Proposal. Any
requests for clarification of issues related to the RFP must be fransmitted in
writing to the Contact Person no later than ten (10) days before the Closing

1-3
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Time. The Contact Person will post on BC Bid and in the Data Room all RFP
clarification requests and the corresponding responses to such requests.

By submitting a Proposal, the Proponent indicates acceptance of the entire RFP
and waives any further right to rectify, dlarify, or qualify any aspect of the RFP
after the Closing Time.

Each Proponent should compiete and submit a Receipt Confirmation Form
attached as Appendix F. Proponents acknowledge that they will be responsible
for obtaining all information posted in the Data Room and that they will not rely
on MoT or WFN to provide such information irrespective of the submission of a
Receipt Confirmation Form.

1.1.5 Addenda

Written Addenda are the only means of changing, amending or correcting this
RFP. The Contact Person may change, amend or correct this RFP by issuing an
Addendum and posting such in the Data Room and on BC Bid. No employee or
agent of WFN or MoT, other than the Contact Person, is authorized to change,
amend or correct the RFP or issue any Addenda.

Information pertaining to this RFP that is offered by, or obtained from, sources
other than the Confact Person is not official, may not be accurate, and must not
be relied on in any way by any Proponent for any purpose associated with this
RFP.

1.1.6 Agreement between WFN, MoT and the Proponent

The Proponent agrees that the sole obligation of WFN and MoT, in return for the
Proponent’s preparation and submission of its Proposal, is to give consideration
to the Proposal in accordance with this RFP. The Proponent hereby waives any
claim for damages or costs of any nature against WFN, MoT and their respective
consultants, if any (including, without limitation, the cost of preparing and
submitting the Proposal, and any anticipated profits and contributions to
overhead) arising out of WFN or MoT's use of their discretion under the RFP or
the consultant’s advice to WFN and MoT.

Proposais shall be irrevocable, valid and remain open to acceptance for a period
of 90 Days after the Closing Time should WFN and MoT choose to accept the
Proposal in the form submitted. If WFN and MoT cheose to negotiate in
accordance with this RFP, the Proponent agrees not to take any position in the
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negotiations that is less favourable to WFN and MoT than such position in the
Proposal, and the Proposat shall remain capable of acceptance. -

WFN and MoT are not under any obligation to award the Design/Build
Agreement, and reserve the right in their sole discretion to cancel the RFP at any
time for any reason or without reason. Award of the Design/Build Agreement
may be contingent upon budget approval or other govermental, regulatory or
other pre-conditions. WFN and MoT may in their sole discretion issue a new
RFP, tender, or negotiate with any party (including a Proponent) the same or
similar project at any time after cancellation of this RFP.

This RFP does not obligate WFN or MoT to pay any costs the Proponent may
incur in the preparation of its Proposal. All costs for the preparation of the
Proposal will be borne solely by the Proponent.

WFN and MoT may, in their sole discretion before the Closing Time, amend any
part of this RFP including, without limitation, the Closing Time.

1.1.7 Pre-Submission Briefing
A pre-submission briefing meeting has been scheduled as noted in Section 1.0.
The Proponents and their Team Members are strongly encouraged to attend this
briefing meeting. Written questions may be submitted to the Contact Person in
advance of the pre-submission briefing meeting.

Additional briefing meetings may be scheduled at the sole discretion of the
Contact Person. Minutes of the briefing meeting will be prepared by the Contact
Person and will be the official record of the meeting. Notwithstanding any verbai
responses to questions or written minutes of the briefing meeting, the only
method of amending of the RFP is through written addenda described in Section
1.1.5,

1.1.8 Data Room and Other Information

WFN and MoT have established the Data Rooms where all available background
materials for the Project are available for viewing by Proponents.

Arrangements for a password to view the Data Rooms can be made by
contacting the Contact Person.

1-5
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DB2 of the Design-Build Agreement is hereby incorporated by reference and all
representations, warranties, acknowledgments and agreements therein are
deemed to be repeated herein.

1.1.9 Proponent’s Investigation
By submitting a Proposal, a Proponent is deemed to have:

» Investigated and satisfied itseif of every condition affecting the Wark,
including but not limited to the Site conditions, equipment, labour supply
conditions, materials, and other resources to be provided;

+ Based its investigation on its own examination, knowledge, information, and
judgement, and not upon any statement, representation, or information
made or given by or on behalf of WFN or MoT other than information
contained in this RFP; and

» Subject to DB 2.01(c), assumed all risks regarding conditions affecting the
Work, including but not fimited to all risks associated with sub-surface
geotechnical conditions, whether or not those conditions are revealed by any
information available to, or investigations undertaken by, the Proponent.

1.1.10 Access to the Site
For the purposes of conducting inspection, testing, or investigations of the Site
prior to the Closing Time, WFN and MoT will, to the best of their ability, allow
Proponents to have access to those portions of the Site owned either by WFN or
MoT or other governments and public agencies, subject to environmental and
time constraints.

Proponents must not enter the Site without the prior written approval of the
Contact Person. Written requests for Site access must be received by the Contact
Person a mintmum of seven (7) days prior to the requested Site visit date stating
the purpose of the requested access.

As a condition of entering the Site, Proponents irrevocably accept full
responsibility for any and all events arising from the Proponent’s access to the
Site and the Proponent will be solely liable for any injury or damage caused to
any person or property arising out of the Proponent’s Site access.

1-6
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1.1.11 Licenses and Permits

The Proponent assumes fuli respensibility for obtaining and holding any and all -
rights, permits, licences, consents, approvals, and authorities issued by any level
or agency of government or private party required to conduct any investigations
prior to the Closing Time.

1.1.12 Compliance with the Design/Build Agreement

Proponents acknowledge that by submitting a Proposal, the Proponent who is
selected to be the Preferred Proponent will, after negotiations are successful, be
required to enter into a Design/Build Agreement as amended through such
negotiations (see Appendix E) and to perform the Work in strict accordance with
such Design/Build Agreement.

1.2 Responsibilities of MoT

MoT will retain responsibility for Federal Department of Fisheries and Oceans’ approval
for all Work within Okanagan Lake necessary to perform tha Work,

MoT may, in conjunction with WFN, conduct quality audits of the Work.
The Proponent is advised that the MoT has:
s Prepared a 30% design referred to in this RFP as the USL Report;

¢ Obtained approval from the Federal Department of Fisheries and Oceans, as
described above;

s Relocated the existing Terasen high pressure gas ling;

+ Pre-loaded a portion of the embankment fill;

s Conducted an archaeological investigation of a substantial portion of the Site,
¢ Conducted a geotechnical investigation of a portion of the Site; and

« Stripped and pre-graded sections of the Site.

Notwithstanding such work, the Design-Builder shall be responsible for the design of the
Project, complying with ali approvals and permits, and ensuring that it is satisfied with
and taking responsibility for the pre-loading.

1-7
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1.3 Responsibilities of the Design-Builder

Responsibilities of the Design-Builder include, but are not limited to, all engineering,
Design, Construction, environmental protection, traffic management, quality
management, commissioning required and all other matters to deliver the Project in
accordance with the requirements of the Design/Build Agreement.

The Deslgn-Builder shall be responsible for dealing with all agencies having jurisdiction
over the Design-Builder and the Project, with the general public, and for resolving all
issues related to the Work.

The Design-Builder shall be responsible for securing all Governmentai Approvals required
for the Project from those agencies having jurisdiction over the Project, unless noted
otherwise in the Design/Build Agreement or the RFP Documents.

1.4 Proposal Process and Schedule

1.4.1 Proposal Schedule
The anticipated schedule for the Request for Proposal phase of the Project is as

follows:
Anticipated Date Action
- As stated in Section 1.0 of Pre-Submission Briefing Meeting
 the RFP
- As stated in Section 1.0 of | RFP Closing Time
the RFP
February 12, 2007 Selection of Preferred Proponent
March 1, 2007 Award of Contract

1.4.2 Contact Person
Information provided verbally by WFN, MoT, or by WFN or MoT staff members or
representatives will not be binding on WFN or MoT and will not be considered in
any form or manner in the evaluation of the Proposals. Information offered from
sources other than the above Contact Person is not official, may be inaccurate,
and must not be relied on in any way by any party for any purpose.

Information from the Contact Person is only official and can only be relied upon if
posted in the Data Room.

1-8
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Submission of Proposais

All requirements that use the word “shall” or “must” are mandatory and the
Proposat "must” substantially comply or fulfil such requirements or the Proposal
shalf be rejected as non-compliant. Al requirements that use the term “should”
are desired and the Proponent’s response to such requirements will be
considered in analysing the Proposals.

Proposals should contain only relevant information that is presented in a clear
and concise manner and in a way that addresses the specific information
requirements of the RFP. The inclusion of unnecessary and irrelevant
information should be avoided.

During the Evaluation Process, WFN/MoT may require additional information
from, or clarification by the Proponent.

The Proposals must be delivered to WFN at the Closing Location no later than
the Closing Time.

The Proponent should ensure that the Proposal is complete, clearly labefied and
securely sealed. WFN and MoT will assume no responsibility for timely delivery of
any Proposal. It is the Proponent’s sole responsibility to ensure that its Proposal
is delivered on time. Each Proposal should be clearly marked on the outside as
follows:

"Proposal: Highway 97, WR Bennett Bridge Western Approach and
Campbell Road Interchange Project "

Westbank First Nation
#301 — 515 Highway 97 South
Kelowna, BC V1Z 3]2
Attention: Barrie LeBlond

CONFIDENTIAL - DO NOT OPEN

Proposals should be identified by an accompanying transmittal form clearly listing
the number and description of each item contained in the Proposal package.

Execution of Proposal

The Proponent is deemed to represent and warrant that its Proposai has been
duly authorized and validly executed and is intended to create a binding
obtigation of the Proponent.

1-9
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1.4.5 Award Process

The Preferrad Proponent will be determined in accordance with Section 4 of the
RFP.

WFN and MoT reserve the right to negotiate changes to the Proposal and the
Design/Build Agreement with the Preferred Proponent.

If negotiations are not successfully concluded with the Preferrad Proponent, WFN
and MoT may, at their sole discretion, commence negotiations with the other
Proponents in the order of their ranking and award the Design/Build Agreement
or may terminate the RFP process.

1.4.6 Execution of Design/Build Agreement

Upon successful negotiation of the terms of the Design/Build Agreement, WFN
wifl provide the Preferred Proponent with five {5) copies of the Design/Build
Agreement required for execution by the Preferred Proponent.

Within fourteen (14) days of the Preferrad Proponent's receipt of the five {5)
copies of the Design/Build Agreement and prior to the Design/Build Agreement
coming into force, the Preferred Proponent must: {a) return all copies of the
Design/Build Agreement to WFN, fully executed; (b} deliver the Bonds and the
insurance as described in the Design/Build Agreement; (c) deliver to WFN a valid
and current WorkSafe BC registration number and clearance letter. If the
Preferred Proponent has not provided such within fourteen (14) days, at the sole
discretion of WFN and MoT the Proponent shall forfeit alt or a portion of its Bid
Bond and, if within the irrevocability period specified in Section 1.5 of this RFP,
WFN and MoT may commence negotiations with another Proponent in
accordance with Section 1.4.5 of this RFP,

1.5 Withdrawat of Proposals

All Proposals are irrevocable at the Closing Time, and remain irrevocable for a period of
ninety (90} days following the Closing Time, Proposals may not be altered or withdrawn
during this ninety (90} day period for any cause without the written permission of WFN
and MoT, which permission is in the sole discretion of WFN and MoT.

A Proponent may withdraw its Proposal at any time prior to Closing Time, by submission
of a written notice, delivered to the Contact Person at the Closing Location, that clearly
and uneguivocally states that it is the Proponent’s intention to withdraw its Proposal,
Withdrawn Proposals will not be returned to the Proponent until after Closing Time.

1-10
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1.6 RFP Security and Insurance

1.6.1 Each Proposal should be accompanied by a bid bond in an amount equal to 10%
of the total amount of the Proposal Price (the “Bid Bond™), showing WFN and
MoT as joint obligees.

1.6.2 All Bid Bonds shoufd be issued on CCDC 220 - 2002 and issued by a surety
acceptable to WFN and MeT and licenced to carry on business in the Province of
British Columbia.

1.6.3 A Proponent’s costs In providing a Bid Bond shall be for the account of the
Proponent.

1.6.4 If a successful Proponent fails to fulfill the requirements of Section 1.4.6 of this
RFP, then the successful Proponent and the surety will be required jointly and
severally to pay to WFN and MoT the sum equal to the difference between the
successful Proponent’s Proposal Price and the Proposal price accepted by WFN in
tieu thereof or 10% of the successful Proponent’s Proposal Prices whichever is
the greater.

1.6.5 Subject to Section 1.6.4, Bid Bonds will be returned to Proponents:
(@) upon the expiration of the period of time with respect to which a
Proposal is open for acceptance and not extended;
(b) if WFN and MoT refuse to accept any Proposals; or
{c) if the Design/Build Agreement is executed by WFN with a Proponent and
the Proponent fuifills the requirements of Section 1.4.6 of this RFP.

1.6.6 In addition to its Bid Bond, the Proponent should provide an agreement to bond,
a consent of surety from its surety in the form attached as Appendix D to this
RFP (the “Consent of Surety”).

1.6.7 Each Propoesat should be accompanied by the undertakings of insurance in the
forms attached as Appendix C.

1.7 Partnering

WFN and the Design-Builder will use “partnering” on this Project. Partnering will be
utilized in accordance with DB 28,03 and DB 28.04.
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i.8 Conflicts of Interest and Restricted Parties

Any Proposal may be disqualified, at the sole discretion of WFN and MoT, if the current
or past corporate or other interests of any person named in the Proposal might, in the
sole opinion of WFN and MoT, give rise to an actual, potential or perceived conflict of
interest.

1.8.1 Restricted Parties
Restricted Parties:

s Are not eligible to advise a Proponent in regards to this RFP;
e Must not participate as an employee, advisor, consultant or member of any
Proponent.

WFN and MoT may, at their sole discretion, disqualify a Proponent who uses in
any manner or who includes in their Proposal, a Restricted Party.

The onus is on the Proponent to ensure that it does not use or Include any
Restricted Party.,

1.8.2 Who are Restricted Parties
The following persons and entities are Restricted Parties because of their direct
and recent or current involvement in the planning or implementation of the
Project:

s Golder Associates Lid.
s Urban Systems Ltd.
¢ (CWMM Consulting Engineers Ltd.
s Site360 Consulting Inc.
o JCL Consuiting
»  Waestmar Consultants Inc.
¢ Morrow Environmental Inc.
» Evelyn Lube
s Borden Ladner Gervais LLP
¢ Ashcroft and Company

1.9 Non-Coilusion

Proponents will not discuss or communicate with one another in the preparation of their
Proposals. Each Proponent will ensure that its participation, and that of its Team
Members, in the RFP process is conducted without collusion or fraud.

VAND1: 2298791: v4
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1.10 No Lobbying

Al Proponents are forbidden from lobbying any agent, servant or employee of WFN or
MoT, the Council members of WFN, and any Ministers of the Provincial Government
regarding this RFP, Failure to comply with this requirement may lead to disqualification
without notice or warning.

2.0 SCOPE OF WORK
This section of the RFP describes the scope of the Project which the Design-Builder, unless
identified otherwise in the Design-Build Agreement, shall be solely responsible for achieving.

The key elements of the Project include:

« Project management.

¢ Quality management.

e Environmental management.

+ Roadway and drainage Design and Construction.

» Structural Design and Construction for an overpass at Campbell Road, retaining walls and
sign structures within the Project.

» Geotechnical engineering and Design in support of the Project.

» Traffic engineering and management.

« Sundry ancillary Design and Construction, including, but not imited to, signing and pavement
marking, electrical systems and landscaping as required.

The present status of the Project’s development is documented in the USL Report attached as

Schedule J to Appendix E ~ the form of Design/Build Agreement.

Proponents are required to restrict their highway and interchange layout to that shown in the
USL Report.

2.1 Project Requirements of Design-Builder

The Design-Builder shall be responsible for meeting all Project requirements as described
In Appendix E - the form of Design/Build Agreement.

The Proponent shall read these Project requirements in conjunction with the Design and
Construction Requirements as presented in Schedule B of Appendix E — the form of
Design/Build Agreement and the USL Report Schedule 1 of Appendix E. The Proponent
shall immediately bring to the attention of the Contact Person any conflicts in the Project
requirements that it becomes aware of. The Proponent’s compliant design must meet the
intent of the Project’s requirements and must meet or exceed the Design and
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Construction Requirements specified in Schedule B of Appendix E — the form of
Design/Build Agreement. Without limiting the generality of the foregoing, the following
are highlights of the Design/Build Agreement:

2.1.1 Design-Builder Management Responsibilities
The Design-Builder shall be responsible for all activities required for the Project
including a suitable project management regime which ensures:

- delivery of the Project, on schedule, and to the standards specified in
Appendix E — the form of Design/Build Agreement ensuring all laws, bylaws
and regulations are adhered to;

- cooperation with the concessionaire invoived in the construction of the WR
Bennett Bridge; and

— assuring that all direct public communication will be conducted in accordance
with Schedule G to Appendix E - the form of Design/Build Agreement,

2.1.2 Activities by Others
Activities may be performed by others within or near the Limits of Construction.
This activity may include, but will not be limited to performance of work by the
following:

BC Hydro;

Terasen;

Telus;

WRBB Group;

Shaw Cable;

Regional District of Central Ckanagan;
WEN Utilities; and

Argo Road Maintenance.

* & ¢ &+ S+ + &

2.1.3 Final Connection to WR Bennett Bridge Project

The Design-Builder may be required to construct a final connection between the
Project and the WR Bennett Bridge for completion by July 1, 2008 but such work
would be the subject of a Work Order and Is not currently part of the scope of
the Project. The Proponent should provide an Item Price for the connection. If
WFN chooses to have the Design Builder complete such connection, WFN shall
issue a Work Order utilizing such Item Price as the cost of such Work Order. The

2-14
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Item Price may identify an additional cost if the connection work occurs after the
issuance of the Certificate of Final Completion,

2.1.4 WFN Employment, Training and Business Opportunities Plan
WEN and MoT have as a key objective of the Project the creation of employment,
training and business opportunities for WFN members and WFN member-owned
businesses, To achieve this key objective, the Proponent must prepare a WFN
Employment, Training and Business Opportunities Plan which should, both
quantitatively and gqualitatively, demonstrate in detail how the Proponent
proposes to perform the Work, in whole or in part, by:
a) employing WFN members;
o)} training WFN members; and

c) utilizing WFN member-owned businesses.

3.0 SUBMISSION REQUIREMENTS
The following delivery, format and content requirements should be followed for all Proposals in
order to aliow for consistency in proposal evaluation and to facilitate consideration of each
Proposal,
3.1 General Submission Requirements

The Proposal to he submitted in response to this RFP should be submitted as two

separately sealed items as detailed below,

Package A: Technical Proposal (five copies should be submitted in three ring binders,
one of which should be unbound and one of which should be reproducible digital copy in
a separately sealed envelope):

s WFN Employment and Training Opportunities Plan

+ Management Plan;

¢ Time Schedule;

s Aesthetics Plan;

¢ The information requested pursuant to Section 3.3 of this RFP;

s The RFP security and insurance as required by Section 1.6 of this RFP; and

s The Item Price for the interconnection as required by Section 2.1.3 of this RFP.

3-15
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Package B: Financial Proposal {two copies should be submitted in a separate sealed
envelope. Note: This information should NOT be included in the digital copy):

» Proposal Offer Letter, including the Schedule of Lump Sum Prices;
» Arrangements among Proponent Team Members; and

s Demonstration of financial capacity and ability o meet the bonding and insurance
requirements.

Information presented in one or more of the sections of Package A, the Technical
Proposal, which is related to another section of the Technical Proposal should be clearly
cross-referenced in the latter section to facilitate Proposal evaluation.

3.2 Financial Proposal

The Financial Proposal should consist of the following:

A signed Proposal in the form provided in Appendix B (Proposal Offer Letter) should be
included in this section of the Financial Proposal.

A completed Schedule of Lump Sum Prices in the form attached to Appendix B shouid be
attached to the Proposal Offer Letter.

A provisional sum for final connection of the Project to the WR Bennett Bridge should be
provided by the Proponent in the Schedule of Lump Sum Prices as described in Section
2.1.3 of this RFP.

33 Technical Proposal

The Proponent’s Technical Proposal submission should provide WFN and MoT with
sufficient information to demonstrate to the reasonable satisfaction of WFN and MoT
that:

» the Proponent has a good and clear understanding of the functional objectives and
purpose that WFN and MoT wishes to achieve by undertaking this Project;

« the Proponent has a good and clear understanding of the nature of the Design-
Builder’s obligations arising in the Design/Build Agreement, and

+ the project management, communications, guality management, design, and
construction activities described by the Proponent will resutt in a finished Project that
will meet or exceed WFN' and MoT's functional objectives and purpose in
undertaking the Project.
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The Proponent shoutd submit a draft Time Schedule, Aesthetic Plan and Management
Plan, as described in the Design/Build Agreement and shall submit a draft of the WFN
Employment, Training and Business Opportunities Plan, in accordance with Section 2.1.4
of this RFP.

4.0 EVALUATION PROCESS AND CRITERIA
4.1 Evaluation Process

4,1.1 Process
WFN and MoT will evaluate the proposals in the manner described below. The
criteria described below and shown on the following evaluation matrix (the
“Evaluation Matrix”} are the only factors that will be used to evaluate proposals.

VANO1: 2298791 v4

Rated Criteria Evaluation

WFN Employment, Training and Business Opportunities Plan 13
Design and Construction Staging 8
Contractor Demonstrated Abiiities &
Completeness and Quality of Proposal 5
Aesthetics 3
Maximum Available Earned Points 35
Contract Price Evaluation

Maximum Available Earned Points 65
Maximum Available Total Proposal Score 100

« WFN EMPLOYMENT, TRAINING AND BUSINESS OPPORTUNITIES

PLAN

The WFN Employment, Training and Business Opportunities Plan Is described in

Section 2.1.4 of this RFP. The following will be considered in applying the

evaluation criteria and allocating the available points in the Evaluation Matrix:

+ Thoroughness and clarity In demonstrating an understanding of a key
objective of the Project to create employment, training and business
opportunities for WFN members and WFN member-owned businesses;
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¢+ Methodology, approach, reasonableness, achievability of the WFN
Employment, Training and Business Opportunities Plan and proposed
opportunities; and

+ Integration and compatibifity of the training and employment components of
the WFN Emplayment, Training and Business Opportunities Plan.

« DESIGN AND CONSTRUCTION STAGING

The Constructicn staging will be set out in the draft Management Plan and Time

Schedule, The quality of the draft Management Plan and Time Schedule will be

considered in applying the evaluation criteria and allocating the available points

in the Evaluation Matrix.

« CONTRACTOR DEMONSTRATED ABILITIES

The Contractor Demonstrated Abilities will be set out in the Technical Proposal.
Proponents will be evaluated in accordance with how well the Proponent and the
Proponent’s proposed Team Members meet or exceed the following criteria:

+ Highway experience in BC:

- Experience on Design-Bulld projects of similar scope, and preferably similar
size and complexity;

~ Demonstrated ability to successfully complete Design/Build projects on time
and on budget;

- Demonstrated ability to construct highway works with effective traffic
management in a high volume urban environment, and

- Demonstrate ability of successfully working in a multiple concurrent projects
envircnment.

+ First Nation Relationships:

- Demonstrated ahility for building and maintaining good working relationships
with First Nations including the creation of training and employment
oppoertunities, and

-~ Demonstrated commitment to work under the direction of First Nations in
BC, in particular, to establish a good working relationship with WFN on this
Project and potential future Projects.

+ Corporate Resources:

~ Demonstrated access to resources {equipment and personnel) to quickly
respond to Project challenges;

— Proven availability of backup for equipment that is critical to maintaining the
Project schedule;
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— Identity of key personnel to be assigned to the Project;

- Team Member qualifications and previous coitaboration; and

- Full and complete documentation of the operational and decision-making
relationships among all Team Members.

s COMPLETENESS AND QUALITY OF PROPOSAL
Proposals will be evaluated on their completeness and quality.

s AESTHETICS
Proposals will be evaluated on the degree to which the Proposal exhibits
sensitivity to the aesthetics of the region.

o CONTRACT PRICE EVALUATION
Points for price are calculated by the following formula:

65 -2 x (65 x (Propeonent’s Price=Lowest Proponent’s Price)) = Price Score
Lowest Proponent’s Price
4-19
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GLOSSARY OF TERMS
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GLOSSARY OF TERMS

The following provisions are incorporated into and form a “part of the RFP, including all Schedules and
appendices, unless the context otherwise requires:

“Bid Bond” has the meaning set out in section 1.6.1 of this RFP;

“Closing Location” means the location identified as such in Section 1.0 of this RFP;
“Consent of Surety” has the meaning set out in section 1.6.6 of this RFP;
“Contact Person” means the person identified as such in Section 1.0 of this RFP;

“Data Room” means either the BC Bid Project website or the MoT Project data rocom, as the confext
requlires.

“Design-Build Agreement” means the agreement o be entered into between the Successful Proponent
and WFN for the design and construction of the Project;

“Evaluation Matrix” means matrix used for evaluating Proposals as set out in Section 4.1.1 of this RFP;
“Evaluation Process” means the process set out in Section 4.0 of this RFP;

“Financiat Proposal” means that portion of each Proponent's Proposal containing the information
described in Section 3.2 of this RFP;

“Preferred Proponent” means the Proponent identified as such by WFN and MoT,

“Proponent” means a person (including a partnership, joint venture or company) who submits a
Proposal to WFN and MoT in response to the RFP;

“Proposal” means a written proposal submitted by a Proponent in response to the RFP;
“Proposal Offer Letter” means the form of offer letter attached to this RFP as Appendix B;

“Proposal Price” means the Proponent’s total price for performance of the Work as shown in the
Proposal Offer Letter submitted by the Proponent;

“Restricted Parties” means those parties described in section 1.8.1 and listed in section 1.8.2 of this
RFP;

"RFP Documents” means the compiete package of documents comprising this RFP, including all
schedules, appendices and addenda;

"Schedule of Lump Sum Prices” means the schedule of lump sum prices attached o the Proposal
Offer Letter submitted by the Proponent;

"Team Members” means each perscn, company or firm comprising part of a Proponent;

A-2
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“Technical Proposal” means that portion of each Proponent’s Proposal containing the information
described in Section 3.3 of this RFP;

"WR Bennett Bridge” means new bridge being constructed across Lake Okanagan pursuant to an
agreement between MoT and Okanagan Lake Concession Limited Partner;

A-3

VANOL: 2298791 v4

Page 227
TRA-2011-00162




to RFP

PROPOSAL OFFER LETTER
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To:

RE:

Proposal Offer Letter
{Proponent’s Letterhead or name and address}

{Date}
Westhank First Nation

#301 — 515 Highway 97 South,
Kelowna, BC. V1Z 312

Attention: Barrie LeBlond

Highway 97, W.R. Bennett Bridge Western Approach and Campbell Road Interchange
Project

|, the undersigned, acting as agent for the Proponent named below, declare the following to be
true:

1)

2)

3)
4)

3)

6)

I/we have obtained, carefully read, and understood the entire RFP, including any and all Addenda
ard Appendices.

i/we agree to all the terms and conditions of the RFP, including any and all Addenda issued by WFN
through your office.

The enclosed Proposal is submitted in response to the RFP.

I have full authority to represent the Proponent in any and ail matters related to this Proposal,
including but not limited to providing clarifications, rectifications, and additional information that may
be requested in association with this Proposal.

I/we agree to be irrevocably bound by all offers, statements, and representations made in this
Proposal, including any and all clarifications, rectifications, and additional information that may be
requested in association with this Proposal.

Having full knowledge and understanding of the nature and scope of the Work and having fully
investigated and satisfled ourselves of ali conditions relating to, affecting, or that may affect the
Work, including but not limited to, the Site conditions, and the labour, equipment, material, and other
resources that may be necessary to the performance of the Work; I/we hereby submit our offer to:

a} Execute an Agreement with WFN substantially in the form anticipated by the RFP;

by Accept all risk of completing the design and construction of the Work in a manner that wil
meet or exceed all requirements of the Design/Build Agreement, to the satisfaction of
WFN;

¢} Supply all labour, tools, materials, and other resources as necessary to complete and
perform the Work described in the Design/Build Agreement between WEN and the
Contractor, except such materials as may be expressly specified in the Design/Build
Agreement as to be furnished by WEN; and

d) Provide the performance securities and insurance in accordance with the Design/Build
Agreement

B-2
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for the Contract Price of § in accordance with the RFP, In the attached Schedule of
Lump Sum Prices, in case of conflict between the sum of the line totals and the Contract Price, the
Contract Price shall govern.

I/We acknowledge and irrevocably agree that;

1} The Contract Price includes full and final payment for any and all costs related to the completion of
the Work, including but not limited to all fees, cash allowances, contingencies, and taxes, except as
otherwise expressly provided in the Agreement. This project is GST exempt.

2) The Proposal Security may be forfeit in whole or in part if, in the opinion of WFN, I/we fail or refuse
to negotiate in good faith or I/we fail or refuse to enter into the Agreement.

3) This offer is irrevocable for ninety (90) days from the Closing Time.

Capitalized terms used herein have the meaning given to them in the RFP.

Name of Proponent

Business Address

This day of , 2007,

Signature of Authorized Representative Name of Authorized Representative

Email Address

Phone No. Fax No.

33

VANO1: 2298791: v4

Page 230
TRA-2011-00162




ié
&

o,

Schedule of Lump Sum Prices for
Highway 97, W.R. Bennett Bridge Western Approach and Campbell Road Interchange

Project — Base Case Proposal

GENERAL
1 Mobilization to Site [Maximum 4% of Contract Price]
2 Traffic Management
3 Quality Management
4 Environmental Management
5 Utilities
6 Demaobilization [Minimum 2% of Contract Price]
7 Bonds and Insurance
DESIGN
B8 Structural
9 Highway / Road
10 All Other Design Work
CONSTRUCTION — HIGHWAY / ROAD FACILITIES
11 Grading to Sub-grade
12 Granular Materials
13 Asphalt Pavement
14 Drainage:
a) Highway Drainage Systems
b) WFN Drainage Systems
15 All Other Highway/Road Facilities Work
CONSTRUCTION- STRUCTURES
16 Overpass — Foundations and substructure
17 Overpass — Superstructure and Deck
18 QOverpass — Abutment Retaining Walls
19 All Other Retaining Walls
20 All Other Structures Work
CONSTRUCTION - OTHER
21 All Other Work
PROPONENT'S PRICE
Final Connection to WR Bennett Bridge Project

B-4
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Undertaking to provide
INSURANCE
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SPECIMEN

TO:  WESTBANK FIRST NATION ("WFN™)

UNDERTAKING OF GENERAL LIABILITY INSURANCE

We, the undersigned, as authorized representatives on behalf of (NAME OF

INSURANCE COMPANY) do hereby undertake and agree to provide Wrap Up

Commerciai General Liability insurance in the amount of TWENTY MILLION DOLLARS
($20,000,000.00) if a design-build agreement (the “Contract”) for the Highway 97, W.R.
Bennett Bridge Western Approach and Campbeli Road Interchange Project (the “Project”) is

awarded to {NAME OF CONTRACTOR) . This

insurance will provide coverage, terms and conditions that comply with the insurance terms and
conditions as set out in Schedule E, entitled “Insurance Requirements”, contained in the form of

Contract as attached to the RFP that was issuad by WFN in respect of the Project.

We further undertake to provide to WFN signed, certified copies of such policy or policies and

attached endorsements within fourteen (14) days after the award of the Contract and prior to

commencement of any work on the Project.

Dated at

This day of , 20

SIGNED:

Duly Authorized Representative of Insurance Company

c-2
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SPECIMEN
TO: WESTBANK FIRST NATION ("WFN")
UNDERTAKING OF PROFESSIONAL LIABILITY INSURANCE

We, the undersigned, as authorized representatives on behalf of

(NAME OF INSURANCE COMPANY) , do

hereby undertake and agree to provide Singfe Project Specific Professional Liability insurance in
the amount of five million dollars ($5,000,000.00) if a design-build agreement (the “Contract”)
for the Highway 97, W.R. Bennett Bridge Western Approach and Campbell Road Interchange

Project {the  “Project”y is awarded to {(NAME __OF

DESIGN BUILDER) . This insurance will provide coverage, terms and conditions

that comply with the insurance terms and conditions as set out in Schedule E, entitled “Insurance
Requirements”, contained in the form of Contract as attached to the Request for Proposals that
was issued by WFN in respect of the Project.

We further undertake to provide to WFN signed, certiffied copies of such policies and attached

endorsements within fourteen (14) days after the award of the Contract and prior to
commencement of any work on the Project,

Dated at

This day of , 20

SIGNED:

Duly Authorized Representative of Insurance Company

C-3
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CONSENT OF SURETY
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SPECIMEN

CONSENT OF SURETY

DATE: NO.:

WHEREAS (NAME _QF PROPONENT) as Principal has submitted a written
proposal to WESTBANK FIRST NATION WHERE WESTBANK FIRST NATION AND HER MAJESTY THE
QUEEN IN RIGHT QF THE PRQVINCE OF BRITISH COLUMBIA AS REPRESENTED BY THE MINISTER OF
TRANSPORTATION as Obligee, comprising a Proposal dated 20__, <and a Price
Proposal dated 20__ > (herein, <collectively,> the “Proposal”) in response to the
request for proposals (the “"Request for Proposals™) issued by the Obligee concerning the Highway 97,
W.R. Bennett Bridge Western Approach and Campbell Road Interchange Project (the “Project™ and the
condition of this obligation being such that if the Principal shall have its Proposal accepted by the Obligee,
we, {NAME OF SURETY) , @ corporation created and existing under the
faws of Canada and duly authorized to transact the business of Suretyship in Canada as Surety, agree to
ijssue as Surety for the Principal the following bonds with respect to the Principal’s obligations in
connection with the design-build agreement with the Obligee for the Project:

1. a performance bond for $ ( Canadian Dollars) <50% of contract
price> containing the same terms and conditions as the specimen performance bond inciuded in
the schedules to the form of design-build agreement; and

2. a labour and material payment bond for $ { Canadian Dollars) <50% of
contract price> containing the same terms and conditions as the specimen labour and material
payment bond included in the schedules to the form of design-build agreement,

This Consent of Surety shall be null and void unless an application for the said bonds is made within
thirty (30) days following the acceptance of the Proposal by the Obligee.

{Name of Surety)

(Seal)

Attorney - In - Fact

D-2
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FORM OF DESIGN/BUILD AGREEMENT
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RECEIPT CONFIRMATION FORM
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RECEIPT CONFIRMATION FORM

HWY 97, W.R. BENNETT BRIDGE WESTERN APPROACH
AND CAMPBELL ROAD INTERCHANGE PROJECT

Barrie LeBlond, Project Manager

Fax: 250-763-5266

COMPANY:

STREET ADDRESS:

Crry: PosTAL/ZIP CODE:
PROVINCE/STATE! COUNTRY:

MAILING ADDRESS, I¥ DIFFERENT!

FAX NUMBER: () PHONE NUMBER: {__)

CONTACT PERSON!

TITLE:

E-MAIL ADDRESS!

Please note all subsequent information will ONLY be posted on BC Bid
Proponents Meeting Response:
D We will be sending (number) representatives to the Proponents’ meeting.

D We will not be attending but will probably be submitting a proposal.

F2
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Request for Proposal
Solicitation Number: WFN/MOT-HWY 97

Hwy 97, W.R. Bennett Western Approach
and Campbell Road Interchange Project

Addendum #1

The Documents are revised as follows;

1. Section 1.0 and 1.1.7; Pre Submission Briefing:
The meeting date and time is revised to Wednesday, January 10, 2007, at 1:00
PM. There is no change to the location of the meeting, please refer to the

address in the RFP Document.

2. Data Room Drawings:
The Access Link to the AutoCAD drawings pertaining to the 30% Detailed

Design Report (USL Report) has been updated in the Data Room

January 8, 2007
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Request for Proposal
Solicitation Number: WFN/MOT-HWY 97
Hwy 97, W.R. Bennett Western Approach

and Campbell Road Interchange Project

Addendum #2

The Documents are revised as follows:

Data Room:

Minutes of Pre-submission Meeting held on January 16, 2067
The minutes of the meeting held on January 10, 2007, at the Westbank First Nations
Office are posted in the Data Room. The minutes include a list of participants and post

meeting clarifications.

The 33% Detailed Design Report
The 30% Detailed Design Report has been updated in the Data Room under heading of
Addendum No 2. Changes relate to posting design cross-sections in .pdf format to

supplement Appendix B and revised drawings for Appendix E,

Secton 1.6 Instructions to Proponents

Closing Time — Changed to no later than 2:00:00 PM, February 9, 2007

Section 2.1.3 Final Connection to WR Bennett Bridge Project:

The sentence, “The Proponent should provide an Item Price for the connection.” is
deleted and replaced by “A provisional sum of 8 375,000.00 has been included in the

schedule of lump sum prices for this work”.
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Archaeological Monitoring

A *Draft”drawing, issued for information, detailing additional areas requiring
archaeological monitoring (Sketch Addendum 2-001) is included with this Addendum.
Be advised that historical estimates for a qualified WFN archaeological monitor are

approximately $§ 350.00/day.

Section 3.1 General Submission Requirements - Package A: Technical Proposal

The final bullet, which reads: “The Item Price for the interconnection as required by

Section 2.1.3 of this RFP” is deleted.

Section 2.1.4 WFN Employment, Training and Business Opportunities Plan

A “WEN Employment Opportunities Meeting” will be held and Proponents are strongly
encouraged to attend. This meeting is to provide an opportunity for proponents to gain
information to assist them in the development of their employment proposal. WFN
members have been asked to provide information about their business, skills and
equipment to the proponents in attendance.
Date: January 23, 2007
Time: 2:00-4:00 pm
Where: WFN Health Centre

Salmon Room Quail Lane

Westbank, BC
Telephone:(250)-7688-0227

Appendix B to RFP — Proposal Offer Letter

Cancel and replace Schedule of Lump Sum Prices for Highway 97, W.R. Bennett Bridge
Western Approach and Campbell Road Interchange Project — Base Case Proposal with
attached “Revision A dated January 19, 2007.

All proposal ofter letters must have the revised Schedule of Lump Sum Prices.
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Revision A

Schedule of Lump Sum Prices for

”Projrect__f-_Br_ase Case Proposal

Dated: January 19,2007

Highway 87, W.R. Bennett Bridge Western Approach and Campbell Road interchange

GENERAL
1 Mobilization to Site [Maximum 4% of Contract Price]
2 Traffic Management
3 Quality Management
4 Environmental Management
5 Utilities
6 Demobilization [Minimurn 2% of Contract Price]
7 Bonds and Insurance
DESIGN
8 Structural
9 Highway / Road
10 Al Other Design Work
CONSTRUCTION - HIGHWAY / ROAD FACILITIES
11 Grading to Sub-grade
12 Granular Materials
13 Asphalt Pavement
14 Drainage:
a) Highway Drainage
b) WFN Drainage Systems
15 All Other Highway/Road Facilities Work
CONSTRUCTION- STRUCTURES
16 Overpass — Foundations and substructure
17 Overpass — Superstructure and Deck
18 Overpass — Abutment Retaining Walls
19 All Other Retaining Walls
20 All Other Structures Work
CONSTRUCTION - OTHER
21 All Other Work
PROPONENT'S PRICE
22 Provisional Sum for final connection to WR Bennett Bridge Project $375,000
TOTAL PROJECT PRICE
B-4
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Request for Proposal
Solicitation Number: WFN/MOT-HWY 97

Hwy 97, W.R. Bennett Western Approach
and Campbell Road Interchange Project

Addendum #3

The Documents are revised as follows:

Data Room:

Summary of Questions and Answers
A summary of Questions received prior to 10:00 a.m, January 25, 2007, with the

corresponding answers are posted in the Data Room.

Design Cross-Sections
AutoCAD versions of the design cross-sections have been posted to the Data Room to

complement the pdf versions that were added to the Data Room as part of Addendum 2.

Instrumentation for Campbell Road Project

Instrumentation readings from January 4, 2007 have been posted to the Data Room

30% Detailed Design Report
Addendum 1 to the 30% Detailed Design Report noted the following:

“.... However, given the critical timelines for this Project and the sensitive
soils in the foreshore area, some “preparatory work” has already been
completed.  This work primarily consisted of the placement of
embankment material and preload within Okanagan Lake and the
Sforeshore area to accommodate the southbound off-ramp and portions of
the realigned highway.....".

Be advised that, additionally and subsequently, the Westbank First Nation will supply
7,500 m’ of granular material to the project that will be deemed acceptable for use as

bridge end fill. This material will be stockpiled on the L100 Line between approximate
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stations 124+20 and 125+20. The provision of this material should be reflected in the

Proponent’s Price.

Addendum 1 to the 30% Detailed Design Report also noted the following:

“The roundabout infield areas will also accommodate commemorative
cairns to celebrate the collaboration between the WEN and MoT.
Conceptual designs for the commemorative cairns arve currently being
considered by WFN, all of which will required a foundation constructed at
the centre of each roundabout. The placement of other planned
infrastructure in the roundabout infields must therefore be located to
avoid encroaching into, or passing, through the centre of the
roundabouts.”

The 30% Detailed Design for commemorative cairn foundations are attached. The

design, and construction of these foundations, including coordination with the
commemorative cairn designer to confirm anchor bolt requirements, must be included in

the Proponent’s Scope and Price.

January 26, 2007
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B.

GENERAL NOTES

THESE DRAWINGS ARE PROVIDED FOR BIDDING PURPOSE. THE FINAL DESIGN
RESPONSIBILITY INCLUDING ENGINEERING CERTIFICATION OF THE CAIRN FOUNDATION
RESTS WITH CONTRACTOR.

THIS STRUCTURE SHELL BE DESIGNED FOR WIND LOADS IN ACCORDANCE WITH THE
PROVISIONS SET FORTH IN THE BRITISH COLUMBIA BUILDING CODE 2006 EDITION.

WIND LOAD PARAMETER : g0 = 0.47 kPa

DESIGN BEARING VALUES:  (ASSUMED) 100 kPa ALLOWABLE

NO FOUNDATIONS MAY BE POURED BEFORE THE BEARING MATERIAL HAS BEEN
APPROVED BY THE GEOTECHNICAL ENGINEER. NOTIFY THE GEOTECHNICAL
ENGINEER MINIMUM 24 HOURS BEFORE INTENDED CONCRETE POUR,

CEMENT SHALL BE TYPE 10 TO CAN/CSA-A5, U.N.O.. ALL CONCRETE WORK
SHALL CONFORM TO CAN/CSA-A23.1 AND BE PROPORTIONED AS FOLLOWS:

MINIMUM  SLUMP AT EXPO—
28 DAY POINT OF AR MAX. SURE

MEMBER STRENGTH DISCHARGE  CONT. AGG. CLASS
(MPa) (mm) (%) (mm)

FOUNDATIONS 30 80 £ 20 4 — 7 20 Fm2

CONCRETE SUPPLIER SHALL COMPLY WITH REQUIREMENTS IN ALTERNATIVE 1t IN
TABLE 11 IN CAN/CSA-A23.1.

REINFORCING BARS WITH 'C' DESIGNATION REFERS TO STANDARD HOOK LENGTH
AS 15 x THE BAR DIAMETER.

REINFORCING STEEL SHALL CONFORM TO CAN/CSA-G30.18-M92 GRADE 400R.

30% DESIGN

L TITLE: SCALE: REV.:
CWMM GENERAL NOTES LE: S SHoWN | Rev
| ENGINEERS LTD. DATE:  DEC 18, 05 | DWG. NO.:
% 20-1854 Kischner Rd, REF. DRAWING:

e ns | PROJECTCAMPBELL ROAD INTERCHANGE |t M© S1

| Te (250)) B58-2308

 Fax {250) 8682374 COMMEMUCRATIVE CAIRN PROJ. NO.: K2807 1 OF 3
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ENGINEERS LTD.
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Canoda, YIY 4NG6
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Request for Proposal
Solicitation Number: WFN/MOT-HWY 97
Hwy 97, W.R. Bennett Western Approach

and Campbell Road Interchange Project

Addendum #4

The Documents are revised as follows:
Data Room:

Summary of Questions and Answers
A summary of Questions received by the Contact Person prior to 5:00 p.m. January 30,
2007 and answers corresponding thereto, is posted in the Data Room.

Existing Bridge and Roadway Assets

Record drawings for the sanitary sewer system located within the highway right-of-way
have been posted to the Data Room on page 0200 — “Existing Bridge and Roadway
Assets”.

Design Build Agreement, Schedule E 2— Insurance Specifications

Clause 9.1 is deleted in its entirety and replaced with the following:

Single Project Specific Professional Liability Insurance with minimum limits of
FIVE MILLION DOLLARS (85,000,000.00) per claim, and FIVE MILLION
DOLLARS ($5,000,000.00) annual aggregate covering all insured loss or
damage including coverage for third party property damage, bodily injury or
death, arising out of the professional services rendered by any engineers,
architects, applied science technologists, land surveyors, or quantity surveyors
and any of their servants or employees. The named insured shall include all
engineers, architects, applied science technologists, land surveyors, or quantity
surveyors engaged in providing professional services to the Campbell Road
Interchange Design-Build Project.

A maximum deductible of TWO HUNDRED FIFTY THOUSAND DOLLARS
(5250,000.00) will be allowed.

Page 250
TRA-2011-00162




Exclusions for design/build or joint ventures projects will not be permitted.
Coverage will be maintained for a period of 24 months following the Actual Final

Completion of the Hwy 97, W.R. Bennett Bridge Western Approach and
Campbell Road Interchange Design-Build Project.

February 1, 2007
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WESTBANK FIRST NATION

in collaboration with the
MINISTRY OF TRANSPORTATION

Campbell Road Interchange

FINAL CONNECTION TO WR BENNETT
BRIDGE PROJECT

The attached drawing and Schedule of Items and Quantities generally describes the
scope of work involved with the Final Connection between the compieted Campbell
Road Interchange project and the completed WR Bennett Bridge project.

@ URBANSYSTEMS.
1 - BNIT15F1 Migistry of 2215,0002.01 J November 2006
L COHUNMBIA | Transpocation Page (1)
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URBANSYSTEMS.

CAMPBELL ROAD INTERCHANGE
CLASS B CONSTRUCTION COST ESTIMATE

30% DETAILED DESIGN

SCHEDULE OF ITEMS AND QUANTITIES
FINAL CONSTRUCTION COMPLETION (Tie-In Between Projects)

A Unit of .
Item No. {ltem Description Measure Quantity
1.0 Section 1 - GENERAL
1.1 Mebilization LS 1
1.2 [Quality Management LS 1
1.3 |Traffic Management LS 1
1.4 |Site Modifications {Grading and Structures) PS 1
2.0 Saction 2 - GRADING
21 Clearing and Grubbing Ha. 0.00
95 Removal, Abandonment and Disposal of Existing
' Works
2 2 1jRemoval and disposal of CRB Each 120
2.2.2|Removatl of impact attenuator Each 1
2.2.3Removal and relocation of impact attenuator Each 1
2.3 |Pavement Removal
2.3.1}Saw cut pavement 100
232 Rgmoval and disposal of pavement, regardiess of 2 3,530
thickness
24 Roadway Excavation
2.4.1|Type D Excavation to on-site re-use m® 70
2.4.21 Type D Excavation to off-site disposai m® 3,250
2.5 {Granular Aggregates
2.5.1Select Granular Sub-Base m? 1,125
2.5.2[Well Graded Base Course (75mm) m’ 555
2.5.3}Well Graded Base Course {25mm) m® 550
3.0 Section 3 - PAVING
3.1 Primer
3.1.1}Primer coat (supply and place) Litre 5,140
3.1.2|Tack coat {supply and place) Litre 1,075
3.2 |Asphait Pavement
3.2 1}Asphalt aggregate in stockpile tonne 1,230
3.2.2{Supply and install 16mm Superpave asphalt tonne 1,230
3.2.3Permanent pavement marking LS 1
3.3  |Precast Concrete Barriers
3.3.1{Concrete median barrier m 80
3.3.2}Concrete roadside barrier m 230

Final Completion Works Graphic for Data Room.xls

11/23/2008
Page 1
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- | 2006~-63 - 03 |

AMENDMENT AND RELEASE

THIS AGREEMENT is made as of the Thivd day of March, 2008

BETWEEN:
HER MAJESTY THE QUEEN IN RIGAT OF THE
PROVINCE OF BRITISH COLUMBIA as represented by THE
MINISTER OF TRANSPORTATION
(“British Columbia™)

AND:

WESTBANK FIRST NATION, of 301-515 Highway 97 South,
Kelowna, British Columibia, as represented by its Council

{"Westhank”)
{logether, the “Pariies”™)
WHEREAS:
A An Agreement made as of the 18® day of April, 2005 (the “Ovriginal Agreement™) set
forth the tenmns and conditions pursuant to which certain Improvements and [and

Exchanges were (o ba enabled in connection with the construction of the Replacement
Bridge and the Westermn Approach, as defined therein;

B. Pursuant o section 8 of the Original Agreement, the Parties made cerain agreements
relating to impravements for the Cemetery, heing the Westbank cemetery focated on
[R.10;

e, Pursuant to section 23.1 of the Original Agreement, the Parties may amend the Original

Agreement from fime to time by an instrunent in writing:

D, Westbank hay requesied that the Original Agreement be amended so as to provide
Westhank with greater flexibility as to how certain moneys designated for improvenenis
to the Cemetery will be used; and ’

E. British Columbia is prepared to amend the Original Apreement by an instooment in
writing, such instrument being this Amendment and Release, as contemplated in
section 23,1 of the Original Agreement on the terms and conditions set ouf herein,
including, without limitation, the condition that the Wesibank release Brifish Columbia
an the terms and conditinns set oui herein:

THEREFORE in cons{deration ol the amount of $1.00 now paid by each Party 10 the other and
othier good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged by each party, the Parties agree as follows:

1493393281 40
I UM N1670187 v
DN paper 80
Page 255
TRA-2011-00162




1.4

L

31

e
i
3
H

6359.328}410)
b

D0 XS #oTHIE7 v | DN paper 61

Interprefation

Al capitalized terms not otherwise defined in this Amendmen! and Releage have the
meanmgs ascribed thereto in the Original Agreement.

- The Partics apree flt this Ameadment and Release will, front the date hereof, be read

and constraed slong with the Original Agreement and be treated as part thereof and for
such purposes and so far as may be necessary to effectuate these presents, e Original
Agreement will be regarded as being hereby amended, and the Original Agreament as so
amended together with all terms and conditions thereof will remain in fid] force and
effect and time remains of the essence. |

In the case of any conflict between the terms and conditions of the Original Apgreement
and the terms or conditions of this Amendmient and Release, the terms and conditions of
this Amendment and Release will prevall,

in this Amendment and Release, words importing gender shall include all penders, words
importing the singular include the plural and vice versa, and words importing persons
melude individuals, parinerships, assoctations, trusts, unincorporated organizations,
corporalions and government authorities.

The captions and headings contained in this Amendment and Release are for convenience
anly and do not define or limit the scope or intent of this Amendrent and Release.

Amendment te Original Agreement
The Parties agree that the Original Agreement is amended as follows: -
(a) by adding the following definidon to secifon 1.1:

“Westhank Lands™ has the meaning ascribed thereto in the
Westhank First Nation Self-Government Agreement between Her
Majesty The Queen in Right of Canada and Westbank; and

(b) by deleling section 8.1 from the Originnl Agreement (the “Former Section 8.17)
in its entirety and replacing it with the following (the “New Section 8.17):

8.1 British Columbia will reimburse Westbank for invoices
submitted for costs attributed to improvements (o cemetery
sHles located on Westbank Lands. This reimbursement from
Britich Columbia to Westbank shall not exceed a total
agpregate sum of - S16,817

Helease snd Acknowledgement

1 peturn for the consideration set out in the Amendment ind Release, Westbank, on its
own behalf, and on behalf of its members, and their respective heirs, executors, .
administrators, assigns and successors, hereby releases and forgver discharges Britgsh
Columbia of and from all actions, causes of aclion, claims, proceedings, debts, dufies,

2

Page 256
TRA-2011-00162




et
i

b

()

demands, damages, interest, Anes and costy, expenses and compensation of whatsoever
amaount, natre and Kind and howsoever arsing from the Former Section 8.1,

Without restricting the generality of section 3.1, Westbank, on its own behalf, and on
behall of its members, covenants not to bring or continue any action or other proceeding,
at law or in equity, an its own behall and on behalf of its members, against British
Columbia in relation {o the subject matier of the release i section 3.1

Acknowledgement

Westhank specifically acknowledges and agrees thal, except as specifically contemplaied
herein, nothing in this Amendment and Release affects the obligations of the Partics
pursuani fo the Original Agreement, meluding, without Hmitation, the acknowledgement
and ugreement of the Westbank in seetion 14.1 of the Original Agreement.

Representations and Warranties
Westhank warranis and represents (o British Columbia that;

(@} it has sought and received independent tegal advice with respect 1o the jegal
nature and effect of this Aumendment and Release and that it has the full lepal
authority 1o ¢ign this Amendment and Release;

{b} il enters inlo this Amendrent and Release for, and on bahall of, iself, its band
members, and their respective heirs, executors, administrators, assigns awd
successars; and

{c) it has the legal power, capacity and amthority to enter into this Amendinent and
Release and carry oui its obligalions set out in this Amendment and Release.

British Columbia represents and warrants to Westbank that it has the lepal power,
cupacity and authority to enter into this Amendment and Release and carry ot the
obligations hercunder get oot in this Amendment and Release,

Severability

[f any section of this Amendment and Release or any part of a section is found o be
itlegal or unenforceable, that part or section, as the case may be, will be constdensd
separate and seversble and the remaining parts or sections, as the case may be. will not be
aflected and will be enforeeable o the fullest extent permitied by taw; provided.
however, that if the release in section 3 of this Amendment and Release 1¢ Tound o be
Hlepal or unenforceable, the oblipation of Brifish Columbia nader the Newy Scetion B
will also be deemed to be Hlepal oy inenforcesble snd will sutfer the same implications
on endorceabilily as does the release n seciion 3 of the Amendment and Releasze,

Cieneral

Fach of the Parties will at all times and from time o tine and upon reasonable reguest
do, execute and deliver all further assurances, geis andd decuments for the puTpuse of

FSUREG S5 140 3
PO OCE GJATURT o d

DN paper 62
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HY WITNESS WHEREOQF the Parties have caused this Amendment and Release 1o be exeouted

by their duly authorized representatives.

Signed on behalf of
WESTBANK FIRST NATION

Dieded:

o -—-\—.———s‘,

, /);)faﬁff.

W}tneas 7,}_ (LA ELLlioTr
B3 Fo FHE TG A ATIEET TF e At
o/ Coundie
Councillor Witnosy
Diated:
S
7 A
s -——: r"‘-"l ./:’
Councillor Witness
[Dared:
; ’i
& e ,; f
'- ) e :l.!. 2 _;;"/I.)fé'*’c{. \\}
‘E‘-ﬂuncilh}r Witness
Diated:
e ainn e S
/[\//‘Xv“ 3 I
1 nune ]nr Wiiness
Daled:
Signed oy behalf of
MINISTER OF TRANSPORTATION Pated:
& W}tmsﬁ
5
DN paper 64
Page 259

TRA-2011-00162




June 23, 2008

Waestbank First Nation -
101 - 515 Highway 97 S
Kelawna, B.C. V1Y 3J2

Re:

BRITISH
COLUMBIA

‘The Best Place on Earth

Our File: 25010-65-22402 (9.00)

Westside interchange Project No.22402

April 18, 2005 Agreement with Westbank First Nation
Land Assembly Payment Per Clause 3.2 (b}

In accordance with the April 18, 2005 Agreement with Westbank First Nation a cheque is

prepared in the amount of

dated June 30, 2008 .

Yours truiy,

W.F. (Bilt) Smith
Project Director

WES

/1S ‘91S for the Westbank First Nation

Date Goods / Senvices ‘d_j;} A 1Z..(E. {03"
Qualified Recslver 9

Signalure {f nere & raveipt of gaods)

Print Nama TI A Gl’f?,ﬂﬁ v
B0/ Contrach # _{&/ 7Y ﬂ(}qkﬂ
-IP Recelpt-# -
: - 5525-4’ Service Ling 6'233_{_5_2’
pON

‘&-icb {00 _{ e ssg,gig__z_

o y3a

inal Payment

YES__L_NO | _

INFQ 1 - PRODUCT

PROP AL
Ac  [fRoC

BUS FUNCT

INFO 2 - WORK ACT

INFO 3- COST TYPE

Certitpd cowect pursiant b Secions
and related pofices & proteds y

/ 23,200€
ghalura

2 SM%Z

Expense Autl

Piint Hame

Ministry of
Transportation

Okanagan Corrldor Projects
Southern interior Region

Telephone: (250) 712-3663
Facsimile: {250) 712-3624
Web Address:

Malling Address:
#300 — 1358 S, Paui Street
Kelowna, BC V1Y 2E1

SIR 37
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RE: WEN Land replacement Page 1 of 3

From: Evelyn Lube [elube@shaw.ca]

Sent: November 25, 2008 10:24 PM

To: Nyland, Dirk TRAN:EX; Lincoln, Darren J TRAN:EX: Mattes, Julie AG:EX; 'Isaac, Thomas F.’;
Smith, Bill F TRAN:EX

Ce: 'Dick Fletcher'; 'Stan Ashcroft'; 'Rob Richardson'

Subject: RE: WFN Land replacement

Thanks, Dirk

Evelyn

From: Nyland, Dirk TRAN:EX [mailto: Dirk.Nyland@gov.bc.ca]

Sent: Tuesday, November 25, 2008 4:16 PM

To: Evelyn Lube; Lincoln, Darren J TRAN:EX; Mattes, Julie AG.EX; Isaac, Thomas F.; Smith, Bill F TRAN:EX
Cc: Dick Fletcher; Stan Ashcroft; Rob Richardson

Subject: RE: WFN Land replacement

Evelyn;
I'm given to understand the Crown land has not been valued and still needs to be appraised. So it would
seem logical to have Rod do that while he’s in the area.

t suggest you call Darren and see what can be worked out on this.

Dirk

Dirk Nyland P.Eng.,

Chief Engineer

British Columbia Ministry of Transportation and Infrastructure,
Victoria

phone: {250) 387-2310 fax; {250} 387-7735
cell: (250) 812-6645

mailto:dirk. nyland@gov.be.ca
www.gov.bc.ca/tran

From: Evelyn Lube [mailto:elube@shaw.cal

Sent: November 25, 2008 10:44 AM

To: Nyland, Dirk TRAN:EX; Lincoin, Darren J TRAN:EX; Mattes, Julie AG:EX; 'Isaac, Thomas F.'; Smith, Bill F
TRAN:EX

Cc: 'Dick Fletcher'; 'Stan Ashcroft’; 'Rob Richardson'

Subject: RE: WFN Land replacement

Dirk:

There are three Crown parcels that have been identified as possible Replacement/Exchange Lands. We arg in
the process of obtaining a preliminary estimate of value on one privately held property. Another privately held
property is listed for sale so we are aware of that asking price.

{ would think that the Crown, as the property owner, would be able to provide an indication of the property
value before WFN committed funds to appraisals and other due diligence activities on those lands.

DN 867
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RE: WFN Land replacement Page 2 of 3

On December Sth, Darren and | will attend WFN Council to provide an update on the Replacement Lands and |
am hoping to be in a position to provide property values to WFN Council and to get their approval to bring the
properties forward to our Membership at the quarterly General Membership Meeting on December 11.

¥'m not sure when your next meeting is — it would be good to get this ironed out sooner rather than later so that
we maintain momentum and focus on these properties.

Thanks

From: Nyland, Dirk TRAN:EX [mailto:Dirk.Nyland@gov.bc.ca]

Sent: Tuesday, November 25, 2008 8:45 AM

To: Lincoln, Darren 1 TRAN:EX; Mattes, Julie AG:EX; Isaac, Thomas F.; Smith, Bill F TRAN:EX
Cc: Evelyn Lube; Dick Fletcher; Stan Ashcroft; Rob Richardson

Subject: RE: WFN Land replacement

Darren;

S16

Dirk
Dirk Nyland P.Eng.,
Chief Engineer
British Columbia Ministry cﬁ' Transportation and Infrastructure,
Victoria
phone: {250) 387—23107 fax: {250} 387-7735

cell: {250} 812-6645
mailto:dirk.nvland@gov.be.ca
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RE: WFN Land replacement ' Page 3 of 3

WWW.gov.bc.ca/tran

From: Lincoln, Darren J TRAN:EX

Sent: November 25, 2008 7:34 AM

To: Nyland, Dirk TRAN:EX; Mattes, Julie AG:EX; "Isaac, Thomas F.'; Smith, Bill F TRAN:EX
Cc: 'Evelyn Lube’; Dick Fletcher ; Stan Ashcroft; Reb Richardson

Subject: WFN Land replacement

We have had some recent discussions with Evelyn in regard to determining the market value of the Crown District
Lots of interest to WFN. The question came up as to who should pay for the cost of the prelim assessments (3).
if you could direct me on this from the 2005 agreement and the assembly of exchange lands as | am not aware as
to who's respeonsibility this should be.

My suggestion would be to get Rod Cook's group {o provide a very preliminary assessment of the value of the
lands that are of interest.

Look forward to some direction on this matter.

Thanks,

Darren Lincoin, RI(BC)
Manager, Property Services
Ministry of Transportation
Southern interior Region
342 - 447 Columbia Street
Kamioops, B.C. V2C 273
Phone (250) 371-3864

Fax (250) 828-4229
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IMPLEMENTATION AGREEMENT
THIS IMPLEMENTATION AGREEMENT is made as of the 1_0*‘ day of August, 2009
BETWEEN:
Her Majesty the Queen in Right of the Province of British Columbia as represented by

the Minister of Transportation and Infrastructure
(“British Columbia™)

AND:
Westbank First Nation, as represented by its Council
‘ (“Westbank™)
AND:
BC Transportation Financing Authority, a body corporate continued under the
Transportation Act
(“BCTFA”)
(together the “Parties™)
WHEREAS:

A.  British Columbia and Westbank have agreed to work together to enable the construction of
the new bridge crossing of Lake Okanagan and the portion of the Highway 97 corridor that
runs through LR. #10, and the Parties have, to that end, entered into an agreement dated
April 18, 2005 (the “2005 Agreement”).

B. The Parties wish to facilitate the acquisition of Replacement Lands by doing such things
contemplated by this Agreement.

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged by each Party, the Parties covenant and agree as follows:

1. Where words and expressions contained in this Agreement are given defined meanings in
the 2005 Agreement, these words and expressions shall have the meanings given to them in
the 2005 Agreement.

2.,  Westbank, British Columbia and BCTFA agree that:

(@) the $16,517  advanced by British Columbia and currently held by Westbank’s
solicitor in trust in accordance with the undertakings set out in letters dated
September 11, September 26, 2006 and May 20, 2009 (the “Undertaking Letters™)

G:\TAM\Work\Westside Road Interchange\Implementation Agreement - Devon Road Pty - Aug 7 09.dcc
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from British Columbia’s solicitor for purchase of the Replacement Lands, plus any
accrued interest, (the “Trust Funds™) may be utilized to purchase the lands legally
described as PID 010-347-593 Lot 98, District Lot 2189, Osoyoos Division Yale
District, Plan 5381 except Plan 30793 with a civic address of 990 Devon Road,
Kelowna, B.C. (the “Devon Road Property™);

(b) British Columbia is under no obligation to pay more than S16.S17  (together with
the interest amount accrued while held in trust by Westbank’s solicitor) on account
of the Purchase Price for the Devon Road Property;

(¢) Westbank’s solicitor will pay the Purchase Price for the Devon Road Property to the
solicitor for the vendor on behalf of the BCTFA;

(d) Westbank will pay any amount over and above the Trust Funds required for the
BCTFA to purchase the Devon Road Property;

(e) Notwithstanding Section 3.7 of the 2005 Agreement, Westbank must direct the
owner of the Devon Road Property, B.D.J. Holdings Ltd., to transfer the fee simple
interest in the Devon Road Property to the BCTFA subject to the following liens,
charges and encumbrances:

(i) all subsisting exceptions and reservations of interests, rights, privileges and
titles contained in any previous Crown grant of the Devon Road Property, and

(ii) the agricultural land reserve designation pursuant to the Agricultural Land
Commission Act.

(f) In the event the purchase of the Devon Road Property does not complete, the Trust
Funds will continue to be held in trust by Westbank’s solicitor pursuant to the
Undertaking Letters and Westbank will forthwith recommence activities to enable
Westbank to contractually secure and investigate for its use Replacement Lands
pursuant to the 2005 Agreement.

If, upon the successful conveyance of the Devon Road Property to the BCTFA, and upon
Westbank receiving approval of the membership of Westbank, by referendum, of the
Devon Road Property for the purposes of the 2005 Agreement, BCTFA will provide a
lease to Westbank of the Devon Road Property pursuant to Section 3.7 of the 2005
Agreement.

Westbank will, forthwith upon written notice from the BCTFA, engage an independent
professional consulting firm and at Westbank’s expense conduct a phase 2 environmental
site assessment of the Devon Road Property, and conduct any and all further tests and
studies reasonably required by the BCTFA or by any provincial or federal authority to
confirm that the Devon Road Property is not Contaminated or to identify any
Contamination in, on, under or migrating to or from the Devon Road Property. Westbank
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10.

will forward the results of such completed environmental assessments, tests and studies to
the BCTFA and British Columbia forthwith upon Westbank’s receipt.

In the event such assessments, tests and studies described in Section 4 have identified that
the Devon Road Property indicates the presence of Contaminants, Westbank will complete
Remediation of the Devon Road Property at its expense.

Westbank hereby releases British Columbia and BCTFA and their respective servants,
directors, officers, employees, deputies delegates, representatives and agents from and will
indemnify, defend and hold British Columbia and BCTFA and their respective servants,
directors, officers, employees, deputies delegates, representatives and agents harmless in
respect of any and all costs, expenses, damages, losses or liabilities that may be incurred or
suffered by Westbank by reason of or resulting from or in connection with or arising in any
manner whatsoever out of:

(a) the Devon Road Property not being suitable for use by Westbank;

(b) the Contamination of the Devon Road Property or of any adjacent lands,
groundwater or adjacent bodies of water migrating from the Devon Road Property;
and

(¢) the requirement to undertake any Remediation as a result of Contamination described
in subsection (b).

Westbank indemnifies, defends and saves harmless British Columbia and BCTFA and their
respective servants, directors, officers, employees, deputies delegates, representatives and
agents in respect of all claims for bodily injury (including death), property damage or other
loss or damage, including damage to property outside the Devon Road Property, arising out
of or in any way connected with Contamination of the Devon Road Property.

Provided that Canada is prepared to accept the transfer of the Devon Road Property for
inclusion to reserve notwithstanding its inclusion within the agricultural land reserve, as
that term is defined in the Agricultural Land Commission Act, British Columbia and
BCTFA acknowledge and agree herein that the Devon Road Property may be released
from agricultural land reserve by Canada without objection from British Columbia and
BCTFA.

In the event Canada will not agree to accept the transfer of the Devon Road Property for
inclusion to reserve with its inclusion within the agricultural land reserve, the BCTFA will
appoint Westbank or Canada, as applicable, to act on its behalf to apply for the removal of
the Devon Road Property from the apricultural land reserve, including satisfying all
conditions attached to the approval from the Provincial Agricultural Land Commission.

Each of the Parties will perform such further acts and execute such further agreements as
may be required from time to time to give proper effect to the intent of this Apgreement.
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11.

12.

13.

14.

Should any provision in this Agreement be illegal or not enforceable, it shall be considered
separate and severable from this Agreement and the remaining provisions shall remain in
force and be binding upon the Parties as though the said provision had never been
included. '

Notwithstanding the date of execution of this Agreement, it is deemed to take effect on
June 25, 2009.

Time is of the essence.
In this Agreement,
“Canada” means Her Majesty the Queen in right of Canada

“Contamination” includes any contaminant, toxic substance, hazardous substance,
hazardous waste, hazardous recyclable, ozone-depleting substance, halocarbon, pesticide,
waste, or any similar substance, and any substance defined or referred to as such under any
environmental laws or other provincial legislation, and "Contaminant(s)" and
"Contaminated" shall have a corresponding meaning.

“Devon Road Property” has the meaning ascribed to it in section 2(a) herein.

“Purchase Price” means the purchase price of the Devon Road Property as adjusted as to
taxes and all matters normally adjusted between a vendor and purchaser on the sale of real
property in British Columbia. Without restricting the generality of the foregoing, the
Purchase Price shall include all costs and expenses related to the purchase of the Devon
Road Property, including all registration charges, Property Transfer Tax pursuant to the
Property Transfer Tax Act, GST, if applicable, and all other taxes and charges payable
upon the transfer and legal fees and disbursements.

“Remediation” means action to prevent, eliminate, limit, correct, counteract, mitigate,
remove or dispose of any Contamination or the negative effects on the environment or
human health of any Contamination, and includes, but is not limited to, the following:.

(a) site investigations of any kind, including preliminary site investigations, detailed site
investigations including tests, sampling, surveys, data evaluation, risk assessment
and environmental impact assessment;

(b) evaluation of alternative methods of remediation;

(c¢) preparation of a remediation plan, satisfactory to the BCTFA, British Columbia and
Canada, including a plan for any consequential or associated removal of soil or soil

relocation from the affected site;

(d) implementation of a remediation plan;
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(e) monitoring, verification and confirmation of whether the Remediation complies with
the remediation plan, applicable standards and requirements imposed by BCTFA or
Canada under any environmental law; and

(f)  other action that is imposed under any environmental law.

15. This Agreement may be entered into by each party signing a separate copy of it (including
a photocopy or facsimile copy) and delivering it to the other party by facsimile with an
originally executed copy of it to follow by mail.

IN WITNESS WHEREOF the Parties have caused this Implementation Agreement to be
executed by their duly authorized representatives.

Signed on behalf of
WESTBANK FIRST NATION
AZ/q vs 7T i, Zoc%
Chief (date)
YA /ip
Cou'ncillct'
,Z g / '
Courncillor
Councillor
Councillor
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Signed on behalf of HER MAJESTY

THE QUEEN IN RIGHT OF THE

PROVINCE OF BRITISH COLUMBIA,

By the Minister of Transportation and Infrastructure
or her Authorized Representative

| A

Horiourable Shifley Bond (date)

or her Authortzed Representative

Signed on behalf of BC TRANSPORTATION
FINANCING AUTHORITY

ML Q@a Aot 13

1, 4 23
4

Authorized Representative” (date) I
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TERMS OF INSTRUMENT PART 2

LEASE

THIS LEASE OF FID 010-347-593 LOT 98, DISTRICT LOT 2189 OSOYOOQS DIVISION YALE
DISTRICT PLAN 5381 EXCEPT PLAN 3093

THIS LEASE IS MADE AS OF THE 30® DAY OF SEPTEMBER, 2009

BETWEEN:
BC TRANSPORTATION FINANCING AUTHORITY, a
corporation continued under the Transportation Act
(the “Lessot™)
OF THE FIRST PART
AND:

WESTBANK FIRST NATION, of 301-515 Highway 97 South,
Kelowna, B.C. V1Z 312

(the “Lessee™)
OF THE SECOND PART

In consideration of the rents, covenants and agreements reserved and contained in this Lease, the
Parties covenant and agree as follows:

PART 1 - DEFINITIONS

1.1 In this Lease,

(a) “Additional Rent” means all amounts payable by the Lessee to the Lessor pursuant to
Sections 4.3 and 4.4 herein.

(b) “Agreement” means the Agréement made as of the 18" day of April 2005, between Her
Majesty the Queen in right of the Province of British Columbia as represented by the
Minister of Transportation and the Lessee.

(c) “Alterations” means any substantial alterations, restorations, renovations, relocations,
reductions, additions, expansions, reconstructions, removals, replacements, modifications,
or improvements to the Premises.

(d) “Authority” means any one, or any combination of, federal, provincial, municipal, local,
first nations and other governmental and quasi-governmental authorities, departments,
commissions, and boards having jurisdiction.

(®) “BCICAC” means British Columbia International Commercial Arbitration Centre.

N “Commencement Diate” means the 30" day of September.
Y
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(@) “Contaminant(s)” includes any contaminant, toxic substance, hazardous substance,
hazardous waste, hazardous recyclable, ozone-depleting substance, halocarbon, pesticide,
waste, or any similar substance, and any substance defined or referred to as such under any
Environmental Laws or other provincial legislation.

(h) . “Environment” means the components of the earth and includes:
()  air, land, and water;
(b)  all layers of the atmosphere;
(&) 2l organic and inorganic matter and living organisms; and

(d)  the interacting natural systems that include components referred to in paragraphs
(a) to (c).

§)] “Environmental Laws” mean any Jaws, statutes, regulations, orders, bylaws, permits,
codes of practice or lawful requirements of any governmental authority relating, in whole
or in pari, to the protection and enhancement of the Environment, public health, public
safety, occupational health and safety and the transportation of dangerous goods or
regulating, ¢controlling, licensing, or prohibiting Contaminants.

f)) “Improvements” means all buildings, struetures, works, facilities, services, landscaping
and other improvements by whomsoever made and which are at any time and from time to
time situate in, om, under or above the Lands including all equipment, machivery,
apparatus and fixtures forming part of or attached to the Improvements and all alterations,
removals, additions to, replacements and substitutions of the Improvements.

(k) “Land Exchange” has the same meaning as defined in the Agreement.

1)) “Lands” means PID 010-347-593 Lot 98, District Lot 2180, Osoyoos Division, Yale
District Plan 5381 except Plan 30793 that has a mumicipal address of 990 Devon Road,
Kelowna, British Columbia.

(m) “Laws” means all laws, statutes, regulations, by-laws, niles, codes, guidelines, approvals,
permits, Jicenses, or other authorizations, standards, declarations, notices, ordinances,
requirements, and directions of any Authority in force from time to time.

(m) “Lease™ means this Indenture of Lease and any Schedules attached hereto.

(o) “Lease Year” means each consecutive twelve-month period comprising the Term of this
Lease, with the First Lease Year being the first period of twelve months commencing on
the Commencerent Date and ending on the day immediately preceding the first
anniversary of the Commencement Date.
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() “Lessee” means the Party of the second part and its agents, servants, employees,
contractors, and those for whom it is responsible at law.

(@ “Lessor” means the Party of the first part and its agents, servants, employees, contractors,
and those for whom it is responsible at law.

() “Minerals® means ore of metal and every natura] substance that can be mined and that:

(M) occurs in fragments or particles lying on or above or adjacent to the bedrock source
from which it i derived, and commonly described as talus, or

(i) is in the place or position in which it was originally formed or deposited, as
distmgnished from loose, fragmentary or broken rock or float which by
decomposition or erosion of rock, is found in wash, loose earth, grave] or sand,

() and includes coal, petroleum and all other hydrocarbons, regardless of gravity and
howsoever and wheresoever recovered, natural gas, building and construction
stone, limestone, dolomiie, marble, shale, clay, sand and gravel.

(s) “Party™ means a party to this Lease and "Parties" means all of them.

® “Person” includes any natural person, partnership, association or corporation.

(m) “Premises” means the Lands and the Improvements and every reference in this Lease to
the "Premises” includes a reference to every part of the Premises.

\)) “Rent” means the rent set forth in Part 4 hereof.
(w) “Replacement Lands” has the meaning ascribed to it under the Agreement.

(x) “Spill” includes discharge, dispose, spray, inject, inoculate, abandon, deposit, spill, leak,
pump, pour, leach, seep, pour, emit, empty, throw, dump, place, exhaust and migrate.

(53] “Taxes” means the appregate of all taxes, local improvements or similar rates, duties,
assessments or charges, mumicipal realty taxes, water taxes, school taxes, separate
school taxes, goods and services taxes, value added or multi-staged taxes, business taxes
(other than business taxes charged directly by the taxing authority to the Lessee) and any
other taxes, rates, duties or assessments lawfully levied or imposed upon or in respect of
the Premises or any portion thereof by eny Anthority.

(z) “Term” means that forty-nine year period of time commencing on the Commencement
Date and terminating on the Termination Date unless earlier terminated pursuant to this
Lease.

(am)  “Termination Date” means the 29" day of September, 2058.

DN 584

Page 272
TRA-2011-00162



21

22

i1

32

4.1

4.2

4.3

44

4 Page 6 of 21 Pages

PART 2 - THE DEMISE

The Lessor hereby leases to the Lessee the Premises, eXcepting and reserving unto the
Lessor any air space rights or subsurface rights appurtenant to the Lands in¢luding all
Minerals upon or under the Lands, TO HAVE AND TO HOLD the Premises unto the
Lessee for the Term, yielding and paying Rent as hersinafter provided, and subject to the
terms, eondifions, provisos, exceptions and reservations contained in this Lease and the
prior termination as herein set forth,

This Lease shall terminate prior to the end of the Term upon the completion of the Land
Exchange as set forth in Subsection 3.7 of the Agreement.

PART 3- PERMITTED USE

The Lessee will not use the Premises, or any part thereof, or suffer or permit the Premises,
or any part thereof, to be used, for any purpose other than a purpose in accordance with all
applicable Laws.

As the Premises are subject to an agricultural land reserve designation, the Lessee may
apply to the Provincial Agneultural Land Commission, on behalf of the Lessor, for the
exclusion of the Premises from the agricultural land reserve. The Lessor agrees to
cooperate in providing such consents, spprovals and cooperation as the Lessee may
reasonably require in order to obtain the said exclusion,

PART 4 - RENT

The Lessee will pay as Rent for the Term to the Lessor in lawfol money of Canada the
sum of one dollar ($1.00) and other good and valuable consideration, payable in advance
on the Commencement Date.

No additional rent, charges or fees, will be payable by the Lessee under this Tease except
as specified herein.

This Lease is intended to be absolutely net to the Lessor and all expenses, costs, payments,
taxes and outgoings pertaining to the Premises of whatsoever nature during the Term will
be bome and paid for by the Lessee.

Any unpaid and overdue amounts payable pursuant to Section 4.3 herein may be paid by
the Lessor and recovered by the Lessor from the Lessee as Additional Rent in the same
manner as recovery for rent in arrears. If no specific time is provided for the payment of
Additional Rent in a notice of Additional Rent from the Lessor to the Lessee, such
Additional Rent shall be payable by the Lessee to the Lessor forthwith on demand.
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PART 5 - UTILITIES

The Lessee is responsible for providing at its expense all services and facilities required by
it for use of the Premises. The Lessor agrees to cooperate in providing all necessary
consents, approvals and cooperation as the Lessee may reasonably require in order to
obtain such services and facilities.

Without limiting the generality of the foregoing, the Lessee will pay for all water, pas,
telephone, light, power, heat, air-conditioning, sewer and garbage disposal services and
facilities for use of the Premises.

No interruption of any service or facility provided to the Premises, except those cansed by
the Lessor will be deemed to be a disturbance of the Lessee's enjoyment of the Premises or
render the Lassor liable for injury to or in damages to the Lessee or relieve the Parties from
their obligations under this Lease.

PART 6 - COMPLIANCE WITH LAWS

The Lessee will at its expense observe and perform all of its obligations under, and all
matters and things necessary or expedient to be observed or perforred by it, by virtue of
any applicable Laws.

PART 7 - NUISANCE
The Lessee will not cause, pexmit or suffer any nuisance in, on, or about the Premises.

Without limiting Section 7.1, the Lessee will, upon written notice from the Lessor, abate
any miisance ansing directly or indirectly out of the use or occupation of the Premises by
the Lessee or someone €lse. '

PART 8 « WASTE
The Lessee will not cause, permit or suffer the commmission of any waste of the Premises.
PART 9 - RUBBISH

Without limiting Part 7, the Lessee will not cause, permit or suffer any refuse, rubbish or
debtis to be placed or lefi in, on or about the Prernises except as is reasonably necessary in
accordance with the uses permitted by Part 3 or as permitted in writing by the Lessor, and
will take all necessary, reasonable, precautions to protect the Premises against fire.
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PART 10 - ENVIRONMENT

CONTAMINANTS .

The Lessee will not use the Premises to generate, manufacture, refine, treat, transport,
store, handle, dispose of, transfer, produce, Spill, or process any Contaminants, except
as may be reasonably required for uses permitted under Part 3 and in strict compliance
with Environmental Laws, and with the prior written consent of the Lessor, which
consent may be unreasonably and arbitratily withheld.

REMOVAL OF CONTAMINANTS

(a)  Without limiting Section 10.3, if requested by the Lessor or any Authority, the
Lessee will, at its own expense, from time to time during the Term obtain a report
from an independent consultant designated or approved by the Lessor verifying
compliance with Environmental Laws and this Tease by the Lessee or the extent of
any pon-compliance therewith and promptly remove from the Premises any
Contaminants that are, or have been, located, stored, or incorporated in, o, or
under the Premises in a manter prohibited wnder Section 10.1 and, upon the
removal, will immediately provide the Lassor with documentation satisfactory to
the Lessor confirming the completion of the removal satisfactory to the Lessor and
any Authority. This Section shall survive the expiration or earlier termination of
this Lease.

(b)  Notwithstanding the generality of Section 10.2(a), prior to the end of the Term,
the Lessee will, at its own expense, remove from the Premises any Contaminants
that are, or have been, located, stored, or incorporated in, on, or under the
Premises. '

REPORT OF SPILL

Upon the Spill of any Contaminants, or discovery of a Spill of any Contaminants, by the
Lessee in, on, above, or under the Premises, the Lessee will:

(a) immediately deliver written notice to the Lessor and any appropriate Anthority of
the oc¢currence of the Spill and details relating to the Spill, including, the time
and extent of the Spill, the estimated amount of Contaminants involved, the
remedial action taken prior to the delivery of the notice, the remedial action that
the Lessee intends to take in order to contain or rectify the Spill, and any Persons
observed who appeared to have caused or who were in the vicinity of the Spill;

(b)  atits own expense, immediately take all remedial action necessary to fully rectify
the effects of the Spill in compliance with all Envirormental Laws;
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(c)  provide the Lessor with an independently-prepared report, satisfactory to the
Lessor, of the Lessee’s activities under Subsection 10.3(b) and the state of the
Premises after such activities compared with the state of the Premises prior to the
Spill, if knowry; and

(@)  do such further activities as the Lessor may reasonably require, based on the
report referred to in Subsection 10.3(c), to rectify the Spill.

10,4 INCREASED RISKS

The Lessee will not construct any Improvements or carry out any Alterations that
materially increase the risk of liability to the Lessor (whether direct or indirect) as a
result of the application of Environmental Laws (as determined by the Lessor acting
reasonably).

10.5  TITLE TO CONTAMINANTS

Notwithstanding any rule of law to the contrary, any Contaminants that are located,
stored, Spilled, or incorporated in, on, or under the Premises remain the sole and
exclusive property of the Lessee and will not become the property of the Lessor,
regardless of any degree of affixation of the Contaminants to the Premnises.

10.6  AUDIT AND ENVIRONMENTAL SITE ASSESSMENT

(@)  The Lesses will have an independent consultant undertake an environmental site
assessment to the reasonable satisfaction of the Lessor, immediately prior to the
Commencement Date and the Lessee will promptly provide the Lessor with a
copy of any and all environmental assessment reports produced by the
consultant,”

(b)  Within 8 months before the expiration of this Lease, the Lessee will undertake to
the reasonable satisfaction of the Lessor, and at the Lessee’s own expense, an
environmental site assessmept and provide to the Lessor, any and alt
environmental site assessment reports conducted by an independent consultant
designated or approved by the Lessor.

(c) In preparing the reports referred to in Subsections 10.6(a) and 10.6(b), the
environmental consultant was, or will be, as the case may be, required to review
the site history and inspect the Premises to identify portions of the Premises with
indicators of contamination and to conduct appropriate testing to assess suspect
goil and, if practical, water. In identifying such portions of the Premises, the
consultant relied, or will rely, as the case may be, at least on historical
information and instances of visually apparent unusual soil, water, or vepgetation
conditions.
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(d)  The reports referred to in Subsections 10.6(a) and 10.6(b) will be prima facie
evidence between the Parties of the respective environmental condition of the
Premises immediately prior to the Commencement Date and at the termination
of this Lease,

(¢) At the expiration or earlier termination of this Lease, the Lessee will remediate
the Premises to the environmental condition of the Premises identified in the
report referred to in Subsection 10.6(z), or the environmental condition
acceptable to the Lessor.

10,7  The provisions of this Part 10 will be reasonably interpreted and enforced and will not
apply to:

(a)  Spills of Contaminants that are not contrary to Environmental Laws;

(v)  Minor or negligible Spills of Contaminants that do not constiute a significant
threat to the Environment provided the Lessee takes reasonable steps to effect a
timely clean up of such Spills after the Lessee knows or has reasonable grounds to
kmow of them, or

(c})  Spills of Contaminants by the Lessor or those for whomm it is responsible at law.
PART 11 - IMFROYEMENTS

11.1  Subject to the provisions of Part 12, the Lessee may, at its own expense, construct any
Improvements on the Lands. For the purposes of this Section, changes made by the
Lessee to Improvements, which are non-structural, have minimal external impact and
are either in the ordinary course of business or part of an ongoing maintenance program
of the Lessee or required a3 a result of the maintenance obligations of the Lessee under
this Lease shall not require the Lessor's consent.

PART 12 - REPAIR OF PREMISES

121 (@)  The Lessee will at its own expense at all times during the Term, keep in good order
and condition the Premises, and repair, renew, replace and maintain all
Improvements in a proper, professional and workmanlike manner excepting
reasonable wear and tear only as is not inconsistent with the foregoing,

(b}  Without limiting the generality of Subsection 12.1(a), the maintenance, repair,
replacement and renewal of the Improvements will jnclude any defects to the
Improvements, including all work of a structural nature.

(©)  The Lessee will take reasonable steps, to keep all roadways and sidewalks on the
Premises free and ¢lear of all snow, ice and other obstructions,
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(d) The Lessor may upon reasomable notice enter the Premises and view the state of
repair and maintenance, and direct the Lessee to repair in accordance with the
direction of the Lessor, save and except as otherwise agreed to in this Lease.

PART 13 - INSURANCE

13.1  The Lessee covenants and agrees with the Lessor to obtain, maintain and pay for, during
the Term, and during such other time as the Lessee occupies, suffers, permits or allows
any person to occupy the Preises, insurance or insuranee policies as listed in Schedule
“A" against all risks as specified in Schedule "A",

132 All insurance will be in form and amounts specified in Schedule "A” and issued by an
insurance carrier licensed to conduct business in the province of British Columbia. If
the Lessee fails to obtain, maintain, or pay for any insurance as required herein,’ the
Lessor may do so afier notifying the Lessee and the Lessee will, upon demand,
reimburse the Lessor for any costs incurred as a result thereof and such cost incurred by
the Lessor shall constitute, for purposes of this Lease, Rent due from the Lessee and in
arrears,

133  Notwithstanding any of the terms, conditions and provisions of Schedule "A", the
insurance policies obtained and maintained by the Lessec pursuant to this Section 13
will, in addition to and not in substitution for Schedule "A", contain the following terms
and conditions:

(2)  all property loss policies shall contain an endorsement that the proceeds of any
loss shall be made payable to the Lessor and the Lessee, as the respective
interests of the Lessor and the Lessee may appear. All such insurance proceeds
will be held by the loss payees aforesaid or by any one of them or by any third
party, as mutually agreed, in tmust for both and such proceeds will be used and
applied in the restoration, reconstruction or replacement of the 10ss or damage in
respect of which such insurance moneys are payable.

134  Notwithstanding the terms, conditions and provisions of Schedule "A", the Lessee
covenants and agrees with the Lessor to obtain, maintain and pay for during the Term,
workers' compensation coverage in respect of all Lessee's employees, workers and
servants engaged in any work in or upon the Premises or in the event workers’
compensation coverage is not available under the applicable legislation, employer's
liability insurance in lieu thereof.

13.5  The Lesses will deliver, prior to the Commencement Date, evidence of all insurance
policies described herein to the satisfaction of the Lessor. Evidence of subsequent policy
renewals will be delivered forthwith following receipt of renewal documents by the
Lessee and in any event prior to the expiry of the prior policy. Acceptance by the Lessor
of such evidence of insurance will not constitute agreement by the Lessor that the policy
or policies are in compliance with this provision of this Lease,

DN 580

Page 278
TRA-2011-00162



10 _ Page 12 of 21 Pages

' 13.6  The Lessee agrees that failure to deliver satisfactory evidence of insurance required
herein constitutes a defanit under this Lease.

13.7  In the event that the Lessee fails to maintain insurance as stipulated, or if the Lessee’s
insurance policy or policies prove to be defective in any form, the Lessee will be held
liable to the same extent as if it were the underwriter of insurance policy or policies.

PART 14 - REMOVAL OF IMPROVEMENTS, FIXTURES AND CHATTELS

141 At any time during the Term or within NINETY (90) days after the expiration of this
Lease, if the Lessee is not in default under this Lease it may at its expense remove all of its
moveable goods and chattels from the Premises, provided that any and all damage cansed
by such removal is repaired to the reasonable satisfaction of the Lessor.

142  Provided that this Lease i3 not terminated pursuant to Section 2.2, the Lessee will at the
Lessee's own expense, upon written demand by the Lessor given on or before the 90th day
afier the expiration of this Lease, forthwith remove from the Premises any or all of the
Improvements made by the Lessee during the Term of this Lease, movable goods and
chattels as the Lessor requires and leave the remainder of the Premises in good and
substantial repair and condition and free from all debris to the reasonable satisfaction of
the Lessor.

143  If the Lessee does not remove its moveable goods and chattels from the Premises as
provided in Section 14.2, then the Lessor may remove them and dispose of them as it sees
fit at the expense of the Lessee. The Lessee will pay to the Lessor, forthwith upon
demand, all costs and expenses incurred in the removal and disposal of the moveable
goods and chattels and in making good all damage caused to the Premises by the removal.
The Lessor will not be responsible to the Lessee for any loss suffered by the Lessee as a
result of the removal or the disposal of moveable goods and chattels.

144  This Part 14 shall survive the expiration or ¢arlier termination of this Lease. -
PART 15 ~ INDEMNITY

15,1  The Lessee will indernmify and save harmless the Lessor and Her Majesty the Queen in
right of the Province of British Columbia against and from all loss, costs (including legal
costs), damages, liabilities and expenses arising out of or related to any breach of a
Lessee's covenant and all claims, demands, actions, suits and other proceedings for
personal injury, death or property damage or loss arising out of or related to any act or
omission of the Lessee or any act or omission of a sublessee under this Lease, its officials,
employees or agents, aud this indemnity shall survive the expiration or earlier termination
of this Lease.
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152  Notwithstanding Section 15.1, the Lessee's covenant to indemnify and save harmless will
not apply to any claim, demand, loss, cost, damage, action, suit or other proceeding to the
extent that same 15 occasioned or contributed to by the negligence or wilful act or omission
of the Lessor.

153  Notwithstanding Section 15.2, the Lessee will indemnify and save harmless the Lessor and
Her Majesty the Queen in right of the Province of British Columbia against and from all
loss, costs (including legal costs), damages, liabilities and expenses arising out of or
related to all claims, demands, actions, suits and other proceedings for personal injury,
death or property damage or loss ansing ot of or related to construction of any
Improvements on the Lands or any defect or want of repair therein, or any want of
maintenance thereof, and this indemnity ghall survive the expiration or earlier termination
of this Lease.

PART 16 - QUIET ENJOYMENT

16.1  The Lessee by paying the Rent and observing and performing the covenants in this Lease
may peaceably and quietly possess, hold and enjoy the Premises during the Term without
any interruption or disturbance by the Lessor.

PART 17 - PAYMENTS BY THE LESSOR REGARDED AS RENT

17.1  If at any time before or afier the expiration or earlier fermination of this Lease the Lessor
suffers or incurs any damage, loss or expense by reason of any failure of the Lessee to
perform or observe any of the Lessee's covenants or makes any payment for which the
Lessee is liable under this Lease, or if the Lessor is compelled or elects to incur any
expense inclnding legal fees in instituting, prosecuting or defending any action or
proceeding instituted by reason of any defaunit of the Lessee under this Lease (including
any action or proceeding against the Lessee), then in every such case the amount of
damage, loss, expense or payment (including legal fees of the Lessor on a special costs or
solicitor and own client basis), together with interest as provided in Section 18.1, will be
paid by the Lessee to the Lessor fortbwith on demand by the Lessor. This Section will
survive the expiration or earlier termination of this Lease.

17.2  The atnount of any damage, loss, expense or payment referred to in Section 17.1 will be
added to or deemed to be Rent due under this Leass, and be recoverable in the manner
provided by law for the recovery of Rent in arrcars.

PART 18 - ARREARS TO BEAR INTEREST

18.1  Ifthe Rent, Additional Rent or any other sum owing by the Lessee to the Lessor under this
Lease is not paid within thirty (30) days from the date on which it is dug then it will bear
interest at the Prime Rate in effect from time to time plus four percent (4%) per anoum
from the date the Rent or the sum is due until the date of the payment by the Lessee, but
this stipulation for interest will not prejudice or affect any other remedies of the Lessor
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under this Lease or otherwise, or be construed to relicve the Lessee from any default in
making the Rent payment at the time and in the manner specified in this Lease,

PART 19 - REMEDIES CUMULATIVE

19.1 Al rights and remedies of the Lessor are cumulative and are in addition to and do not
exclude any other right or remedy provided in this Lease or otherwise allowed by law.

19.2  All rights and remedies of the Lessor may be exercised concurrently.

PART 20 - SURRENDER OF POSSESSION

20.1  Subject to Section 2.2 and Part 14, when the Term expires, the Lessee will peaceably
surrender the Premises to the Lessor maintained, repaired and renewed as provided in Part
12.

PART 21 - TAXES

211  The Lessee will pay as and when they fall due all Taxes and any and all levies, rates and
charges assessed or levied in respect of any business or other activity carried on, in orin
connection with the Premises by the Lessee and all taxes, rates, charges, levies of
whatever description assessed in respect of any fixtures, machinery and equipment
installed or maintained on the Premises by the Lessee and all business taxes and licence
fees assessed or levied in respect of the business of the Lessee at the Premises. If the
Lessee wishes at any time to dispute the lawfulness, applicability or amount of any
Taxes or other of the foregoing levies, the Lessee shall notify the Lessor prior to doing
so and shall comply with all lawfil requirements of any such appeal and shall post and
maintain such security in respect of the Taxes or other levies appealed as the Lessor may
reasonably require from time to time.

PART 22 - NO WARRANTIES

22,1  No representations, warranties or conditions have been made to the Lessee in respect of
the Premises by the Lessor.

222  The Lessee is fully familiar with the Premises and every part and aspect of the Premises
and, without limiting the generality of the foregoing, the Lessee acknowledges that it has
carried out a full inspection of the Premises and takes the Premises as is in reliance of its
own inspection and not relying on any representations or warranties of the Lessor.

PART 23 - HEADINGS

23,1 Al headings in this Lease have been inserted as a matter of convenience and for reference
only and in no way define, limit, enlarge, modify or explain the scope or meaning of this
Lease or any of its provisions.

DN 593

Page 281
TRA-2011-00162



13 Page 15 of 21 Pages

23.2  Any reference in this Lease to a Part, Section, Subsection or Paragraph will mean a Part,
Section, Subsection or Paragraph of this Lease unless otherwise expressly provided.

23.3  Any reference in this Lease to Lessee's cavenants will be deemed to include all terms and
conditions to be performed or observed by the Lessee under this Lease.

PART 24 - AMENDMENTS

24.1  Subject to the provisions of the Agreement, this Lease constitutes the entire agreement
between the Parfies, and no modification of this Lease will be inferred from anything done
or omitted to be done by either of the Parties except pursuant to an agreement in writing
duly executed by the Parties.

242  This Lease, together with the Agreement, constitutes the entire agreement between the
Parties with respect to the subject matter of this Lease and no waiver of any provision of
this Lease will be infexred from anything done or omitted by either of the Parties except by
an express waiver in writing duly executed by the respective Party.

243  No condoning, excusing or overlooking by the Lessor of any default by the Lessee at any
time or times in performing or observing any of the Lessee's covenants will operate as a
waiver of or otherwise affect the rights of the Lessor in respect of any continuing or
subsequent default and no waiver of these rights will be inferred from anything done or
omitted by the Lessor except by an express waiver in writing.

PART 25 - GOVERNING LAW

25.1  This Lease will be governed by and construed in accordance with the applicable laws of
the Province of British Columbia.

PART 26 - DISPUTE RESOLUTION

26.1  The Parties agree that any dispute, controversy or claim arising out of or relating to this
Lease or the interpretation of any of its provisions will be resolved in the following
manner and in the following order:

{2)  First, by good faith discussions between the representatives of the Parties on a
timely basis;

(b)  Failing pood faith discussions between representatives of the Parties, then through
discussion as between the Senior Vice President, BC Transportation Financing
Authority and the Director of Operations, Westhank First Nation;

(c) Failing discussions between the Senjor Vice President, BC Transportation
Fipancing Authority and the Director of Operations, Westbank First Nation, then
through mediation by a mediator jointly chosen by the Parties, with such costs of
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mediation to be paid by the Lesses and the Lessor in equal parts, during the course

of the mediation; and

(d) Failing mediation, then through binding arbitration in accordance with the
Arhitration Rules of the BCICAC in effect on the date of such dispute. The Parties

“further agree that in such case:

M the appointing authority will be the BCICAC,;

(ii) the case will be administered by the BCICAC in accordance with its

“Procedures for Cases under the BCICAC Arbitration Rules™;
(iii)  the place of arbitration will be Vancouver, British Columbia;
(iv)  the number of arbitrators will be one (1);

(v)  the language used in the proceedings will be English; and

(vi)  the arbitrator’s fees will be paid by the Lessee and the Lessor in equal parts,
during the course of the arbitration. The arbitrator’s fees will, unless
otherwise determined by the arbitrator, be borne equally by the Parties.

PART 27 - NOTICES

All notices under this Lease must be given in writing and delivered in accordance with this

Part.

All notices will be delivered to the other Party and no notice will be effective until snch

delivery has been made.
The addresses for delivery are:
To the Lessee:

Westbank First Nation
301-515 Highway 97 South
Kelowna, British Columbia
V1Z 3J2

To the Lessor at;

BC Transportation Financing Authorty
Suite 5A - 940 Blanshard Street
Vietoria, British Columbia

VBW 9T3

Aftn: Property Administrator
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27.3  Notice will be deemed to have been delivered:
(a) if delivered by hand, upon receipt; or
(b) if sent by registered mail, four (4) days after the mailing thereof, provided that if

there is a postal strike or other disruption such notice will be delivered by hand or
clectronie transmission.

274  The Parties may change their respective addresses for delivery by delivering notice of
chanpe as provided in this Part.

PART 28 - TIME OF THE ESSENCE
28.1 Time is of the essence in this Lease and each of its terms and conditions,
PART 29 - SEVERABILITY

29,1  Ifanypart of this Lease is declared or held invalid for any reason, the invalidity of that part
will not affect the validity of the remainder which will continue in full force and effect and
be construed as if this Lease had been executed without the invalid portion. The intention
of the Parties is that this Lease would have been executed without reference to any portion
which may, for any reazon, be declared or held invalid.

PART 30 - PLURALITY AND GENDER

30.1  This Lease will be for the benefit of and be binding upon the contractors, administrators,
successors, assigns and other legal representatives, as the case may be, of each of the
Parties. '

30.2  Reference to a Party will be read as if all required changes in the singular and plural and
all grammatical changes rendered necessary by gender had been made.

303  Ifa Party is comprised of more than one Person then all covenants and agreements of that
Party will be deemed joint and several.

PART 3 - REGISTRATION

31,1  Upon full execution, the Lessor will arrange for this Lease to be registered in the Land
Title Office.
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PART 32 — ASSIGNMENT

32.1  The Lessee will not, without the prior written consent of the Lessor, which consent will
not be unreasonably withheld or delayed: ,

(a)  directly or indirectly assign or sublet this Lease or any interest therein or
otherwise part with possession of all or any part of the Premises; or

()  grant any licence or concession within or relating to the Premises.
PART 33 - COUNTERPARTS

33.1  This Lease may be signed in counterparts.
PART 34 - FURTHER ACTS

34,1  Each of the Parties will perform such further acts and execute such further agreements
as may be required from time to time to give proper effect to the intent of this Lease.

IN WITNESS WHEREOF the Parties have caused this Lease to be signed by their duly
authorized representatives.

SIGNED, SEALED AND DELIVERED
in the presence of /

SIGNATURE ‘

STAN H. ASHCROFT

PRJNEﬂm 544 Marine Drive

West Vincouvet, B.C, VTV 1HE
Telephone: 804-912-1511

Fax: 604-G13-1622,
ADDRESS

/bmmm/m

WESTEANK FIRST NATION
by its Director of Lands

OCCUPATION
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SIGNED, SEALED AND DELIVERED
in the presence of:

Q»a%&';

SIGNATURE

JULIE MATTES

PRINT mg:mm
'Sﬁsﬁ , 1175
Victoria BC VBW 2614

ADDRESS

OCCUPATION

e e e e S S e e N e S i e

17
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BC TRANSPORTATION FINANCING

AUTHORITY
MICHAEL F. McGRENERE
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SCHEDULE "A"

" INSURANCE:

Section X Comprehensive General Liability Insurance in an amount not less than $5,000,000
per occurrence, to cover all operations of the Lessee at or about the Premises.
Such insurance shall include the following endorsements:

(a) Contractual Liability (including this Lease);
(b) Non-owned Automobiles;

(©) Products and Completed Operations;

(d)  Broad Form Property Damage;

(¢)  Cross Liability;

(f)  Employees as Additional Insureds;

(g)  Contingent Employer's Liability;

(h)  Personal Injury; and

D Lessee's Legal Liability (if applicable).

SectionII  Property Insurance on an "all msk” basis in an amowunt not less than the full
replacement cost of such property, which shall include, but not be limited fo the

following; Improvements, buildings, fixtures and appurienances, installations,
situated on the Premises; and

General (Applicable to Sections I and I)

(a8)  The insurance specified in Sections I and I hereunder shall name the
BCTFA as an Additional Insured;

(b)  Evidence of the insurance specified hereunder (and subsequent renewals
thereof) shall be delivered to the BCTFA prior to the Commencement Date
and subsequent insurance policy renewals shall be delivered forthmth
following receipt of renewal documents by the Lessee;

(©) Deductibles, if any, which are applicable to the insurance specified
hereunder, shall be horne by the Lessee;

§3)] All insurance policies shall be issued by insurers licensed to do business in
the Province of British Coluwnbia;

(g2)  Every policy of insurance shall contain a provision that the insurers shall
provide the BCTFA with THIRTY (30) days written notice of cancellation
of or material ¢change to the policy;
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Additional insurance and/or increased coverage minimums, if deemed -
necessary by the BCTFA, shall be provided by the Lessee, at the sole cost
of the Lessee. If requested by the Lessee, the BCTFA shall provide an
explanation as to the reasons for such additional insurance; and

The limits of insurance specified in this Schedule "A" in no way define or
limit the obligation of the Lessea to indemnify the BCTFA in the event of a

loss.

END OF DOCUMENT

DN 800

Page 288
TRA-2011-00162




"LEASE

THIS LEASE OF PID 010-347-593 LOT 98, DISTRICT LOT 2189 OSOYOOS DIVISION YALE
DISTRICT PLAN 5381 EXCEPT PLAN 3093

THIS LEASE IS MADE AS OF THE 30" DAY OF SEPTEMBER, 2009

BETWEEN:
BC TRANSPORTATION FINANCING AUTHORITY, a
corporation continued under the Transportation Act
(the “Lessor™)
_ OF THE FIRST PART
AND: ' '

WESTBANK FIRST NATION, of 301-515 Highway 97 South,
Kelowna, B.C. V1Z 3]2

(the iilressee!!)
OF THE SECOND PART

In consideration of the rents, covenants and agreements reserved and contained in this Lease, the
Parties covenant and agree as follows: '

1.1

(@)

®)

©

@

©
M

PART 1 - DEFINITIONS
In this Lease;

“Additional Rent” means all amounts payable by the Lessee to the Lessor pursuant to
Sections 4.3 and 4.4 herein.

“Agreement” means the Agreement made as of the 18% day of April 2005, between Her
Majesty the Queen in right of the Province of British Columbia as represented by the
Minister of Transportation and the Lessee.

“Alterations” means any substantial alterations, restorations, renovations; relocations,
reductions, additions, expansions, reconstructions, removals, replacements, modifications,
or improvements to the Premises.

“Authority” means any one, or any combination of, federal, provincial, municipal, local,
first nations and other governmental and quasi-govemmental authorities, departments,
commissions, and boards having jurisdiction.

“BCICAC” means British Columbia International Commercial Arbitration Centre.

“Commencement Date” means the 30 day of September.

GAJAM\Work\Westside Road Interchange\LEASE of Devon Property - August 7 09.doc
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(2) “Contaminant(s)” includes any contaminant, toxic substance, hazardous substance,
hazardous waste, hazardous recyclable, ozone-depleting substance, halocarbon, pesticide,
waste, or any similar substance, and any substance defined or referred to as such under any
Environmental Laws or other provincial legislation.

(h) “Environment” means the components of the earth and includes:
(a) air, land, and water;
(b)  all layers of the atmosphere;
(¢)  all organic and inorganic matter and living organisms; and

(d) the interacting natural systems that include components referred to in paragraphs
(a) to (c).

i) “Environmental Laws” mean any laws, statutes, regulations, orders, bylaws, permits, -
codes of practice or lawful requirements of any governmental authority relating, in whole
or in part, to the protection and enhancement of the Environment, public health, public
safety, occupational health and safety and the transportation of dangerous goods or
regulating, controlling, licensing, or prohibiting Contaminants.

)] “Improvements” means all buildings, structures, works, facilities, services, landscaping
and other improvements by whomsoever made and which are at any time and from time to
time situate in, on, under or above the Lands including all equipment, machinery,
apparatus and fixtures forming part of or attached to the Improvements and all alterations,
removals, additions to, replacements and substitutions of the Improvements.

k) “Land Exchange” has the same meaning as defined in the Agreement.

{)] “Lands” means PID 010-347-593 Lot 98, District Lot 2189, Osoyocos Division, Yale
District Plan 5381 except Plan 30793 that has a municipal address of 990 Devon Road,
Kelowna, British Columbia.

(m) “Laws” means all laws, statutes, regulations, by-laws, rules, codes, guidelines, approvals,
permits, licenses, or other authorizations, standards, declarations, nofices, ordinances,
requirements, and directions of any Authority in force from time to time.

(m) “] ease” means this Indenture of Lease and any Schedules attached hereto.

(0) “Lease Year” means each consecutive twelve-month period comprising the Term of this
Lease, with the First Lease Year being the first period of twelve months commencing on
the Commencement Date and ending on the day immediately preceding the first
anniversary of the Commencement Date.
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P “Lessee” means the Party of the second part and its agents, servants, employees,
contractors, and those for whom it is responsible at law.

@ “Lessor” means the Party of the first part and its agents, servants, employees, contractors,
and those for whom it is responsible at law.

® “Minerals” means ore of metal and every natural substance that can be mined and that:

(] occurs in fragments or particles lying on or above or adjacent to the bedrock source
from which it is derived, and commonly described as talus, or

(i)  is in the place or position in which it was originally formed or deposited, as
distinguished from loose, fragmentary or broken rock or float which by
decomposition or erosion of rock, is found in wash, loose earth, gravel or sand,

(iii)  and includes coal, petroleum and all other hydrocarbons, regardless of gravity and
howsoever and wheresoever recovered, natural gas, building and construction
stone, limestone, dolomite, marble, shale, clay, sand and gravel.

(s) “Party” means a party to this Lease and "Parties” means all of them.
®) “Person” includes any natural person, partnership, association or corporation.

(u) “Premises” means the Lands and the Improvements and every reference in this Lease to
the "Premises" includes a reference to every part of the Premises.

\)) “Rent” means the rent set forth in Part 4 hereof.
W “Replacement Lands” has the meaning ascribed to it under the Agreement.

(x) “Spill” includes discharge, dispose, spray, inject, inoculate, abandon, deposit, spill, leak,
pump, pour, leach, seep, pour, emit, empty, throw, dump, place, exhaust and migrate.

) “Taxes” means the aggregate of all taxes, local improvements or similar rates, duties,
assessments or charges, municipal realty taxes, water taxes, school taxes, separate
school taxes, goods and services taxes, value added or multi-staged taxes, business taxes
(other than business taxes charged directly by the taxing authority to the Lessee) and any
other taxes, rates, duties or assessments lawfully levied or imposed upon or in respect of
the Premises or any portion thereof by any Authority.

(z} = “Term” means that forty-nine year period of time commencing on the Commencement
Date and terminating on the Termination Date unless earlier terminated pursuant to this
Lease.

aa)  “Termination Date” means the 29® day of September, 2058.
(
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2.2

3.1

32

4.1

4.2

43

44

PART 2 - THE DEMISE

The Lessor hereby leases to the Lessee the Premises, excepting and reserving unto the
Lessor any air space rights or subsurface rights appurtenant to the Lands including all
Minerals upon or under the Lands, TO HAVE AND TO HOLD the Premises unto the
Lessee for the Term, yielding and paying Rent as hereinafter provided, and subject to the
terms, conditions, provisos, exceptions and reservations contained in this Lease and the
prior termination as herein set forth.

This Lease shall terminate prior to the end of the Term upon the completion of the Land
Exchange as set forth in Subsection 3.7 of the Agreement.

PART 3 - PERMITTED USE

The Lessee will not use the Premises, or any part thereof, or suffer or permit the Premises,
or any part thereof, to be used, for any purpose other than a purpose in accordance with all
applicable Laws.

As the Premises are subject to an agricultural land reserve designation, the Lessee may
apply to the Provincial Agricultural Land Commission, on behalf of the Lessor, for the
exclusion of the Premises from the agricultural land reserve. The Lessor agrees to
cooperate in providing such consents, approvals and cooperation as the Lessee may
reasonably require in order to obtain the said exclusion.

PART 4 -RENT

The Lessee will pay as Rent for the Term to the Lessor in lawful money of Canada the
sum of one dollar ($1.00) and other good and valuable consideration, payable in advance
on the Commencement Date,

No additional rent, charges or fees, will be payable by the Lessee under this Lease except
as specified herein.

This Lease is intended to be absolutely net to the Lessor and all expenses, costs, payments,
taxes and outgoings pertaining to the Premises of whatsoever nature during the Term will
be borne and paid for by the Lessee.

Any unpaid and overdue amounts payable pursuant to Section 4.3 herein may be paid by
the Lessor and recovered by the Lessor from the Lessee as Additional Rent in the same
manner as recovery for rent in arrears. If no specific time is provided for the payment of
Additional Rent in a notice of Additional Rent from the Lessor to the Lessee, such
Additional Rent shall be payable by the Lessee to the Lessor forthwith on demand.

Page 292

TRA-2011-00162




PART S - UTILITIES

5.1 The Lessee is responsible for providing at its expense all services and facilities required by
it for use of the Premises. The Lessor agrees to cooperate in providing all necessary
consents, approvals and cooperation as the ILessee may reasonably require in order to
obtain such services and facilities.

5.2 Without limiting the generality of the foregoing, the Lessee will pay for all water, gas,
telephone, light, power, heat, air-conditioning, sewer and garbage disposal services and
facilities for use of the Premises.

53 No interruption of any service or facility provided to the Premises, except those caused by
the Lessor will be deemed to be a disturbance of the Lessee's enjoyment of the Premises or
render the Lessor liable for injury to or in damages to the Lessee or relieve the Parties from
their obligations under this Lease.

PART 6 - COMPLIANCE WITH LAWS

6.1 The Lessee will at its expense observe and perform all of its obligations under, and all
matters and things necessary or expedient to be observed or performed by it, by virtue of
any applicable Laws.

PART 7 - NUISANCE
7.1 The Lessee will not cause, permit or suffer any nnisance in, on, or about the Premises.

7.2 Without limiting Section 7.1, the Lessee will, upon written notice from the Lessor, abate
' any nuisance arising directly or indirectly out of the use or occupation of the Premises by
the Lessee or someone else.

PART 8 - WASTE
8.1 The Lessee will not cause, permit or suffer the commission of any waste of the Premises.
PART 9 - RUBBISH

9.1 Without limiting Part 7, the Lessee will not cause, permit or suffer any refuse, rubbish or
debris to be placed or left in, on or about the Premises except as is reasonably necessary in
accordance with the uses permitted by Part 3 or as permitted in writing by the Lessor, and
will take all necessary, reasonable, precautions to protect the Premises against fire.
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10.1

10.2

10.3

PART 10 - ENVIRONMENT
CONTAMINANTS

The Lessee will not use the Premises to generate, manufacture, refine, treat, transport,
store, handle, dispose of, transfer, produce, Spill, or process any Contaminants, except
as may be reasonably required for uses permitted under Part 3 and in strict compliance
with Environmental Laws, and with the prior written consent of the Lessor, which
consent may be unreasonably and arbitrarily withheld.

REMOVAL OF CONTAMINANTS

(2) Without limiting Section 10.3, if requested by the Lessor or any Authority, the
Lessee will, at its own expense, from time to time during the Term obtain a report
from an independent consultant designated or approved by the Lessor verifying
compliance with Environmental Laws and this Lease by the Lessee or the extent of
any non-compliance therewith and promptly remove from the Premises any
Contaminants that are, or have been, located, stored, or incorporated in, on, or
under the Premises in a manner prohibited under Section 10.1 and, upon the
removal, will immediately provide the Lessor with documentation satisfactory to
the Lessor confirming the completion of the removal satisfactory to the Lessor and
any Authority. This Section shall survive the expiration or earlier termination of
this Lease.

(b)  Notwithstanding the generality of Section 10.2(a), prior to the end of the Term,
the Lessee will, at its own expense, remove from the Premises any Contaminants
that are, or have been, located, stored, or incorporated in, on, or under the
Premises.

REPORT OF SPILL

Upon the Spill of any Contaminants, or discovery of a Spill of any Contaminants, by the
Lessee in, on, above, or under the Premises, the Lessee will:

(a)  immediately deliver written notice to the Lessor and any appropriate Authority of
the occumrence of the Spill and details relating to the Spill, including, the time
and extent of the Spill, the estimated amount of Contaminants involved, the
remedial action taken prior to the delivery of the notice, the remedial action that
the Lessee intends to take in order to contain or rectify the Spill, and any Persons
observed who appeared to have caused or who were in the vicinity of the Spill;

(b)  atits own expense, immediately take all remedial action necessary to fully rectify
the effects of the Spill in compliance with all Environmental Laws;
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.{¢&)  provide the Lessor with an independently-prepared report, satisfactory to the
Lessor, of the Lessee’s activities under Subsection 10.3(b) and the state of the
Premises after such activities compared with the state of the Premises prior to the
Spill, if known; and

(d) do such further activities as the Lessor may reasonably require, based on the
report referred to in Subsection 10.3(c), to rectify the Spill.

10.4  INCREASED RISKS

The Lessee will not construct any Improvements or carry out any Alterations that
materially increase the risk of liability to the Lessor (whether direct or indirect) as a
result of the application of Environmental Laws (as determined by the Lessor acting
reasonably).

105  TITLE TO CONTAMINANTS

Notwithstanding any rule of law to the contrary, any Contaminants that are located,
stored, Spilled, or incorporated in, on, or under the Premises remain the sole and
exclusive property of the Lessee and will not become the property of the Lessor,
regardless of any degree of affixation of the Contaminants to the Premises.

10.6  AUDIT AND ENVIRONMENTAL SITE ASSESSMENT

(a) The Lessee will have an independent consultant undertake an environmental site
assessment to the reasonable satisfaction of the Lessor, immediately prior to the
Commencement Date and the Lessee will promptly provide the Lessor with a
copy of any and all environmental assessment reports produced by the
consultant.

(b)  Within 8 months before the expiration of this Lease, the Lessee will undertake to
the reasonable satisfaction of the Lessor, and at the Lessee’s own expense, an
environmental site assessment and provide to the Lessor, any and all
environmental site assessment reports conducted by an independent consultant
designated or approved by the Lessor.

(c) In preparing the reports referred to in Subsections 10.6(a) and 10.6(b), the
environmental consultant was, or will be, as the case may be, required to review
the site history and inspect the Premises to identify portions of the Premises with
indicators of contamination and to conduct appropriate testing to assess suspect
soil and, if practical, water. In identifying such portions of the Premises, the
consultant relied, or will rely, as the case may be, at least on historical
information and instances of visually apparent unusnal soil, water, or vegetation
conditions.
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10.7

11.1

121

(d)  The reports referred to in Subsections 10.6(a) and 10.6(b) will be prima facie
evidence between the Parties of the respective environmental condition of the
Premises immediately prior to the Commencement Date and at the termination
of this Lease.

(e) At the expiration or earlier termination of this Lease, the Lessee will remediate
the Premises to the environmental condition of the Premises identified in the
report referred to in Subsection 10.6(a), or the environmental condition
acceptable to the Lessor.

The provisions of this Part 10 will be reasonably interpreted and enforced and will not
apply to:

(a) Spills of Contaminants that are not contrary to Environmental Laws;

(b)  Minor or negligible Spills of Contaminants that do not constitute a significant
threat to the Environment provided the Lessee takes reasonable steps to effect a
timely clean up of such Spills after the Lessee knows or has reasonable grounds to
know of them, or

© Spills of Contaminants by the Lessor or those for whom it is responsible at law.
PART 11 - IMPROVEMENTS

Subject to the provisions of Part 12, the Lessee may, at its own expense, construct any
Improvements on the Lands. For the purposes of this Section, changes made by the
Lessee to Improvements, which are non-structural, have minimal extemal impact and
are either in the ordinary course of business or part of an ongoing maintenance program
of the Lessee or required as a result of the maintenance obligations of the Lessee under
this Lease shall not require the Lessor's consent.

PART 12 - REPAIR OF PREMISES

(a) The Lessee will at its own expense at all times during the Term, keep in good order
and condition the Premises, and repair, remew, replace and maintain all
Improvements in a proper, professional and workmanlike manner excepting
reasonable wear and tear only as is not inconsistent with the foregoing.

(b)  Without limiting the generality of Subsection 12.1(a), the maintenance, repair,
replacement and renewal of the Improvements will include any defects to the
Improvements, including all work of a structural nature.

(¢)  The Lessee will take reasonable steps, to keep all roadways and sidewalks on the
Premises free and clear of all snow, ice and other obsiructions.
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(d)  The Lessor may upon reasonable notice enter the Premises and view the state of
repair and maintenance, and direct the Lessee to repair in accordance with the
direction of the Lessor, save and except as otherwise agreed to in this Lease.

PART 13 - INSURANCE

13.1 The Lessee covenants and agrees with the Lessor to obtain, maintain and pay for, during
the Term, and during such other time as the Lessee occupies, suffers, permits or allows
any person to occupy the Premises, insurance or insurance policies as listed in Schedule
"A" against all risks as specified in Schedule "A".

13.2  All insurance will be in form and amounts specified in Schedule "A" and issued by an
insurance carrier licensed to conduct business in the province of British Columbia, If
the Lessee fails to obtain, maintain, or pay for any insurance as required herein, the
Lessor may do so after notifying the Lessee and the Lessee will, upon demand,
reimburse the Lessor for any costs incurred as a result thereof and such cost incurred by
the Lessor shall constitute, for purposes of this Lease, Rent due from the Lessee and in
arrears.

13.3  Notwithstanding any of the terms, conditions and provisions of Schedule "A", the
insurance policies obtained and maintained by the Lessee pursuant to this Section 13
will, in addition to and not in substitution for Schedule "A", contain the following terms
and conditions:

(a)  all property loss policies shall contain an endorsement that the proceeds of any
loss shall be made payable to the Lessor and the Lessee, as the respective
interests of the Lessor and the Lessee may appear. All such insurance proceeds
will be held by the loss payees aforesaid or by any one of them or by any third
party, as mutually agreed, in trust for both and such proceeds will be used and
applied in the restoration, reconstruction or replacement of the loss or damage in
respect of which such insurance moneys are payable.

134  Notwithstanding the terms, conditions and provisions of Schedule "A", the Lessee
covenants and agrees with the Lessor to obtain, maintain and pay for during the Term,
workers' compensation coverage in respect of all Lessee's employees, workers and
servants engaged in any work in or upon the Premises or in the event workers’
compensation coverage is not available under the applicable legislation, employer’s
liability insurance in lieu thereof.

13.5  The Lessee will deliver, prior to the Commencement Date, evidence of all insurance
policies described herein to the satisfaction of the Lessor. Evidence of subsequent policy
renewals will be delivered forthwith following receipt of renewal documents by the
Lessee and in any event prior to the expiry of the prior policy. Acceptance by the Lessor
of such evidence of insurance will not constitute agreement by the Lessor that the policy
or policies are in compliance with this provision of this Lease.
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13.6  The Lessee agrees that failure to deliver satisfactory evidence of insurance required
herein constitutes a default under this Lease.

13.7  In the event that the Lessee fails to maintain insurance as stipulated, or if the Lessee’s
insurance policy or policies prove to be defective in any form, the Lessee will be held
liable to the same extent as if it were the underwriter of insurance policy or policies.

PART 14 - REMOVAL OF IMPROVEMENTS, FIXTURES AND CHATTELS

14.1 At any time during the Term or within NINETY (90) days after the expiration of this
Lease, if the Lessee is not in default under this Lease it may at its expense remove all of its
moveable goods and chattels from the Premises, provided that any and all damage caused
by such removal is repaired to the reasonable satisfaction of the Lessor.

142  Provided that this Lease is not terminated pursuant to Section 2.2, the Lessee will at the
Lessee's own expense, upon written demand by the Lessor given on or before the 90th day
after the expiration of this Lease, forthwith remove from the Premises any or all of the
Improvements made by the Lessee during the Term of this Lease, movable goods and
chattels as the Lessor requires and leave the remainder of the Premises in good and
substantial repair and condition and free from all debris to the reasonable satisfaction of
the Lessor. :

14.3 If the Lessee does not remove its moveable goods and chattels from the Premises as
provided in Section 14.2, then the Lessor may remove them and dispose of them as it sees
fit at the expense of the Lessee. The Lessee will pay to the Lessor, forthwith upon
demand, all costs and expenses incurred in the removal and disposal of the moveable
goods and chattels and in making good all damage caused to the Premises by the removal.
The Lessor will not be responsible to the Lessee for any loss suffered by the Lessee as a
result of the removal or the disposal of moveable goods and chattels.

14.4 This Part 14 shall survive the expiration or earlier termination of this Lease.
PART 15 - INDEMNITY

15.1 The Lessee will indemnify and save harmless the Lessor and Her Majesty the Queen in
right of the Province of British Columbia against and from all loss, costs (including legal
costs), damages, liabilities and expenses arising out of or related to any breach of a
Lessee's covenant and all claims, demands, actions, suits and other proceedings for
personal injury, death or property damage or loss arising out of or related to any act or
omission of the Lessee or any act or omission of a sublessee under this Lease, its officials,
employees or agents, and this indemnity shall survive the expiration or earlier termination
of this Lease.
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152  Notwithstanding Section 15.1, the Lessee's covenant to indemnify and save harmless will
not apply to any claim, demand, loss, cost, damage, action, suit or other proceeding to the
extent that same is occasioned or contributed to by the negligence or wilful act or omission
of the Lessor.

153  Notwithstanding Section 15.2, the Lessee will indemnify and save harmless the Lessor and
Her Majesty the Queen in right of the Province of British Columbia against and from all
loss, costs (including legal costs), damages, liabilities and expenses arising out of or
related to all claims, demands, actions, suits and other proceedings for personal injury,
death or property damage or loss arsing out of or related to construction of any
Improvements on the Lands or any defect or want of repair therein, or any want of
maintenance thereof, and this indemnity shall survive the expiration or earlier termination
of this Lease.

PART 16 - QUIET ENJOYMENT

16.1  The Lessee by paying the Rent and observing and performing the covenants in this Lease
may peaceably and quietly possess, hold and enjoy the Premises during the Term without
any interruption or disturbance by the Lessor.

PART 17 - PAYMENTS BY THE LESSOR REGARDED AS RENT

171 If at any time before or after the expiration or earlier termination of this Lease the Lessor
suffers or incurs any damage, loss or expense by reason of any failure of the Lessee to
perform or observe any of the Lessee's covenants or makes any payment for which the
Lessee is liable under this Lease, or if the Lessor is compelled or elects to incur any
expense including legal fees in instituting, prosecuting or defending any action or
proceeding instituted by reason of any default of the Lessee under this Lease (including
any action or proceeding against the Lessee), then in every such case the amount of
damage, loss, expense or payment (including legal fees of the Lessor on a special costs or
solicitor and own client basis), together with interest as provided in Section 18.1, will be
paid by the Lessee to the Lessor forthwith on demand by the Lessor. This Section will
survive the expiration or earlier termination of this Lease.

17.2 The amount of any damage, loss, expense or payment referred to in Section 17.1 will be
added to or deemed to be Rent due under this Lease, and be recoverable in the manner
provided by law for the recovery of Rent in arrears.

PART 18 - ARREARS TO BEAR INTEREST

18.1 If the Rent, Additional Rent or any other sum owing by the Lessee to the Lessor under this
Lease is not paid within thirty (30) days from the date on which it is due then it will bear
interest at the Prime Rate in effect from time to time plus four percent (4%) per annum
from the date the Rent or the sum is due until the date of the payment by the Lessee, but
this stipulation for interest will not prejudice or affect any other remedies of the Lessor
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under this Lease or otherwise, or be construed to relieve the Lessee from any default in
making the Rent payment at the time and in the manner specified in this Lease.

PART 19 - REMEDIES CUMULATIVE

19.1  All rights and remedies of the Lessor are cumnulative and are in addition to and do not
exclude any other right or remedy provided in this Lease or otherwise allowed by law.

19.2  All rights and remedies of the Lessor may be exercised concurrently.
PART 20 - SURRENDER OF POSSESSION

20.1 Subject to Section 2.2 and Part 14, when the Term expires, the Lessee will peaceably
surrender the Premises to the Lessor maintained, repaired and renewed as provided in Part
12.

PART 21 - TAXES

21.1  The Lessee will pay as and when they fall due all Taxes and any and all levies, rates and
charges assessed or levied in respect of any business or other activity carried on, in or in
connection with the Premises by the Lessee and all taxes, rates, charges, levies of
whatever description assessed in respect of any fixtures, machinery and equipment
installed or maintained on the Premises by the Lessee and all business taxes and licence
fees assessed or levied in respect of the business of the Lessee at the Premises. If the
Lessee wishes at any time to dispute the lawfulness, applicability or amount of any
Taxes or other of the foregoing levies, the Lessee shall notify the Lessor prior to doing
so and shall comply with all lawful requirements of any such appeal and shall post and
maintain such security in respect of the Taxes or other levies appealed as the Lessor may
reasonably require from time to time.

PART 22 - NO WARRANTIES

22.1  No representations, warranties or conditions have been made to the Lessee in respect of
the Premises by the Lessor.

22.2  The Lessee is fully familiar with the Premises and every part and aspect of the Premises
and, without limiting the generality of the foregoing, the Lessee acknowledges that it has
carried out a full inspection of the Premises and takes the Premises as is in reliance of its
own inspection and not relying on any representations or warranties of the Lessor.

PART 23 - HEADINGS

23.1  All headings in this Lease have been inserted as a matter of convenience and for reference
only and in no way define, limit, enlarge, modify or explain the scope or meaning of this
Lease or any of its provisions.
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23.2  Any reference in this Lease to a Part, Section, Subsection or Paragraph will mean a Part,
Section, Subsection or Paragraph of this Lease unless otherwise expressly provided.

233  Any reference in this Lease to Lessee's covenants will be deemed to include all terms and
conditions to be performed or observed by the Lessee under this Lease.

PART 24 - AMENDMENTS

24.1 Subject to the provisions of the Agreement, this Lease constitutes the entire agreement
between the Parties, and no modification of this Lease will be inferred from anything done
or omitted to be done by either of the Parties except pursuant to an agreement in writing
duly executed by the Parties.

242  This Lease, together with the Agreement, constitutes the entire agreement between the
Parties with respect to the subject matter of this Lease and no waiver of any provision of
this Lease will be inferred from anything done or omitted by either of the Parties except by
an express waiver in writing duly executed by the respective Party.

243  No condoning, excusing or overlooking by the Lessor of any default by the Lessee at any
time or times in performing or observing any of the Lessee's covenants will operate as a
waiver of or otherwise affect the rights of the Lessor in respect of any continuing or
subsequent default and no waiver of these rights will be inferred from anything done or
omitted by the Lessor except by an express waiver in writing.

PART 25 - GOVERNING LAW

25.1  This Lease will be governed by and construed in accordance with the applicable laws of
the Province of British Columbia.

PART 26 - DISPUTE RESOLUTION

26.1  The Parties agree that any dispute, controversy or claim arising out of or relating to this
Lease or the interpretation of any of its provisions will be resolved in the following
manner and in the following order:

(a)  First, by good faith discussions between the representatives of the Parties on a
timely basis;

(b)  Failing good faith discussions between representatives of the Parties, then through
discussion as between the Senior Vice President, BC Transportation Financing
Authority and the Director of Operations, Westbank First Nation;

()  Failing discussions between the Senior Vice President, BC Transportation
Financing Authority and the Director of Operations, Westbank First Nation, then
through mediation by a mediator jointly chosen by the Parties, with such costs of
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mediation to be paid by the Lessee and the Lessor in equal parts, during the course

of the mediation; and

(d)  Failing mediation, then through binding arbitration in accordance with the
Arbitration Rules of the BCICAC in effect on the date of such dispute. The Parties

further agree that in such case:

o the appointing authority will be the BCICAC;

(i) the case will be administered by the BCICAC in accordance with its

“Procedures for Cases under the BCICAC Arbitration Rules™;
(iii)  the place of arbitration will be Vancouver, British Columbia;
(iv)  the number of arbitrators will be one (1);

(v)  the language used in the proceedings will be English; and

(vi) the arbitrator’s fees will be paid by the Lessee and the Lessor in equal parts,
during the course of the arbifration. The arbitrator’s fees will, unless
otherwise determined by the arbitrator, be borne equally by the Parties.

PART 27 - NOTICES

All notices under this Lease must be given in writing and delivered in accordance with this

Part.

All notices will be delivered to the other Party and no notice will be effective until such

delivery has been made.
The addresses for delivery are:
To the Lessee:

Westbank First Nation
301-515 Highway 97 South
Kelowna, British Columbia
VI1Z 312

To the Lessor at:

BC Transportation Financing Authority
Suite SA — 940 Blanshard Street
Victoria, British Columbia

V8W 9T5

Attn: Property Administrator
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27.3 Notice will be deemed to have been delivered:
(a) if delivered by hand, upon receipt; or
(b) if sent by registered mail, four (4) days after the mailing thereof, provided that if

there is a postal strike or other disruption such notice will be delivered by hand or
electronic transmission.

274 The Parties may change their respective addresses for delivery by delivering notice of
change as provided in this Part.

PART 28 - TIME OF THE ESSENCE
281 Time is of the essence in this Lease and each of its terms and conditions.
PART 29 - SEVERABILITY

29.1 If any part of this Lease is declared or held invalid for any reason, the invalidity of that part
will not affect the validity of the remainder which will continue in full force and effect and
be construed as if this Lease had been executed without the invalid portion. The intention
of the Parties is that this Lease would have been executed without reference to any portion
which may, for any reason, be declared or held invalid. '

PART 30 - PLURALITY AND GENDER

301 This Lease will be for the benefit of and be binding wpon the contractors, administrators,
successors, assigns and other legal representatives, as the case may be, of each of the
Parties. '

30.2 Reference to a Party will be read as if all required changes in the singular and plural and
all grammatical changes rendered necessary by gender had been made.

303  If a Party is comprised of more than one Person then all covenants and agreements of that
Party will be deemed joint and several.

PART 31 - REGISTRATION

31,1  Upon full execution, the Lessor will arrange for this Lease to be registered in the Land
Title Office.
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PART 32 - ASSIGNMENT

321 The Lessee will not, without the prior written consent of the Lessor, which consent will
not be unreasonably withheld or delayed:

(a)  directly or indirectly assign or sublet this Lease or any interest therein or
otherwise part with possession of all or any part of the Premises; or

(b)  grant any licence or concession within or relating to the Premises.
PART 33 - COUNTERPARTS
33.1  This Lease may be signed in counterparts.
PART 34 - FURTHER ACTS

34,1  Each of the Parties will perform such further acts and execute such further agreements
as may be required from time to time to give proper effect to the intent of this Lease.

IN WITNESS WHEREOF the Parties have caused this Lease to be signed by their duly
authorized representatives.

SIGNED, SEALED AND DELIVERED

STAN H. ASHCROFT
BARRISTER & SOLICITOR

Syile 205 - 1544 Marine Drive
P C. VIV 1H8
el T hid-913-1611
Fax: 504-913-1622

WESTBANK FIRST NATI
by its Director of Lands

/é}ﬁ/ﬁzwmém
QN

ADDRESS

T R N . A T T T .

OCCUPATION
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SIGNED, SEALED AND DELIVERED
in the presence oft

JULIE MATTES
PRI R A ey, Sanerwl
Hirtorls BC VBW 2E1

ADDRESS

OCCUPATION

R S N I g T S N N N T S
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AUTHORITY
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SCHEDULE "A"

- INSURANCE:

Section I Comprehensive General Liability Insurance in an amount not less than $5,000,000
per occurrence, to cover all operations of the Lessee at or about the Premises.
Such insurance shall include the following endorsements:

(a}  Contractual Liability (including this Lease);

(b)  Non-owned Automobiles;

()  Products and Completed Operations;

(d)  Broad Form Property Damage;

(¢)  Cross Liability;

§3] Employees as Additional Insureds;

(g0  Contingent Employer's Liability; .
(h) Personal Injury; and

(3] Lessee's Legal Liability (if applicable).

Section I1 Property Insurance on an "all risk" basis in an amount not less than the fuil
replacement cost of such property, which shall include, but not be limited to the
following: Improvements, buildings, fixtures and appurtenances, installations,
situated on the Premises; and

General (Applicable to Sections I and IT)

{a) The insurance specified in Sections ] and II hereunder shall name the
BCTFA as an Additional Insured;

(b)  Evidence of the insurance specified hereunder (and subsequent renewals
thereof) shall be delivered to the BCTFA prior to the Commencement Date
and subsequent insurance policy renewals shall be delivered forthmth
following receipt of renewal documents by the Lessee;

{(¢)  Deductibles, if any, which are applicable to the insurance specified
hereunder, shall be borne by the Lessee;

(§3] All insurance policies shall be issued by insurers licensed to do business in
the Province of British Columbia;

(g8  Every policy of insurance shall contain a provision that the insurers shall
provide the BCTFA with THIRTY (30) days written notice of cancellation
of or material change to the policy;
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Additional insurance and/or increased coverage minimums, if deemed
necessary by the BCTFA, shall be provided by the Lessee, at the sole cost
of the Lessee. If requested by the Lessee, the BCTFA shall provide an
explanation as to the reasons for such additional insurance; and

The limits of insurance specified in this Schedule "A" in no way define or
limit the obligation of the Lessee to indemnify the BCTFA in the event of a

loss.
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THIS DETOUR ROADS, INTERNAL IR #10 ROADS AND PRELIMINARY SITE
PREPARATION FOR HIGHWAY 97 AND WESTSIDE ROAD INTERSECTION

AGREEMENT dated for reference September , 2009

BETWEEN:

WESTBANK FIRST NATION, of 301 - 515 Highway 97 South,
Kelowna, British Columbia, as represented by its duly elected

Council
(G‘WFN!’)
AND: ‘
HER MAJESTY THE OQUEEN IN RIGHT OF THE
PROVINCE OF BRITISH COLUMBIA, as represented by the
Minister of Transportation and Infrastructure
(“BC MoT™)
(together, the “Parties™)
WHEREAS:

A. ~ WFN has the responsibility for the design and development of the internal road network
on LR. #10; and

B. WFN and BC MoT have agreed to work together to enable the development and delivery
to the Project in which WFN and BC MoT wish to provide upgrades to certain internal
roads on LR. #10 that will be used during the course of construction of the Westside Road
Project as Highway 97 construction detour roads that will be legacy upgrades for WFN,
always in accordance with the WFN Interim Heritage Policy attached as Schedule “A”

hereto.

C. WEFN wishes to include other internal road improvements that are to its sole benefit and
cost, which will be economized by inclusion with the Detour Roads improvements.

NOW THEREFORE in consideration of the premises and the mutual covenants and agreements
contained herein and the sum of $1.00 now paid by each Party to the other, the receipt and
sufficiency of which is hereby acknowledged by the Province, the Parties agree as follows:

1.00 DEFINITIONS

1.01  In this Agreement,

(a) “Actual Completion Date” means “Actual Completion Date” as defined in the
Construction Contract.

August 31/09
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(b)  “Builder” means the coniractor engaged to perform the Construction of the
Project pursuant to the Construction Contract. "

(©) “Change Request” means a request by either Party to amend the Construction
Contract, the Design, the Project Budget or the Scope of Work in accordance with

Section 8.36.

(d) “Communications Plan” means the planfor communications agreed upon by the
Parties and as set out in Schedule “F” of this Agreement.“Compliance Reviews”
means the review, evaluation and certification by the Parties’ engineer, including
reports, plans, specifications and any other documents related to one or more
components of the Project or the Work for compliance with the Construction
Contract.

(e) “Construction Contract” means the agreement for the Construction of the
Project executed by WFN and the Builder, being in a form prepared by the Master
Municipal Construction Documents Association and any day labour contract, as
the case may be and as the context requires.

(H “Costs” mean the actual Detour Roads and Preliminary Westside Road Project
Improvements expenses incurred by WFN for which BC MoT will provide a
financial reimbursement as shown in the cost allocation schedule attached hereto
as Schedule “C” but that will not include a mark up for WFN’s overhead and
profit nor WFN'’s costs of administering the Project, nor include the Reimbursable
Costs as defined in the Interim Westside Road Agreement.

(@) “Decisions” means any decision required to be made by WFN or BC MoT in
respect of the Project, including any decision to resolve any Dispute.

(h)  “Design” means the design prepared by a design team made up of design
professionals from each of the Parties and mutually agreed in writing by the
Parties.

() “Lands” mean those LR. #10 premises that will used as the construction of
Detour Roads and Preliminary Site Preparation for Highway 97 Westside Road
Project Improvements and WFN Tmprovements for the Project and lands the use
of which will be obtained by WFN and approved by BC MoT for the construction
laydown and stockpiling for duration of the Works.

() “Detour Roads” means those LR. #10 roads identified as Road A, Sneena Road,
Spland Road South and Nancee Way in Schedule “B”.

(k) “Detour Roads and Preliminary Site Preparation for Highway 97 Westside
Road Project Improvements” means those improvements and preliminary works
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for the Highway 97 and Westside Road Project that are Costs for BC MoT as
shown in the cost allocation schedule attached hereto as Schedule “C.”

(D “Dispute” means any disagreement or difference of opinion between BC MoT
and WFN regarding the interpretation of, or compliance or non-compliance with
the terms of this Agreement.

(m} “Execution Date” means the date of execution of this Agreement.

(n)  “Funds” mean the monies advanced by BC MoT to WFN for Costs under the
terms of this Agreement that will not exceed the sum of $16,517  and
itemized as follows:

(1 C0n§tmcti0r 516, 517 and
2) contingency

or such amounts as may be amended in writing by the Liaison Committee upon
the review of the submitted tenders for the Project, or from time to time as the
Parties may otherwise agree in writing. .

(o)  “LR.# 10" means WFN’s Tsinstikeptum Indian Reserve No. 10.

(p) “Laws™ means all applicable federal, provincial, regional, municipal, first nations
or local laws, statutes, ordinances, rules, regulations, by-laws and enforceable
orders, decisions or directives including any permits or authorizations required
under any of the foregoing.

(@)  “Liaison Committee” means the liaison committee established under Sections
8.18 - 8.22.

(r) “Notice of Completion™ ineans the written notice issued by WFN to BC MoT
advising BC MoT of the completion of the Works under this Agreement.

(s) “Parties’ Engineers” means the engineer appointed by WFN and the engineer
appointed by BC MoT for the Project.

(t) “Project Budget” means the award amount of the Construction Contract pius the
contingency at set forth in Section 1,01(0)(1) and (2) and any other amounts as

may be expressly agreed in writing by the Parties from time to time.

(w) “Project Scope” $16, S17

S16, S17
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1.02

§16, S17

(v)  “Project Schedule” means the schedule for detailing the dates on which various
components of the Works will be effected and completed by WFEN that wili all be
confirmed in writing between the Parties hereto. Once confirmed in writing by
both Parties, the Project Schedule may be amended only in wrting by mutual
agreement.

(w)  “Protocol Agreements” means the protocol agreements between BC MoT and
utility companies as defined in the Construction Contract.

(x) “Reimbursable Costs” means those costs defined as such in the Interim Westside
Road Agreement, payable by BC MoT to WEN.

(v “Reimbursable Delay” means “Reimbursable Delay as defined in GC 13.2 in the
Construction Contract, as amended by the Supplementary General conditions for
this Project.

()  “Scope of Work” means “Scope of Work™ as defined in the Construction
Contract.

(aa) *“Westside Road Project” and “Project” mean the improvements to the
interchange at Highway 97 South and Westside Road for which the Parties will be
working together to develop and deliver.

(bb) WFN Improvements” means those improvements identified as WFN costs and
WFN shared costs with BC MoT in Schedule “C”.

{cc) “WFN Optional Works” means those improvements at the discretion of WFN to
add as provisional items to the procurement and resulting contracts that shall be at
WTEN's sole cost and expense. '

(dd) “Work Standards” mean the specifications for the Works that will conform with
and be defined by the specifications attached to the tender for the Works as
approved by the Parties.

(ee) “Works” mean the works and activities proposed to be carried out on the Lands
as detailed in the Project Scope to this Agreement and WFN Optional Works.

Unless the context otherwise requires, any reference 1o “this Agreement” means this
instrument and ali of the Schedules attached to it, and any rteference to any article,
section, sub-section or paragraph by number is a reference to the appropriate article,

section, sub-section or paragraph in this Agreement.
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BC MoT represents and warrants to WFEN that the representations and warranties of BC
MoT made in or pursuant to, this Section will be frue and correct in all material respects

(a)  this Agreement has been duly authorized, executed and delivered by BC MoT and
constitutes valid and legally binding obligations of BC MoT enforceable against BC

(b)  nothing in this Agreement constitutes an indemnity or guarantee of performance of
an obligation as such terms are used in .72 of the Financial Administration Act,
and that this Agreement and all of its provisions are in compliance with all

BC MoT recognizes and agrees that WFN would not have entered into this Agreement,
without the representations and warranties as set out in Section 2.01, and that WFN is
WFN represents and warrants to BC MoT that the representations and warranties of WFN
made in, or pursuant to, this Section will be true and correct in all material respects at the

(a) WEFN is an aboriginal government established under the Westbank First Nation Self-

(b)  WFN has all necessary power and capacity to enter into this Agreement and to carry
out the transactions contemplated herein and the execution of this Agreement has
been duly and validly authorized by all necessary proceedings required under the

() the making and performance of this Agreement by WFN has been duly authorized

2,00 REPRESENTATIONS AND WARRANTIES
BC MeT
2.1
at the Execution Date:
MoT in accordance with the terms of this Agreement; and
provisions of the Financial Administration Act.
2.02
expressiy relying on such representations and warranties.
WFEN
2.03
Execution Date:
Government Act, S.C. 2004, ¢.17;
Westbank First Nation Self-Government Act, 5.C. 2004, ¢.17; and
and approved by the duly elected Council of WFN.,
2.04

WFN recognizes and agrees that BC MoT would not have entered into this Agreement,
without the representations and warranties as set out in Section 2.03, and that BC MoT is
expressly relying on such representations and warranties.
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3.00___THE PROJECT

Scope of Work

3.01 The Project Scope is set out in Schedule “D” to this Agreement.

3.62 'WFN may, in its sole discretion include those work items as WFN Optional Works as
provision sum items within the Construction Contract for which WFN will bear the sole

cost and expense.

3.62 The Parties agree that the Construction Contract represents the agreement of the Parties
respecting the functional objectives of the Project and the Project Scope.

3.03 As between BC MoT and WFN only, the Parties agree that WFN is responsible for
sufficiency and accuracy of those improvements that are identified in Schedule “C” as

being a cost to WEN,

3.04 Each Party agrees to co-operate with the other to ensure the ability to seek compensation for
errors or omissions in the design requirements and Construction requirements caused by

third parties.

3.05 WFN shall provide to BC MoT the Projeét’s quality management plan and traffic
management plan that will all be preapproved in writing by BC MoT. BC MoT will not
unreasonably withhold its approval.

Amendments to Scope of Work

3.06 The Parties agree that it is their mutual desire to complete the Project in a way that provides
the best value within the Project Budget. The Parties may jointly agree to amend the Scope
of Work from time to time, in accordance with Section 3,07,

3.07 Either Party may request an amendment to the Design, the Construction Contract, the
Project Budget or the Scope of Work by making a Change Request to the Liaison
Committee, with sufficient detail so as to permit the Liaison Committee to consider the
proposed amendment.

3.08 Within 5 days, or such longer time as the Parties may agree, after receipt of a Change
Request, the Liaison Committee shall meet to determine whether to accept or reject the
proposed amendment to the Design, the Construction Contract, the Project Budget or the

Scope of the Work.

3.9  Whether the Liaison Committee rejects a proposed amendment to the Implementation Plan,
the Design, the Construction Contract, the Project Budget or the Scope of Work, the
Decision of the Liaison Committee shall be recorded and in the circumstance of a change
affecting construction, WFN shall issue a work order pursuant to Construction Contract.
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3.10

11

Where the Liaison Committee approves a proposed amendment to the Construction
Contract for the Detour Roads and Preliminary Site Préparation for Highway 97 Westside
Road Project Improvements, WFN shall issue a work order setting out the proposed
amendment in accordance with the Construction Confract and any extension of time and
additional compensation that becomes payable to the Builder as a result thereof shall be
deemed to be a relief event,

Unless otherwise agreed to by the Liaison Coﬁlmittee,_additions to the Scope of Work that
solely benefit one Party will be paid for by the Party so benefiting.

. TERM

4.00

4.01

5.00

This Agreement shall be effective as of the date first above written and shall terminate on
the scheduled date of final completion of the Project unless otherwise amended by the

Parties in wnting.

PROJECT CONTRIBUTION PAYMENTS BY BC MoT

5.01

5.02

5.03

Upon commencement of Construction of the Works, BC MoT will advance a payment of
s16,817 to WEFN, This advance payment shall be set-off by BC MoT from the

subsequent WFN invoices referred to in Section 5.02.

Subject to Section 5.01 and 18.02 (“Insurance ™), BC MoT will make payment to WFN
within fourteen (14) days after receipt of invoice prepared by WEN for the Costs of the
Detour Roads and Preliminary Site Preparation for Highway 97 Westside Road Project
[mprovements and Reimbursable Costs which will describe:

(a) progress of Works in accordance with the Project Schedule;

(b)  details on the utilization of Funds;

(©) details setting out Reimbursable Costs;

(d)  environment and archaeological impacts; and

{e) other details reasonably required by BC MoT.
The Funds being forwarded by BC MoT to WFN shall be used exclusively in the carrying
out of the Detour Roads and Preliminary Site Preparation for Highway 97 Westside Road
Project Improvements. Access to and the use of the contingency in Paragraph 1.01(0)(2)

shall require the Construction Project Manager to first obtain the pre-approval of the
Liaison Committee for any amount exceeding $25,000.
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5.04

5.05

5.06

5.07

5.08

5.09

5.10

51

If Costs to complete the Detour Roads and Preliminary Site Preparation for Highway 97
Westside Road Project Improvements are forecasted to exceed the remaining Funds, the
Liaison Committee will ask BC MoT to seek an increase in the Funds, If such increase is
not, in whole or in part, obtained, the Liaison Committee will determine whether to
reduce scope or to take any other action it deems appropriate. '

The actual costs to bring the WFN Iimprovements to final completion in accordance with
the description of Works shall be borne by WEN.

Each representation in the invoices made by WEN pursuant to section 5.02 shall be true
and correct as of the date of application for payment.

BC MoT will review the invoices in relation to Costs of the Detour Roads and
Preliminary Site Preparation for Highway 97 Westside Road Project Improvements
mcurred to ascertain their eligibility for payment by BC MoT pursuant to the terms of this
Agreement and compliance with the stated Works.

BC MoT will provide WEFN written notice of any disputed costs pursuant to a WFN
application for payment and BC MoT will advise of those invoiced items that are not in
dispute. BC MoT will provide a payment of the undisputed sum to WFN within fourteen
(14) days of the date of the aforementioned notice. The Parties will thereafter proceed
with the process in Section 14 to resolve the dispute.

In the event that WFN is required to cease work on the Works due to an imminent or
actual cost overrun during the course of construction, the Parties hereto may mutually
elect to reduce the scope of work or find additional sources of funds.

Notwithstanding the contribution of the Funds or portions thereof made by BC MoT to
WEFN pursuant to this Agreement, WFN is responsible for performance of its obligations
in this Agreement and it acknowledges that payment by BC MoT does not constitute
acceptance on the part of BC MoT of the Works or WFN’s performance of its obligations
under this Agreement.

Notwithstanding any other provision of this Agreement the payment of money by BC
MOT to WFEN pursuant to this Agreement is subject to:

(a)  there being sufficient monies available in an appropriation, as defined in the
Financial Administration Act, S.B.C. 1981, ¢. 15 {the Financial Administration
Act, inclusive of every amendment made thereto and in force being herein
collectively called the “Act™), to enable BC MoT, in any fiscal year or part thereof
when any payment of money by BC MoT to WFN falls due pursuant to this
Agreement, to make that payment; and

(b)  Treasury Board, as defined in the Act, not having controlied or limited, pursnant
to the Act, expenditure under any appropriation referred to in Section 5.11(a)

herein.
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6.00__PROJECT PROCUREMENT PROCESS AND PROJECT BUDGET PROCESS

6.01 WFN, with the assistance of BC MoT, will manage the procurement process in accordance
with the process prescribed in the tender package WFN prepares.

6.02  If the cost for the Design and the Construction of the Project, as detailed in the tenders
received by WFN, exceed the Project Budget, the Parties may: terminate the tender
process and either retender the Project with a reduced Scope of Work or delay the project
for such time the Parties may mutually agree or consider such other options to dehver the
Project, including seeking an increase in the Funds.

Procurement Litigation

6.03 The Parties agree that, subject to Section 6.04 |, any loss, cost, or expense arising from third-
party claims occasioned by the procurement process shall be deemed to be reimbursable
Costs as divided equally by the Parties, except to the extent that such claims are caused by
the negligence or unlawful act of one Parly or its employees, in such event said
reimbursement Costs shall be borne solely by that Party.

6.04 In the event of any third party claims referred to in Section 6.03, WFN may assume control
of the negotiation, settlement or defence of such a claim. BC MoT shall cooperate in good
faith in respect of any such third-party claim and may participate in such negotiation,
settlement or defence. BC MoT may, at its own cost, retain counsel to act on its behalf if
there is a conflict between the interests or defences of WFN and BC MoT. This clause will
survive after the termination of this Agreement.

7.00_ RELIEF EVENTS

7.01 In this Agreement, a Relief Event means any of the following events or circumstances
directly relating to the Detour Roads and Preliminary Site Preparation for Highway 97
Westside Road Project Improvements:

(a) any breach of any provision of this Agreement by BC MoT,

(b) if applicable, any breach of any of the Protocol Agreements by BC MoT or any of
the utility owners;

(c) the occurrence of a Reimbursable Delay;

{d) the issuance of a work order;

(e) any factual inaccuracies in the geotechnical data in the reference documents
reviewed and agree to by the Parties to be included as part of the procurement
process;
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10

H the occurrence of an event of default;

(g)  the occurrence of an emergency, the work as a result WFN classifies as emergency
work pursuant to the Construction Contract;

(h)  any delay in review or processing of an application for permits, licences approvals
or certificates which are not the responsibility of WFN;

(i) any other event or circumstance which would entitle the Builder to claim
additional compensation, an extension of time or damages from WFN pursuant to
the Construction Contract,

but excluding any event, to the extent caused by the negligence or uniawful act of WFN.

7.02  Upon the occurrence of a Relief Event:

(a) WFN shall be entitled to include the financial consequences of the Relief Event in
the applicable invoices pursuant to Section 5.02 of this Agreement, which
consequences are any increase in the Contract Price and any direct losses, costs,
damages and expenses claimed by the Builder or any other person; and

(b) the time schedule, substantial completion date, final completion date and
milestones in the Construction Contract shall be adjusted commensurately to the
period during which the progress of the Work was impacted by the Relief Event,
provided that the Builder materially complies with the “Extension of Time”
provisions of the Construction Contract.

8.00 PROJECT DELIVERY AND GOVERNANCE ARRANGEMENTS

WEN as Deliveror of the Project

8.01 Except to the extent that WFN’s ability to manage and deliver the Project is constrained by
a Decision, review, approval or direction, or a lack thereof as the case may be, from the
Liaison Committee or BC MoT, WIN will, and is solely responsible to, manage and deliver
the Project in accordance with this Agreement, the Construction Contract and the

Implementation Plan.

8.02 The Parties agree to cooperate fully in all aspects of the management and delivery of the
Project.

8.03 The relationship between the Parties respecting the Project is attached as Schedule “G”

8.04 Except to the extent that WIFN’s ability to implement, manage or enforce the Construction
Contract or any other contracts, including any terms or conditions related to damages or
injury caused by the acts and omissions of the designer, the Builder or other contractors
retained by WFN and their employees, agents and representatives, is constrained by the
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It

need to obtain a Decision, review, approval or direction from the Liaison Committee or BC
MoT, WEN 1s solely responsible for implementing, managing and enforcing the supervision
of the Construction Contract and such other contracts. No agreement or contract entered
into by WFN will impose any obligation or liability whatsoever directly between BC MoT
and any contractor or the Builder or any of their employees, agents or representatives,
except as expressly set out in the Construction Contract or otherwise expressly agreed to in
writing by BC MoT.

8.05 Nothing in this Agreement will create or constitute any contractual relationship,
partnership, joint venture, joint enterprise, principal-agency or employer-employee

relationship between BC MoT and the Builder or any other contractor of WEN.

Construction Contract

8.06 WFN, in conjunction with BC MoT, will within the process prescribed by the tender
referred to in Section 6.01, award to the selected bidder the Construction Contract.

8.07 Prior to the inclusion of the form of the Construction Contract by WFEN into the tender
package, the Liaison Committee will review and mutually approve of the proposed form of
Construction Contract.

8.08 The Parties agree that upon execution of the Construction Contract it shall be attached
hereto as Schedule “E” and shall thereafter form part of this Agreement,

8.09 If and whenever WFN breaches or fails to observe or perform any of its material covenants
or agreements contained in the Construction Contract on the part of WFN to be observed or
performed, whether of a positive or negative nature, then and in every such case, WFN shall
be in default under this Agreement.

Responsibilities of WEN

8.10 WFN will be responsible for the performance of all of its obligations pursuant to this
Agreement and the Major Works Contract.

8.11 'WFN shall provide the Liaison Committee with timely access to all Project records.

8.12 'WFN shall develop, in consultation with the Liaison Committee, a financial audit process
that will involve random detailed audits of a representative sample of the financial and
Project management records of the Builder.

8.13 'WEFN shall take all reasonable steps to cause the Builder to perform and fulfill all of its
respective obligations pursuant to the Construction Contract including but not limited to the

‘obligation:

(a) by the Builder to implement the quality management plan and a safety audit plan
for the Project;
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8.14

8.15

(b)

(c)

(d)

(e)

12

to obtain all required consents, permits, licences, certificates, approvals and
environmental permits of any government authority having jurisdiction that are
necessary for the completion of the Project,

by the Builder not to commence construction of any portion of the Project until all
required consents, permits, licences, certificates, approvals and environmental
permits of any government authority having jurisdiction that are necessary for the
completion of the Project have been obtained,

to maintain and comply with, throughout the Project, all insurance required by the
Construction Contract and in the case of the Builder to maintain and comply with
the bonds in forms and amounts required by the Construction Contract; and

by the Builder to provide the Liaison Committee with written notice at least 30
days prior to the substantial completion date.

WFN will submit on a monthly basis, to the Liaison Committee a monthly progress report
together with each WEFN invoice referred to in Section 5.02. Each monthly progress report
shall include:

(a)
(b)

(c)
(d)
(e)

4y
(8)

a statement of the progress of the of the Project to date;

a statement setting out the reimbursabie Costs incurred to end of the immediately
preceding month together with the updated Project Budget and a forecast of the
estimated cost to complete the Works;

a summary log of all material communications to date;
a summary of all regulatory and other approvals received to date;

a summary log of quality management issues encountered to date, including but
not limited to audits and Compliance Reviews conducted,;

a suminary iog of risk management issues encountered to date; and

such other information as may be reasonably requested by the Liaison Cominittee.

WFN Obligation to Preserve Bonds

WIEN shall take all reasonable steps so as to avoid prejudicing the surety of the performance
bond and labour and material payment bond issued in respect of the Project and the
Construction Contract in any way which may result in obviating such performance bond or
labour and material payment bond. WFN shall thereby, without limitation:

(a)

p.erform all of its material obligations set out in the Construction Contract;
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()  notify the surety and the Liaison Committee of any material Builder default under
the Construction Contract, promptly upon becoming aware of such default; and

(c) promptly notify and obtain the consent of the surety of any proposed material
change to the Construction Contract that may prejudice the surety, including
without limitation; making payments contrary to the terms of the Construction
Contract.

BC MoT Obligation to Preserve Bonds

8.16 BC MoT shall take all reasonable steps so as to avoid prejudicing the surety of the
performance bond and labour and material payment bond issued in respect of the Project
and the Construction Contract in any way which may result in obviating such performance
bond or labour and material payment bond. BC MoT shall thereby, without limitation:

(a)  perform all of its material obligations set out in this Agreement;

(b)  notify the surety and the Liaison Committee of any material Builder default under
the Construction Contract, promptly upon becoming aware of such default; and

(¢)  promptly notify and obtain the consent of the surety of any proposed material
change to the Construction Contract that may prejudice the surety, including
without limitation:

(i) making payments contrary to the terms of the Construction Contract, and

(iiy varying the final completion date without the pre-approval of the surety.

Liguidated Damages

8.17 To the extent that WFN receives payment of any liquidated damages from the Builder
pursuant to the Construction Contract that are atiributable to the Detour Roads and
Preliminary Site Preparation for Highway 97 Westside Road Project Improvements, such
liquidated damages shall be deemed to be a credit against the Costs.

Liaison Comumnitiee

8.18 This 'Agreement establishes the Liaison Committee which will serve as the Decision-
making body for the Parties in respect of all matters requiring Decisions, reviews, approvals
or direction of the Parties in respect of the subject matter of this Agreement.

8.19 The Liaison Committee will act in accordance with the Liaison Committee’s Terms of
Reference attached as Schedule “H”

8.20 To the extent that they may materially and substantially impact the Scope of Work, the time
schedule or the Costs, the following matters may only be implemented following approval
of the Liaison Committee:
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8.21

8.22

8.23

8.24

(a)
(b)
(c)

(d)
(e)
6y
(g)
(h)
(i)

()
(k)
U
(m)

14

amendments to the implementation plan;

amendments to the design;

finalizing the form of the Construction Contract prior to tendering and
amendments to the Construction Contract;

changes in the Works or the Scope of Work;

variances to design and construction requirements;

recominendations by the Parties” Engineers for technical compliance;
amendments to the traffic management plan;

the quality management plan;

subject to the limit of $25,000.00, and except in the case of an emergency (es
defined in the Construction Contract), expenditure of the contingency;

amendments to the Communications Plan;
termination of the Construction Contract; and
design review; and

any other matters to which the Liaison Committee agrees to provide a Decision or
direction.

Liaison Committee Unanimity

The Liaison Committee must be unanimous when making any Decision or providing any
direction,

Any Decision that the Liaison Committee cannot resolve through amicable negotiation or
any failure to achieve unanimity will be resolved in accordance with Section 14 — Decision

Making Process.

Construction Project Manager

The Construction Project Manager has been appointed by WFN and BC MoT has approved
the appointment. The Construction Project Manager will be paid out of the Funds.

WEN shall cause the Construction Project Manager to act in accordance with the terms of
reference set out in Schedule “T”
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8.25 Any change to the Construction Project Manager will be made by WFN only upon written
agreement of the Liaison Committee. The Liaison Committee shall not unreasonably
withhold or delay its agreement to a change of the Construction Project Manager proposed
by WEN.

WFN Engineer and BC MoT Engineer and Engineer of Record

8.26 WFN and BC MoT will each procure the services of a professional engineer currently
licensed to practice within the Province of British Columbia.

8.27 WFN shall cause the WFN engineer and BC MoT shall cause the BC MoT engineer to
assist the Construction Project Manager with the following:

{a)  development and implementation of a quality audit plan for the Project, including
design reviews for technical compliance at all stages of construction of the Project;

(b) advice and assistance, as and when required; and

() other services as are determined to be appropriate by the Construction Project
Manager, in consultation with WFN and BC MoT.

8.28 WEFN shall cause the WFN engineer and BC MoT shall cause the BC MoT engineer to
provide their respective advice and assistance to the Construction Project Manager and as
requested by the Liaison Committec.

8.29 WFN shall procure the services of the Engineer of Record for the Design.

Construction Schedule

8.30  WFN will provide to BC MoT the construction schedule, as soon as reasonably possible
following the exccution of the Construction Contract, to the satisfaction of, and for the
approval by, the Liaison Commuittee.

Changes to Design and Construction Requirements

8.31 'WEFN shall cause the Construction Project Manager to submit any request for a variance to
the design and construction requirements to the Liaison Committee for consideration and
recommendation to BC MoT. Any request for a variance to the design and construction
requirements shall be accompanied by a detailed description of the proposed variance, the
reasons for the proposed variance and an estimate of the cost and schedule impact of the

proposed variance.

8.32 Upon receipt of a request for a variance to the design and construction requirements, the
Liaison Committee shall consider the request and within 5 days after receipt of the request,
shall either reject the proposed variance or recommend the proposed variance to BC MoT
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and BC MoT shall consider the request and, within 30 days after receipt of the request, may
approve the proposed variance at its sole discretion and on such conditions as it deems
appropnate and if so approved WFN shall direct the Construction Project Manager to issue
a work order or change order in accordance with the terms of the Construction Contract.

Laws

8.33 BC MoT and WFN shall comply with ali applicable Laws.

Permits and Approvals

¥

8.34 Both Parties will make reasonable efforts to ensure that the review and processing of
applications for permits, licences, approvals, and certificates, which must be obtained from
each of them, are reviewed and processed in a timely manner.

Project Change Management

8.35 WFN shall cause the Construction Project Manager to submit any proposed amendments (a
“Change Request™) to the Design, the implementation plan, the Construction Contract, the
Project Budget or changes in the Scope of Work to the Liaison Committee for

consideration.

836 Where a proposed amendment to the design, the implementation plan, the Construction
Contract, the Project Budget or changes in the Scope of Work is submitted to the Liaison
Committee, the Construction Project Manager shall cause the person initiating the proposal
to include with the proposal a description of the proposed change, the reasons for the
proposed change, the steps that any person will have to take to mitigate any impacts of the
proposed change, the options available to mitigate such impacts and the estimated cost of
the proposed change.

8.37 Within 5 days after receipt of a proposed amendment, or change in accordance with Section
8.35, the Liaison Committee shall either approve or reject the proposal. Where the Liaison
Committee approves a proposal submitted pursuant to Section 8.36, it shall confirm its
approval along with any conditions imposed by the Liaison Committee in writing and
where such change shall impact construction, WFN shall direct the Construction Project
Manager to issue a work order or change order in accordance with the terms of the

Construction Contract.

8.38  If within 5 days after receipt of a proposed amendment or change, in accordance with
Section 8.36 and 8.37, the Liaison Committee does not provide a written approval with
respect to the proposed amendment, change or variance, it shall be deemed to have been
rejected by the Liaison Committee.
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Changes or Errors in Design

8.39 BC MoT and WFN will provide notice to the Liaison Committee immediately upon
becoming aware of any error, omission, deficiency or non-conformance in the Design, the
Construction or the Works.

9.00 INTENTIONALLY DELETED

10.00 PROJECT SCHEDULE AND COMPLETION

Actual Final Completion Date and Actual Substantial Completion Date

10.01 Subject to any extensions of time permitted by virtue of the occurrence of one or more
relief events pursuant to the terms of the Construction Contract, WFN shall use reasonable
best efforts to cause the Builder to achieve final completion (as defined in the Construction

Contract) that is by no later than June 30, 2010.

10.02 WFN shall use reasonable best efforts to cause the Builder to do the following, on or before
the final completion date: :

(8) provide all plans, including all required documentation referred to in the
Construction Contract to BC MoT that relate to the Detour Roads and Preliminary
Site Preparation for Highway 97 Westside Road Project Improvements and in a
format acceptable to BC MoT;

(b)  rectify any defects, deficiencies and Unacceptable Work in the Detour Roads
(except for warranty obligations under the Construction Contract);

(c) cause the Detour Roads and Preliminary Site Preparation for Highway 97
Westside Road Project Improvements to be available for safe, unobstructed and
uninterrapted use by the public as Highway 97 construction detour roads untif
such time as the Highway 97 and Westside Road intersection improvements have
reached final completion.

all in accordance with the terms of the Construction Contract.

11,00 CONFIDENTIALITY

Confidentiality and Release of Information

11.01 All of the information, materials and documentation relating to the Project is and will be
confidential among the Parties. A party will only disclose information refating to the
Project or to this Agreement with the prior written consent of the other party except for
disclosure that is required for purposes of the Project or as required by Law, In addition,
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WFN may disclose information relating to the Project or to this Agreement to its
membership pursuant to its govemmental policy or policies, provided there will be no
disclosure of financially sensitive information, the disclosure of which could reasonably be
expected to harm the financial or economic interest of either Party or the Project.

Freedom of Information

11.02 Any documentation relating to the Project that is in the custody or controt of BC MoT is
subject to the Freedom of Information and Protection of Privacy Act (B.C.). BC MoT will
provide WFN with notice pursuant to the Freedom of Information and Protection of
Privacy Act (B.C.) prior to any proposed release of any such documentation.

12.00 INDEMNITY

12.00 WFN indemnifies and saves harmless BC MoT and its representatives, servants, employees,
agents and contractors from and against all claims, liabilities and demands of any kind
arising out of or attributable to WFN’S failure to perform under this Agreement, negligence

or uniawful act.

13.00 PROVISOS

13.01 Provided always and it is agreed as follows that other than as expressly set out in this
Agreement, WFN has examined the Work Standards and has satisfied itself of the works
and activities that will be necessary to carry out and execute the Works, and that its
investigation and examination has been based on its own examination, knowledge,
information and judgment and not upon any statement, representation, or information
made or given by BC MoT.

13.02 BC MoT may inspect the construction of the Works at any time.

14.00_DECISION MAKING PROCESS

Efforts to Make Decisions

14.01 The Parties, including their representatives on the Liatson Committee, as the case may be,
agree that they will make bona fide efforts to each any Decision that they are required to
make under this Agreement through amicable discussion and negotiation and will use
reasonable efforts to make a Decision as efficiently, quickly and cost-effectively as practical
by following the decision making process in this Section 14.

14.02 if any Decision is not made by the Liaison Committee within five business days of it
being referred to the Liaison Committee, then either Party’s Liaison Committee

representative may:

(a)  refer the matter to the BC MoT Regional Director, Southern Interior Region and
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Director of Operations, WFN for resolution; and

(b)  failing the resolution of the matter by the BC MoT Regional Director, Southemn
Interior Region and Director of Operations, WFN within 7 days of the dispute
being referred to them under subsection (a), by referring the matter to the
following representatives of the Parties for resolution or such other representatives
as may be appointed by the Parties from time to time:

(i)  the Chief of the WFN, and
(i) the Minister of BC MoT,

and, subject to Laws, the Parties will provide candid and timely disclosure to each other
of all relevant facts, information and documents to facilitate the resolution of the dispute.

14.03 Subject to Section 14.05, if a dispute under this Agreement is not resoived under Section
14.02 (b) within 7 days of the dispute being referred to the persons identified in Section
14.02 (b), or within such other time period agreed to in writing by the Parties, a Party may
refer the dispute to arbitration in Victoria, British Columbia to be conducted by a sole
arbitrator appointed under the Commercial Arbitration Act.

14.04 The cost of the arbitration referred to in Section 14.03 will be shared equally by the
Parties and the arbitration will be govemed by the laws of the Province of British

Columbia.

14.05 A dispute under this Agreement in respect of a matter within the sole discretion of a Party
cannot, unless the other Party agrees, be referred to arbitration as set out in Section 14.03,

15.00 ASSIGNMENT

15.01 WFN must not assign, mortgage or transfer this Agreement. BC MoT may, in its sole
discretion, assign this Agreement or any right or obligation under this Agreement to any
corporation or agency of the Province of British Columbia. BC MoT will promptly notify
WEN of any such assignment.

16.00 NOTICE

16.01 Subject to Section 16.02, any notice, document or communication required or permitted
to be given under this Agreement must be in writing and will be deemed to have been
given if delivered by hand, courler, or double-registered mail or by facsimile to the Party
to whom it is to be given as follows:

to BC MoT:

Ministry of Transportation and Infrastructure

DN 823

Page 326
TRA-2011-00162




20

940 Blanshard Street

Victona, British Columbia

VEW 9T5

Attention: Mr. Dirk Nvland. Chief Engineer

Phone: (250) 387-2310
Facsimile: (250) 387-7735

to WFN:

Westbank First Nation

c/o Urban Systems

No. 500 — 1708 Dolphin Avenue
Kelowna, British Columbia
V1Y 954

Attention: Mr, Dick Fletcher

Phone: (250) 762-2517
Facsimile: (250) 763-5266

16,02 Either Party may, from time to time, advise the other by notice in writing of any change
of address or facsimile number of the Party giving such notice and, from and after the
giving of such notice, the address or facsimile number therein specified will, for purposes
of this Agreement, be deemed to be the address or facsimile number of the Party giving

such notice,

17.00 AUDIT

17.01 BC MoT shall have the right to audit and examine the records and accounts of WFN
refated to this Project.

18.00 INSURANCE

18.01 WEN shall obtain and maintain insurance against such risks and in such amounts as shall
be consistent with sound business practice. The insurance premiums will be paid out of

the Funds.

18.02 In the event insurance proceeds are obtained by WFN from an insurance compensation
event for the Detour Roads and Preliminary Site Preparation for Highway 97 Westside
Road Project Improvements, BC MoT may in its sole discretion, suspend payments of
WEN invoices untit WFN provides satisfactory evidence that all insurance payments have
been applied exclusively to the Detour Roads Improvements.
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19.0 MISCELLANEQUS

Gender and Number

19.01 In this Agreement, “person” includes a corporation, firm, association and any other legal
entity and works in one gender include all genders, and works in singular include the plural
and vice versa.

Headings

19.02 In this Agreement, using separate parts and inserting headings are for convenience of
reference only, and will not affect the interpretation of this Agreement.

Severability

19.03 If any provision of this Agreement is found to be illegal or unenforceable, it will be
considered separate and severable from this Agreement and the remaining provisions of this
Agreement and remain in force and be binding upon the Parties as though the illegal or
unenforceable provision had never been included.

Enurement

19.04 This Agreement enures to the benefit and is binding on the Parties and their successors and
permitted assigns.

Further Assurances

19.05 Upon the request of the other, each of the Parties will make do, execute or deliver to each
other any other reasonable deeds, documents, instruments and assurances and do any other
reasonable acts required to carry out the true intent and meaning of this Agreement.

Counterparts

19.06 This Agreement may be executed in two or more counterparts by each Party signing a
separate copy of it (including a photocopy or facsimile copy) and delivering it to the other
Party by facsimile with an originally executed copy of it to follow by mail or courier.

Time

19.07 When a time limitation under this Agreement for the performance of an obligation expires
on a Saturday, Sunday or a statutory holiday, the time for the performance of that obligation
governed by the time limitation is extended to the next day that is not a Saturday, Sunday or

statutory holiday.
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Discretionarv Authority

19.08 Nothing in this Agreement fetters or limits the exercise of discretionary authority as set out
in applicable Laws.

Waiver

19.09 No waiver by either Party of a breach or default by the other Party in the observance,
performance or compliance of any of its obligations under this Agreement will be effective
unless it 1s in writing an no such waiver will be deemed or construed to be a waiver of any
other breach or default and failure or delay on the part of either Party to complain of an act
or failure of the other Party or to declare such other Party in default, irrespective of how
long such failure or delay continues, will-not constitute a waiver by such Party of any of its
rights against the other Party.

This Agreement

19.10 Unless the context otherwise requires, any reference to “this Agreement” means this
mstrument and all of the Schedules attached to it and any reference to any Section,
Subsection or Paragraph by number is a reference to the appropriate Section, Subsection or
Paragraph in this Agreement. Each Schedule attached to this Agreement is an integral part
of this Agreement as if set out at length in the body of this Agreement.

Amendments or Modifications

19.11 Any modification or amendment of this Agreement must be in writing and approved by
both Parties.

“Including”

19.12 in this Agreement, the words “include”, “includes™ or “including™ mean “include without
limitation”, “includes without limitation” and “including without limitation” respectively,
and the words following “include”, “includes™ or “including” shall not be considered to set
forth an exhaustjve list.

19.13 As between the Parties, in the case of a conflict or inconsistence between this Agreement
and the Construction Contract, this Agreement will take precedence.

Currency
19.14 Al doHar amounts expressed in this Agreement refer to lawful currency of Canada.

19.15 The Parties have executed this Agreement as of the date set forth at the beginning of this
Apreement.
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No Condoning

19.16 No condoning, excusing or overiooking by BC MoT or WFN of any default, breach or non-
observance at any time by BC MoT or. WFN shall operate as a waiver of BC MoT’s or
WFN’s rights under this Agreement in respect of any continuing or subsequent default,
breach or non-observance, or so as to defeat or affect the rights of BC MoT or WFN in
respect of any such continuing or subsequent default or breach.

19.17 All rights and remedies of the Parties contained in this Agreement shall be cumulative
and not altemative.

IN WITNESS WHEREOQF the Parties have executed this Agreement as follows:

Signed on behalf of
WESTBANK FIRST NATION Dated:
MARCUS HADLEY
JARRISTER & SOLCITOR, NOTARY PUBLIC

255 LINDEN AVE
ICTORIA BC VBV
TEL: 250-884-4703 Witness

Dated: CD/)45(Z/43$7

D MARCUS HADLEY
L SN GARRISTER & SOLICITOR, NOTARY PUEIJC
Cmt Lt 255 LINDEN AVE
i T VICTORIA BC VBV 4E6

- 0//0 7/0(7

MARCUS HADLEY Y
BARRISTER & SOLICITOR, NOTARY PUBLIC
% ( 7 255 LINDEN AVE
St VICTORIA BC V8V

TEL: 250-884-470, itness v

Dated: O/Kﬁ?/éj(/

MARCUS HADLEY
OARRISTER & SOLICITOR, NOTARY PUBLIC
55 LINDEN AVE /ﬁ
""" VICYORIA BC V8V 4Es

TEL 250-884-4703

Counc; or Witness
Dated: O/ /(')(///é ?

Councillor. -

I »
Councillor
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Ot oA L

Councilior BARRISTER & SOLICITOR, NOTHME!&SS

255 ngféuvfgvsm / /
Wcﬁ%o-sm ted: /)/ 6 / 67

Signed on behalf of

MINISTRY OF TRANSPORTATION Dated: QWF 200G
AND INFRASTRUCTURE

q@?mw

Witneés

,,
Minister of Transportation and Enfrastructure
JULIE MATTES
HlnhB. m;f‘iflt&so Ganeral
Sults 508, 11?503? s Street
Victorla BC VBW 2E1
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SCHEDULE"A"

Awugust 31, 2009

Westbank First Nation {“WFN”) interim Heritage Policy,

Westside Road Interchange Project

Purpose

This policy has been created specifically for the investigative archaeological work
planned for the Westside Road Interchange project (the “Project”). The purpose of
this policy is to ensure that the requisite archaeological work is undertaken with
respect to the Project and reduce, where possible, delays which may occur as a result
of the discovery of ancestral remains, significant heritage objects or funerary objects
and to provide for the respectful handling of the remains and/or funerary objects
during the excavation and relocation process.

Definitions

For the purpose of this policy,

L]

“Archaeelegy Ligison” means the person appointed by WFN Council to review,
suggest modification to and approve the work plan and budget on behalf of
WFN, and linise with the WRI Authorized Representsative, the Archaeologist and
WFHN archaeclogy staff.

"archoeclogy team™ means the Archaeologist, WFN monitors, WFN fisld
workers and the Archaeclogy Liaison,

“impact area” is defined as any area where the ground will be disturbed by any
part of construction activities.

“funerary objects” are any artifacts found which are found in proximity to
ancestral remains and are deemed by the archaeclogy team to be a part of an
ancestral burial.

“significant heritage ohject” is an object which has cultural significance to
WFN as determined by the Archaeology Liaison.

“WRI Authorized Representative"” is the person on the WR! delivery teom
appointed by WFN Council to liaise with the WRI project delivery team, the
archaeology team and WFN Council.

Archaeological Investigative Work

WRI on behalf of WFN will undertake the following:

1.

Direct that an archaeclogical impact assessment be conducted of the ereas that
will, or are likely to be, impacted by the Project by a quatified archaeologist
chosen by the WFN {the “Archeeologist”). The terms of reference for the
archaeological overview shall be agreed to by WFN and the Ministry of
Transportation (“MOT") prior to work commencing.

All archaeological work shall meet, as a minimum, the standards of the
Heritage Conservation Act of British Columbia,
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Should the Archaeclogist and the Archaeology Liaison conclude, as a result of
the archaeological impact assessment, that further archaeologicat work iz
required to be undertaken by the Archaeologist prior to construction on the
Project proceeding, they will prepare a proposed work pien and budget for the
consideration of the WRI Authorized Representative, inciuding any monitoring
and/or field work that may be required to be undertaken by WFN members.
Any monitoring shall be charged at the rates agreed to by the Project.

The WRI Authorized Representative will review the work plan and budget and
approve same, request that modifications be made or reject either the work
plan or budget, or both. if the WFN’s Authorized Representative approves of
the work plan and budget the required archaeological work will proceed
subject to the requisite funding being secured.

Archaeological work shall not proceed until a work plan and budget, or any
amendments thereto, are authorized by the WRI Authorized Representative.

Any field workers or monitors that the Archaeologist deems necessary shall be
WFN members solicited by the WFN unless WFN members are not available to

undertake the tasks required.

Upon the archaeolegical work being completed the Archaeologist will forthwith
prepare a report and present it to the WRI Authorized Representative. The WRI
Authorized Representative will review the report with the Archaeology Liaison
and present it to WFN Council. WFN may direct the WR} Authorized
Representative that construction may proceed on the Project prior to receipt
and spproval of the archaeclogical report if it deems that to be appropriate, or
resolve that no construction commence on the Project until it has approved the

archaeological report.

Procedure on the Discovery of a Significant Heritage Object

For the purposes of this policy, on the discovery of a Significant Heritage Object, the
following procedures will apply:

1.

The find shall be immediately reported to the Archaeologist and to the WFN
Archaeology Liaison who shall determine whether the find warrants an

amendment to the work plan and/or budget.

Should the Archaeologist and Archaeology Liaison determine that the find
warrants an amendment to the work plan and/or budget, they will prepare an
amendment for the consideration of the WRI Authorized Representative.

The WRI Authorized Representative will review the amended work plan and
budget and approve same, request that madifications be made or reject either
the amended work plan or budget, or both. if the WFN's Authorized
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Representative approves of the amended work plan and budget the required
archaeotogical work will proceed subject to the requisite funding being
secured.

Archaeotogical work shall not proceed until the amended work plan and budget
are authorized by the WR| Authorized Representative.

Procedure on the Discovery of Ancestral Remains, and/or Funerary Objects

On the discovery of Ancestral Remains and/or funerary objects, the fotlowing
procedures wilt apply:

1.

All construction activities or any activity which, in the opinion of the
archaeclogy team, coutd damage or disrupt the impact area will cesse
immediately,

The Archaeologist shall immediately reponrt the find to the WFN Archaeology
Liaison and to the WRI Authorized Representative and advise whether, in his or
her opinion, the find is of an isolated nature {i.e. one ancestor or one mother
with child}. WRi Authorized Representative will immediately convey the
information to WFN Council and the WRI project delivery team.

WFN Council will, within five {5} business days of being made aware of the
discovery of remains and/or funerary objects, make a decision with respect to
whether or not the remains and funerary objects will be relocated to a WFN
cemetery. If the decision is made to relocate the remains and/or funerary
objects that will be done as soon as is possible. i the decision is made not to
relocate the remains and/or funerary objects, then discussions will ensue as
between the WFK Council and representatives of MoT with respect to
censidering elternatives to relocation thet will not unduly impede the Project.

No disclosure of any find will be made to the media or any third parties, other
than to authorized representatives of MoT, until such disclosure is approved by
the Archaeology Liaison,

The Archaeologist will contact the RCMP, the coroner and/or enother qualified
person to determine whether or not the find is of forensic concem.

i the find s not of forensic concem and is of an isolated nature and ro other
burial is found within the area which may indicate mass burials on the site, the
archaeology team may begin excavation of the remains together with any
funerary objects. Only persons authorized by the Archaeclogy Ligison and/or
the WR| Authorized Representative may be present during any excavation
and/or relocation activities.

Hf it is determined by the Archaeclogist that the burial may not be of an
isolated nature, all construction/disruption activities in the arezs of the find
will cease pending community consultation and/or discussion with WFN Chief
and Council.

Page 30l 4

DN 831

Page 334
TRA-2011-00162




WEN Interim Heritage Policy - Westside Road interchange Project August 31, 2009

8. 24 hour security wilt be employed at the site to ensure that remains are
protected if a delay in reburial is necessary. A WFN member of the archaeology
team will, if possible, be present at all times.

9. The Project will be responsible for alt costs for this policy including any
excavation of remains and reburial activities including costs for the reburial
site itself, on site security costs, and any spiritual /ceremonial activities which
are deemed necessary by the WFN.

Pace d of 4
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ABSTRACT REGISTRY

16326

-2 NI i1 LB349086

J.AND TITLE ACT
FORM C
(Section 233) B

Province of
British Columbja

GENERAL INSTRUMENT-PART 1 {This area for Land Title Office usc) PAGE 1 of 21 pages

L

APPLICATION: (Name, addrass, phone number and signatire of applicant, applicant’s solicitor or ageni)
ASHCROFT & COMPANY

Barmsters and Solicitors
#205 — 1544 Marine Drive //‘éy\
West Vancouver, BC V7V 1HS 105~

Signature of applfc;mt. applicant’s solicitor or agent

PARCEL IDENTIFIER{S) AND LEGAL DESCRIPTION(S) OF LAND:*

010-347-593 Lot 98 Dastrict Lot 2189 Osoyoos Dzwsmn Yale Distnict Plan
5381 except Plan 30793

NATUERE OF INTEREST:* .
DESCRIPTION DOCUMENT REFERENCE ~ PERSON ENTITLED TO INTEREST

Lease Agreement Entire Instrument Transferee

TERMS. Part 2 of thiz instrument consists of (sclect onc only)

fay  Filed Standard Charge Terms O DF. No.

(b)  Express Charge Terms Annexed as Part 2

(e)  Release O There is no Part 2 of this instrument

A selection of (a) includes any additional or modified terms referred to in Item 7 or in & schedule annexed {o this
mstrument. I (¢) is selected, the charge described in item 3 is released or discharged as a charge on the land described in
ftem 2

TRANSFEROR(S):*

BC TRANSPORTATION FINANCING AUTHORITY, 4 corporation continued under the
Transportation Act

TRANSFEREE(S): {including postal eddress(es) and postal code(s))*
WESTBANK FIRST NATION, of 301 — 515 Highway 97 South, Kelowna, BC V1Z 312

ADDITIONAL OR MODIFIED TERMS:*

N/A
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LAND TITLE ACT
FORMD

EXECUTIONS CONTINUED

Page 2 of 21 pages

8. EXECUTION(S). ** This instrument creates, assigns, modifies, enlarges, discharges or governs the priority of the
intere2t{s) described in Hemn 3 and the Transferor(s) and every other signatory agree to be bound by this instrument, and
acknowledge(s) receipt of a true copy of the filed standard charge terms, if any.

Officer Signature(s)

MARCUS HADLEY
GARRIETER & SDLICITOR, NOTARY PUBLIC
255 LINDEN AVE
VICTORIA BC V8V 4F¢
TEL: 250-884-4703

f‘i/m@@m@

<Ura Jean em
~ommigsionet for Taking
;‘3{ Bnhsh’(;i_niumbla and
(| of Trangportation infragtruchere
SA S!!?O Blanshard Straot
Jicloria BC VBW JEG

OFFICER CERTIFICATION:

Execution Date

Y

2009

2009

M

10

10

D

28

Party(ies) Signature(s)

Westhank First Nation, by its
authorized signatory:

BC Transportation Financing
Authority, by its authorized
signatory (ies):

e mEn)

Print Name:
Mike McGrenere

Your signature constitutes a representstion that you are a solicitor, notary public or other person anthorized by the Evidence Aer,
R.5.B.C. 1996, ¢. 124, 10 teke affidavits for use in British Columbia and certifies the matters sct out in Part 5 of the Land Title

Aet az they pertain to the execution of this insttument.
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From: Lincoln, Darren J TRAN:EX

Sent: Tuesday, March 23, 2010 1:42 PM

To: 'Dick Fletcher'; Lachmuth, Grant A TRAN:EX; Evans, Helen TRANEX

Cc: 'Stan Ashcroft’; Nyland, Dirk TRAN:EX; Mattes, Julie AG:EX; Hutchings, Geraldine )
AG:EX; Braithwaite, Dawn B TRAN:EX; 'robrichardson@shaw.ca’

Subject: RE: Proposed Meeting wiht ILMB, RDCO, RDCO and WFN re Exchange Crown
Lands

Just an update, we are canvassing the Municipality and the RDCO for dates and will have something back to
WFN reps shortly.

Thanks,

Darren Lincoln, RI(BC)

Manager, Property Services

Ministry of Transportation

Southern Interior Region

342 - 447 Columbia Street

Kamioops, B.C. V2C 273

Phone (250) 371-3864

From: Dick Fletcher [mailto:dffetcher@urban-systems.com]
Sent: Fricay, March 12, 2010 4:36 PM

To: Lachmuth, Grant A TRAN:EX; Evans, Helen TRAN:EX
Cc: Lincoln, Darren 3 TRAN:EX; Stan Ashcroft

Subject: Proposed Meeting wiht ILMB, RDCO, RDCO and WFN re Exchange Crown Lands

Hi All;

Bill Smith had asked to have 2 or 3 representatives for WFN identified for a proposed meeting with the above
parties to discuss the issues related to the proposed Crown Lands for Exchange.

WFN have directed that Stan Asheroft, Jim Montain CEO of WFN and me be the WFN representatives for such a
meeting.

it was my understanding form the discussion with Bill that Darren was going to arrange the meeting- if that is
correct will you please advise of some possible meeting dates for consideration.

Regards;

Dick

Richard Fletcher, P.Eng.

Principal

Urban Systems Litd.

Tel. (250) 762-2517/ Fax. (250) 763-5266
E-Mail- dfletcher@urban-systems.com

Disclaimer :

The information transmitted is intended only for the person or entity to which it is addressed and may
contain confidential and/or privileged material. Any review, transmission, dissemination or other use of,
or taking of any action in reliance upon, this information by persons or entities other than the intended
recipient is prohibited. If you received this in error, please contact the sender and delete the material
from any computers.
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From: Lincoin, Darren J TRAN:EX [mailto:Darren.Lincoln@gov.bc.ca]

Sent: Tuesday, March 23, 2010 1:42 PM

To: Dick Fletcher; Lachmuth, Grant A TRAN:EX; Evans, Helen TRAN:EX

Cc: Stan Asheroft; Nyland, Dirk TRAN:EX; Mattes, Julie AG:EX; Hutchings, Geraldine J AG:EX; Braithwaite, Dawn
B TRAN:EX; robrichardson@shaw.ca

Subject: RE: Proposed Meeting wiht ILMB, RDCO, RDCO and WFN re Exchange Crown Lands

lust an update, we are canvassing the Municipality and the RDCO for dates and will have something backto
WFN reps shortly.

Thanks,

Darren Linceln, RI(BC)
Manager, Property Services
Ministry of Transportation
Southern Interior Region
342 - 447 Columbia Street
Kamloops, B.C. V2C 2T3
Phone (250) 371-3864

Fax (250} 8284229

From: Dick Fletcher [ mailto:dfletcher@urban-systems.com]

Sent: Friday, March 12, 2010 4:36 PM

To: Lachmuth, Grant A TRAN:EX; Evans, Helen TRAN:EX

Cc: Lincaln, Darren J TRAN:EX; Stan Ashcroft

Subject: Proposed Meeting wiht ILMB, RDCO, RDCO and WFN re Exchange Crown Lands

Hi Ali;

Bill Smith had asked to have 2 or 3 representatives for WFN identified for a proposed meeting with the above
parties to discuss the issues related to the proposed Crown Lands for Exchange.

WFN have directed that Stan Ashcroft, Jim Montain CEQ of WFN and me be the WFN representatives forsuch a
meeting.

It was my understanding form the discussion with Bill that Darren was going to arrange the meeting- if that is
correct will you please advise of some possible meeting dates for consideration.

Regards;

Dick
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Richard Fletcher, P.Eng.

Principal

Urban Systems Ltd.

Tel, (250) 762-2517/ Fax. (250) 763-5266
E-Mail- dfletcher@urban-systems.cont

Disclaimer :

The information transmitted is intended only for the person or entity to which it is addressed and may
contain confidential and/or privileged material: Any review, transmission, dissemination or other use of,
or taking of any action in reliance upon, this information by persons or entities other than the intended
recipient is prohibited. If you received this in error, please contact the sender and delete the material
from any computers.
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Not Responsive

Sent: Wednesday, Auqust 3, 2011 5:48 PM
To: Knight, Jeff J GCPE:EX; Nyland, Dirk TRAN:EX; 'Dick Fletcher'
Cc: Evans, Helen TRAN:EX

Subject: Westside Road Interchange Project ; Proposed Exchange Lands media releases from WFN and from D of West
Kelowna
Hi, leff:

1 am forwarding you a copy of the District of West Kelowna media release opposing the transfer of lands to the Westbank
First Nation, as well as the Westbank First Nation’s response to the release.

S16

S22 If there are media
concerns that arise from your end during that time, please direct them to Dick Fletcher in my absence. Dick can be reached
on his cell phane at S22 and by emait as above.

Thanks!

ok

Evelyn Lube

Project Communications
Westside Road Interchange
phone: (250} 864-7395

fax:  (250) 768-7050
email: elube@shaw.ca
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AGREEMENT

THIS AGREEMENT is made as of the 18th day April, 2005.

BETWEEN:

AND:

WHEREAS:

A,

Her Majesty the Queen in Right of the Province of British
Columbia as represented by the Minister of Transporfation

(“British Columbia”)

Westbank First Nation, of 301-515 Highway 97 South,
Kelowna, British Columbia, as represented by its Councii

{(“Westhank)

(together the “Parties™)

British Columbia and Westhank have agreed to work together to enable the
construction of the Replacement Bridge and the Western Approach; and

The Parties wish to enter into this Agreement to provide for and set forth the
terms and conditions to enable the Improvements and Land Exchanges.

NOW THEREFORE, wiih good and valuable consideration, the receipt and sufficicney
of which is hereby acknowledged by each Party, the Partics covenant and agree as
follows:

1.

1.1

Definitions

In this Agrecment and in the Schedules attached hereto, the folowing terms and
expressions have the following meanings:

(a)

(b)
(c)
(d)

“Agrecement” means this Agreement and any and all schedules,
appendices, amendments or extenstons nagotiated in furtherance of this
Agreement;

“Causeway” means the causcway at the west end of the Existing Bridge;

“Cemetery” means the Cemetery located on LR, 10;

“Couneil” means the goveming council of Westbank First Nation;

4;4/?;!)
2
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(e)

(f)

{h)

()

1)

(k)

0

(m)

{n)

-

“District Lot 522% means Parcel Identifier: 011-516-402
All that portion of District Lot 522, Group 1, Osoyoos Division Yale
District, more particularly described as follows:

Conunencing at the north west corer of said District Lot; thence south 11
chains 61 links more or less along the westerly boundary; thence easterly
parallel to the Northerly boundary to Okanagan Lake; thence following the
shore line of said lake in a north casterly direction to the north east corner
of said district Lot 522; thence westerly along the north boundary to the
point of commencement and containing by admeasurcinent 16 acres more
or iess.

“Existing Bridge” means the existing Lake Okanagan Bridge that will be
replaced by the Replacement Bridge;

“Fiseal Year” means the annual period commencing Aprii 1 and
terminating March 31;

“Improvements” means those highway and road improvements
contemplated by Section 4 of this Agreement relating to the Western
Approach;

“LR. 10” means Westbank’s Tsinstikeptum Indian Reserve No. 10,

“Land Exchange” means the alienation of Westbank reserve lands and
the addition of Replacement Lands in accordance with sections 92 and 93
of the Westbank First Nation Self-Government Agrcement with the resuit
that the alienated lands cease to be “Lands reserved for the Indians® under
subsection 91(24) of the Constitution Act, 1867;

“Minister” means the Minister of Transportation of the Province of
British Columbia;

“Replacement Bridge” means the new bridge crossing of Lake Okanagan
to be proeured, consiructed, operated and maintained, as determined by
British Columbia;

“Parcels C, N, O”, respectively, mean those parcels of'land on LR, 10 as
described (or marked) in Scheduje A,

“Replacement Lands®” means lands that are acquired or received by
Westbank to fulfill subsection 92(a) of the Westbank First Nation Self-
Government Agreement and, if all terms of the Westbank First Nation
Self-Government Agreement are satisfied, become lands that are “Lands
reserved for the Indians” under subsection 91(24) of the Censtitution Act,
1867;

SIR 2043 é /
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2.2

2.3

2.4

2.5

“3.

{0y  “1983 Agreement” means the agreement among the British Columbia,
Westbank and Canada dated April 15, 1983 respecting lands within LR. 10
to be used for highway purposes; and

(p)  “Western Approach” means that portion of the Highway 97 corridor ihat
runs through L.R.10.

Lease and Transfer

British Columbia will pay to Wesitbank the sum of  s16,817  for the

following:
(a) S16, $17
(b) $16, S17

(¢)  The transfer of the portion of Parcel O required for highway purposes and
public utilities (in the ease of public utilities the area fo not exeeed three
metres in width in addition to the area required for highway purposes) and
fthose portions of Parcels N and C as identified on Schedule A,

British Columbia will make the payment referred to in section 2.1 upon entering
into the $16, S17 with Westbank,

S16, S17

Westbank wili take all steps required to engure the land leased in accordance with
2.1(b) reasonably required by British Columbia for highway purposes and public

utitities (in the case of public utilities the area to not exceed three metres in width
in addition to the area requirced for highway purposes), will be alienated in a Land
Exchange, including, but not limited to;

{i) Acquiring or receiving Replaceménl Lands that Canada wili set
apart as lands received in exchange as a reserve, in the event
DL522 is not available or suitable,

(il  Full disclosure to and approval by Westbank’s members, and

(ili)  Provision of an suthorization and direetion to Canada fo exchange
lands that is consistent with this Agreement.

Westbank will grant to British Columbia the leases on the following terms and
conditions:

,ﬁ %w
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(a) The lease referred to in section 2, 1{a) is subject o termination upon the
completion of the construction of the full interchange at Campbell Road
referred to in section 4.1;

(b)  The lease referred to in section 2.1(b} is subject to termination upon
cotnpletion of the Land Exchange involving those leased lands;

{c) Subject to an earlier termination under (a) or {b), a ferm of 49 years;
(d)  For both leascs, the only rent will be the  S16,S17  paid in section 2.1;

{e) no other rents, charges or fees wiil be payable under the terms of either
fcase;

® British Coluinbia will be granted the right and responsibility to operate,
maintain and construct the improvemenis referred fo in section 4.1 as if
the improvements were located on provincinl crown land;

(g)  inthe event Westbank enacts a law that is inconsistent with, in conflict or
restricts the rights of the British Columbia under either lease or rights of
public passage on the highway Westbank will pay to British Columbia

$16,817  forthwith;

(h)}  Westbank will not have the right to terininate either lease; and

(i) British Columbia witl have unrestricted exelusive usc, occupation and
possesston of the leased land during the term of each lease.

Land Exchange

British Columbia will make reasonable best efforts, in the context of this
Apgreement, up to May 15, 2005 to purchase DL522 for use as Replacement
Lands. In the event British Columbia acquires DL522, the use of D1.522 ag
Replacement Lands will be subject to the following conditions:

(a)
(b)
S16, S17
(©)
B //
SIR 2045
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3]

3.4
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(d)  Pending the completion of the Land Exchange, British Columbia will
provide to Westbank a lease of Part A of DL522 on the following terms
and conditions:

)] The lease will be subject to tertnination upon the completion of the
Land Exchange;

()  therent will be $1.00;

(iif)y  no other rents, charges or fees will be payable under the terms of
the lease;

(iv)  British Columbia will not have the right to terniinate the lease; and

(v) Westbank will have unrestricted exclusive use, occupation and
possession of the land during the term of the lease.

(e) Britisl: Columbia will transfer {he remainder of DL522 after it has finafly
determined what portion of D522 is not reasonably required for the
highway purpdses and public utilifies (in the case of public utilities the
arca to not exceed three metres in width in addition to the area required for
highway purposes), but in uny event on June 30, 2008; and

() Prior to British Columbia transfetring the remainder of DL522, it will
remain under the adininistration of the Minister of Transportation.

If, and only, in the event that British Cojumbia does not acquire DL522, after
making reasonable best efforts, in the context of this Agreement, Brilish
Columbia will provide, instead of DL522, to Westbank the following:

{a) In accordance with sections 3.3 to 3.6, $16,$17  ‘or acquiring the
Replacement Lands nnder section 2,1{c);

(b)

§16, S17

On May 16", 2005, unless the purchase of D1522 has been secured, British
Columbia will pay S16,817  to Westbank to enable Westbank to confractually
secure and investigate lands for use as Replacement Lands,

After Westbank has removed all conditions precedent for the purchase of the

Replacement Lands, including approval by Westbank membership of the Land

Exchange for the jands leased under section 2.1(b), British Columbia will pay,

subject fo appropriate undertakings, to Westbank’s solicitor within two weeks o /3

=
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36

37

3.8

4.1

4,2

-6 -
the closing date, the balance of funds required to complete the purchase, up to a
maximum of S16, 517

Westhank will contract with the vendor of the Replacement Lands for British
Columbia to be the transferee.

In the event the total amount payable wixler sections 3.3 and 3.4 is less than
$16,S17  British Columbia will pay to Westbank the difference on the
closing date.

Pending the completion of the Land Exchange, British Columbia will hold title fo
the Replacement Lands and will grant a iease to Westbank on the following terms
and conditions;

{a)  The lease will be subject to termination upon the completion of the Land
Exchange;

(b)  The lease will have a term of s16, 517

(c) the rent will be $1.00;

(d) no other rents, charges or fees will be payable under the terms of the lease;
(e)  British Columbia will not have ihe right to terminate the lease; and

(f) Westbank will have unrestricted exchisive use, occupation and possession
of the land during the term of the icase,

If taxes are payable by Westbank on the lands leased under sections 3.1(d) or 3.7,
Westbank will pay the amount due to the taxing authority and British Columnbia
will inunediately reimburse Westbank the amount paid.

Improvements

British Columbia and Westbank agree to the construction of a full interchange at
Campbell Road consistent with the Plan attached as Schedule E,

Understanding there is not an obligation on either Party to conclude an agreement,
British Columbia and Westhank agree to continue to negotiate in good faith to
determine the Improvements, building from the conceptual plan attached as
Schedule G, in relation to the following;

{a) Westside Road interchange improvements;
{)
(c)

S$16, 8§17
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4.4

4.5

4.6

4,7

4.8

4.9

4,10

-7

{d) Underpass at Spland Road in conjunction with the Westside Road
interchange improvements;

(e) Regional road network improvements; and
(f)  Timing of the Improvements.

In addition fo the assembly of Parcels O and portions of N and C, Westbank will,
subject to 4.12, be responsible for the assembly of all other reserve land required
by British Columbia for highway purposes and public utilities for the
Improvements and the identification and acquisition or receipt of suitable
Replacement Lands for a Land Exchange involving those reserve lands,

Prior to Westbank acquiring an interest or the right to acquire an interest in
reserve land under section 4.3, Westbank and British Columbia will agree on:

{a) the need for the reserve land in relation to the agreed upon Improvements;
and

(b) the valuation of the reserve fand.

British Columbia and Westbank agree that the Westside Road intercbange
Emprovements will begin in the Fiscal Year 2008-2009 and construction in the
Fiscal Year 2009-2010, subject to property assembly and agreement on final
design.

British Columbia acknowledges that the construction of the Westside Road
interehange Inmprovements may include the replacement of the existing fire hall,
depending on the property assembled and the final design. Westbank confirms
the access and functioning of the fire hall will be significant considerations for
Westbank in the design of the Westside Road interchange.

S16, S17

Westbank agrees to grant the necessary access and othet rights on assembled
reserve lands to enable agreed construction to proceed prior to the finalization of a
further Land Exchange,

Subject to prior approval by British €olumbia, British Columbia will pay
Wesibank’s external costs related to Highway 97 and the Westside Road
Interchange Improvements,

Weslbank will be responsible for their internal administrative costs related to this %

Agreement,
7

“Lpy
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4,12

5.1

5.2

6.1

6.2

6.3

.§-

British Columbia will be responsible for legal, surveying and related costs
associated with improvements fo the Highway 97 right of way, inclnding those
related to the Westside Road Interchange Improvements.

Understanding there is not an abligation on cither Party to conclude an agreentent,
Westbank and British Columbia will continue to negotiale in good faith and
attempt to reach agreement on the Improvements referred to in section 4.2,
including what reasonable costs, not otherwise identificd under this Agreement,
for which British Columbia may reimburse Westbank.

Internal Road Network

Westbank has the responsibility for the design and development of the internal
road network on LR, 10,

S16, S17
Z
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7.2

8.1

8.2

83

9.2

9.3

10.

10.1

10.2

Willow Spurs

Subject to the approval of the Department of Fisheries and Oceans, British
Columbia will not place Willow Spurs on the north side of the Replacement
Bridge’s causeway.

If British Columbia does place thc Willow Spurs, lirespective of the reason,
British Columbia will pay Westbank $16,S17  within 30 days of the
commencement of installation.

Cemetery

British Columbia will reimburse Westhank for invoices subniitted, up to a
maximum of $16,817  for improvements to the Cemetery.

British Coluimbia and Westbank will enter into a protoco! for left turn access to

the Cemetery for special occasions prior tc $16, S17
S16, S17

After the Improvements have been constiueted, British Columbia will transfer to
Westbank, concurrent with the Land Exchange, any lands proximate to the
Cemetery that it determines are no longer required for highway purposes and
publie utilities, and support the return of the lands to reserve.

§16, S17

Other Issues

British Columbia, in conjunction with Westbank, will develop and install guide
signing for the Replacement Bridge.

British Columbia will provide carrier pipes, suitable for use, where required,
within the area shown on Schedule H.

SiR 2050
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11.

11.2

12.

12.1

12.2
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British Columbia and Westbank will use best efforts fo develop a joint system for
storm water drainage where improvements are required to the current system
resuiting from Highway 97 Improvements. Matters to be considered, but not
necessarily limited to, are:

(@)  Capucity of current system and current necds as well as foreseeable future
eapacity needs;

(b)  An operating agreement to make Westbank a responsible party in
controlling source drainage (to deal with, among other things, potential
liabifity issues arising from potential polluiants entering the system from
Westbank fands); and

(c) Should there be additional works required due o the requirements of
Westbank with respect to the capacity or quality Westbank will bear the
incremental costs.

British Columbia will, at a minimum, mainfain the existing leve! of noise
attenuation infrastructurc located within the highway right of way adjacent to LR.
10 by ensuring the existing berm wili not be changed in height or extent by the
proposed widening of Highway 97. In the event the removal of a minor amount
of berm material on the roadway side is required to accommodate the highway
widening, British Columbia will provide some form of retaining structure or re-
sloping to ensure the general height and extent of the existing noise attenuation
structure is not affected.

Replacement Bridge and existing Canseway

In return for the consideration set out in this Agreement, Westbank agrees to not
obstruct, directly or indireetly, British Columbia procceding with the
procurement, construction, maintenance and operation of the Replacement
Bridge.

Subject to section 14.6(b),Westbank agrees fo relinquish all of its proprietary
claims respecting or refating to the Causeway.

0ld Ferry Wharf Read and Lands

S§16, S17

Subject to Westbank providing an indemnity satisfactory to British Columbia,
acting reasonably, in relation to the transfer , British Columbia agrees to {ransfer
to Westbank DL 1209, Crown Land Registry, PIN 3967160 to Westbank on or
before September 1, 2005 and support Westbank in having the lands added to
reserve.

SiR 2051
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12.3

13,

3.1

14,
4.1

142

4.3

<11

Westbank releases and discharges British Columbia from any obligation that may
exist in relation to section 14(4) of the 1983 Apgreement.

Litigation

The Parties agree that the Parties will execute a Consent Dismissal Order
dismissing the Action No 5034350 in the Supreme Cowrt of British Columbia,
Vancouver Registry against Her Majesty the Queen in right of British Columbia
without costs to any Party within 30 days of the comptletion of the full interchange
at Campbell Road.

Certainty
Westbank acknowledges and agrees as foliows:

()

(b)

S16, S17

{c)

Westbank acknowledges that it has entered into this Agreement on its own behalf
and on behalf of its members.

S16, S17
— /ﬁ'{
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14.6

15,
15.1

15.2
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Without restricting (he generality of section14.3, Westhank, on its own behalf,
and on behalf of its members, covenants not to bring or continue any action or
other proceeding, at law or in equity, on its own bchalf and on behalf of its
members, against British Columbia, in relation to the subject matter of the release
in seclioni4.3.

Westbank indemnifies British Columbia, for all ciaims made against the British
Columbia, its employecs, servants, agents, successors, and assigns respecting;

{(a) the subjéct matter of the release in section 14.3; and
(b) the covenant by Westbank in section 14.4.
This Agreement does not:

{a) constitute a freaty or land claims agreemnent within the meaning of sections
25 or 35 of the Constitution Aci, 1982;

(b) abrogate or derogate from the aboriginal rights and aboriginal title of the
Westbank, and in particular Westbank’s claint to the Okanagan Lake bed,
except as contemplated by this Agreement;

(c) create, recognize, define, deny, fimit or amend any of the rights and
responsibitities of the Parties except as contemplated by this Agreement;
or

(d}  limit any position either Party may take in present or future negotiations or
any legal proceedings, except as contemplated by this Agreement.

Representations and Warranties
Westbank warrants and represents to British Columbia that:

(a) it has sought and received independent legal advice with respeet to the
legal nature and effect of this Agreement and that it has the full legal
authority to sign this Agreement;

(b} it enfers into this Agreement for, and on behalf of, itself, its band
members, and their respective heirs, exeeutors, administrators, assigns and
sueeessors, and

(c) it has the legal power, capacity and authority to enter into this Agreement
and cairy out its obligations set out in this Agreement.

British Columbia represents and warrants to Westbank that it has the legal power,
capaeity and authority to enter into this Agreement and earry out the obligations
hercunder set out in this Apreement. :

s

o 7
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17
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18.
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Miscellaneous Issues

Interpretation and Extended Meanings:

(a}

(b)

{c}

()

(e)

(1

Nothing in this Agreement fetters or limits the exercise of discretionary
authority as set out in applicable legislation,

in this Agreement, words importing gender shall include nll genders,
words importing the singular include the plural and vice versa, and words
importing persons include individuals, partnerships, associations, trusts,
unincorporated organizations, corporations and government authorities.

The several articles of this Agrecment and ifs Sehedules will be read
together and interpreted as one Agreement.

The captions and headings contained in ihis Agreement are for
convetience only and do hot define or linut the scope or intent of this
Agreement,

Where there is a reference to an enactment of the Province of British
Columbia or of Canada in this Agreement, that reference will include a
reference to any subsequent enactment of the Province of British
Columbia or Canada, as the case may be, of like effect and, unless the
context otherwise requires, all statutes referred to in this Agreement are
enactients of the Province of British Columbia.

If any section of this Agreement or any part of a section is found to be
itlegal or unenforeeable, that part or section, as the case may be, will be
considered separate and severable and the remaining parts or sections, as
the case may be, will not be affected and will be enforceable to the fullest
extent permitted by law.

Approval Process

This Agreement is subject to the approval by the Westbank membership in
accordance with the Westbank Constitution.

Dispute Resolution

The parties agree that any dispule, controversy or claim arising out of or relating
to this Agreement or the interpretation of any of its provisions wiil be resolved in
the following manner and in the following order:

(a)

(b)

First, by good faith discussions between the representatives of the Parlies
on a timely basis;

Failing good faith discussions between representatives of the Parties, then
through discussions between the Minister and the Chief of Westbank;

SiR 2054

Page 354
TRA-2011-00162




Si4-

(©) Failing discussions betwcen the Minister and the Chief of Westbank, then
through mediation by a mediator jointly chosen by the Patties, with such
costs of mediation to be paid by British Columbia and Westbank, in equal
parts, during the course of the mediation.; and

{d) Failing mediation, then through binding arbitration in accordance with the
Arbitration Rules of the BCICAC in effeci on the date of such dispute.
The Parties further agree that in such cases:

(i) the appointing authority will be the BCICAC;

(if) the case will be administered by the BCICAC in accordance with
its “Procedures for Cases under the BCICAC Arbitration Rules™;

(ifl)  the placc of arbitration will be Vancouver, British Columbia;
(iv}  the number of arbitrators will be one (1);
(v}  the language used in the procecdings will be English; and

(vi) the arbitrator’s fees will be paid by British Columbia and
Westbank, in equal parts, during the course of the arbitration, The
arbitrator’s fees will, unless otherwise determined by the arbitrator,
be borme equally by the Parties,

19. Further Acts

19.1  The Parties will perform such further acts and exccute and deliver such further
documents and instruments as may reasonably be required to give effect to this
Agreement,

20.  Appropriations

20.1  Any payment of money by British Columbia under this Agreemcnt is subject to
there being an appropriation by the Legislature of British Columbia for the
payment for the fiscal year in which the payment becomes due.

20.2  British Columbia confirms that an appropriation by the Legislature for British
Columbia has been made for the amnounts in section 2, 3, 7 or 8 that may become
payable in the 2005-2006 Fiscal Year.

21, Applicable Laws

211 This Agreement is legally binding and wili be governed by and interpreted in
accordance with the laws of Westbank First Nation, the Province of British
Columbia and Canada applicable therein.

g
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24,

24,1
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24.3
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Motices

Any nolices or comnunications required or permitted to be given pursuant to this
Agreement will be in writing and shall be delivered to, or sent by prepaid courier
or confirmed facsimile, addressed as follows:

{a) in the case of communicalion to British Cotumbia:
Ministry of Transportation
940 Blanshard Street,
Victoria, British Columnbia, VW 3E6
Alftention: Assistant Deputy Minister
)] in the case of communication to Westbank:
Westbank First Nation
301-515 Highway 97 South
Kelowna, British Columbia,
Attention: Chief and Council

or to such other address as either Party may notify the other in accordance with
this section, and if so delivered shall be deemed to have been given when
delivered, or af the {ime of confirmation of electronic {ransmission if sent by
facsimile if such day is a business day, otherwise the next business day following,
and if mailed shall be deemed to have been given on the seventh business day
after the dale of mailing.

Amendment

This Agrcement may be amended from time to time by the Parties by an
instrument in writing. No term set out in this Agreement may be changed or
waived except by written instrument,

Term

This Agreement shall come into effect on the date of approval under section 17 of
this Agreement.

Either party may by written notice terminate this Agreement for a material breach
by the other party.

If Westbank has terminated the Agreement under section 24.2, British Columbia

shall pay all of Westbank’s costs, if any, related to this Agreement, for a periogh6])

1y
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24.5

25,

25.1

26,

26.1

27,

27.1

S 16 -

one year following the termination, to a maximum of S16,817  which
Westbank agrces is a reasonable estimate of the damages that Westbank will
suffer as a result of such breach by and termination by Westbank and is not a
penalty.

I British Columbia has terminated the Agreement under section 24,2, Westbank
shall pay all of British Columbia’s costs, if any, velated to this Agreement, fora
period of one year following the termination, to a maximumo!  S16, 17
which Wesibank agrees is a reasonable estimate of the damages that British
Columbia will suffer as a resuit of such breach and termination by British
Columbia and is not a penally.

Sections 24,3 and 24.4 do not apply to & termination in accordance with section
2.3.

Emurement

This Agreement and the promises angd the obligations herein set out shall envrc to
the benefit of and be binding upon British Columbia, Westbank and their
respective descendants, and their respective heirs, cxecutors, administrators,
successors and assigns.

Waiver

No term, condition, covenant or other provision of this Agrecment will be
considered to have been waived by a party unless such watver is expressed in
writing by the party. The waiver by a party of any breach by the other party of
dany terny, condition, covenant or other provision of this Agreement will not be
construed as or constitute a waiver of any further or other breach of the same or
any other term, condition, cavenant or other provision and the consent or approval
of a patty to any act by the other party requiring the consent or approval of the
party will not be considered to waive or render unnecessary such consents or
approvals to any subsequent sainc or similar act by the other party.

Time

Time is of the essence in relation to this Agrecment and all the maticrs set forth
herein, including the respective obligations of the Parties.

z
o
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28. Counterparts

28.1 This Agreement may be sighed in counterparts.

IN WITNESS WHEREOF the Parties have causcd this Agrecment to be exccuted by

their duty authorized representatives,

Signed in British Columbia as of the date shown on page one of this Agrecment.

Signed on behall of
WESTBANK FIRST NATION

Cowuncillor

(,[ﬂﬁncilim'

2

Counciltor

SIR 2058

Dated: 249 .~ 7 V73

Wii‘:css

Dated: A7 2. JF Zg) ¢

Witness

Duted:

Witﬁcss

Dated: Y4 AT 753
V{'ﬁ;\ %/{/4’\/

Witness

Dated: A¥5¢ 4 /{/ﬂ {

Page 358
TRA-2011-00162




18-

el i

Counvfﬁor Witnels

Dated: 55€ ., /f/ /{’3’ S

Signed on behalf of

T ROFT?ANSPORTAT!ON Dated: ﬂﬁowl , l@/{ )’

{—%‘\ W T —

onourable Rick Thorpe 4 //6/5 ness
Acting Minister of Transportation “
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HWY 97, W.R. BENNETT BRIDGE WESTERN APPROACH
AND CAMPBELL ROAD INTERCHANGE
PROJECT AGREEMENT
dated as of December 18, 2006

BETWEEN:

Her Majesty the Queen in Right of the Province of British
Columbia, as represented by the Mnuster of Transportation
(“MeT™)

AND:

Westbank First Nation, of 301-515. nghWay 97 South, Kelowna,
British Columbia, as represented by its duly elected Counc11

i (“W'FN”)
(together the “Parties”)

A. MoT and WFN wish to improve the safety and capa.mty ofthe Campbell Road mterse.ctlon at -
Highway 973

(/ ‘_-\\
C

B. MoT and WFN have signed the April 2005 Agreement, wherein the Partles agrced to the
Construction of a full interchange at Campbell Road and other associated improvements in
and around Campbell Road, described as the Project in this Agreement, and have agreed fo

negotiate the involvement of WFN in the delivery of the Project;

C. MoT and WEN have agreed to work together to enable the development and dehvery of the
Project, with WFN responmble for delivering the Project and

D. MoT and WFN have agreed to cooperate fully in al aspects of the development and dehvery
of the Project and to foster a working relationship based on shared sense of purpose, mutual

respect and trust between them.

NOW THEREFORE with goad and valuable con31derat10n, the receipt and sufficiency of which is
hereby acknowledged by each Party, the Parties covenant and agree as follows:

1. DEFINITIONS _ _
1.1 Inthis Agreement, and in the Schedules and Appendices attached hereto unless otherwme
provided, the following terms and expressions have the following meanings:

(a) “Actual Fina] Completiop Date” means “Actual Final Completion Date” as
defined in the Design/Build Agreement, but does not include completion of the

Interconnection Work;
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“Actual Substantial Completion Date” means “Actual Substantial Completion
Date” as defined in the Design/Build Agreement;

“Agreement” means this .Agi'eement and any and all recitals, schedules,
appendices, amendments or extensions negotiated and agreed upon in furtherance

of this Agreement;

“April 2005 Agreement” means the Aprii'IS,r 2005 agreement signed between
WEFN and MoT, a copy of which is attached at Schedule A;

“Assignment and vAssu\mption” meéans the assignment and assumption of the
Design/BuiId Agreement from WFN to MoT as set out in Sections 8.18 inclusive;

“Award Amount” means the fixed pnce for which the DeSIgnfBuﬂd Agreement is
awarded as apptoved by MoT;

“Certiﬁcate of Substantial Completion”. means the “Certiﬁczite of Substantial
Completion” as defined in the Design/Build Agreement;

“Certificate of Final Completion” means the “Certificate of Final Completzo
defined in the Design/Build Agreement; _

“Change Request” means a request by either Party to amend the Implementaﬁon-
Plan, the Design/Build Agreement, the design set forth in the USL Report, the
Project Budget or the Scope of Work in accordance with Section 8.40;

“Communications Strategy” means the strategy for communications agreed upon
by the Parties, and as may be emended by the Parties, as set out in Schedule C;

“Completion of the AQreeinent" means the date on which the Parties agree that
their respective obligations under this Agreement have been fulfilled;

“Compliance Reviews” means the review, evaluation and certification by the
Parties’ Engineers, including reports, plans, specifications and any other documents

related to one or more components of the Project or the Work for comphance with

the Design/Build Agreement;
“Construction” means “Construction” as.defined in the Desigry/Build Agreement;

* “Contaminant” means “Contaminant” as defined in the Design/Build Agreement,

“Contract Price” means “Contract Price” as defined in the Design/Bui]d

. Agreement;

“Design” means “Design” as defined in the Design/Build Agreement;

“Dresign and Construction Reqiurémgq_ts” means th; “Design and Construction
Requirements” as defined in tha Deigl/Build Agreement,

-2
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() “Design/Build Agreement” means the agreement for the Design and Construction
of the Project executed by WEN and the Desi gn-B'uiIder in the form attached hereto
as Schedule L and as approved by MoT in wntmg prior to execution by WFN and
Design-Builder;

(s) “Design-Builder” means the contractor engaged.to perform the Design and
. Construction of the Project pursuant to the Design/Build Agreement;

] “Decision” means any decision required to be made by WFN or MoT in respect to
the Project, including any decision to'resolve any Dispute; :

(w) “Dispute” means any chsagreement or difference of opinion between MoT and -
WEN regarding the interpretation of|, or compliance or non-comphance (including
determinations of material breach in Section 17) with, the terms of this Agreement;

(¥) “Emergency” means “Emergency” as defined in the Design/Build Agreement;
(w) - “Event of Default” means “Event of Dcfault” as defined in the Design/Build

Agreement;

(x) “Execution Date” means the date of execution of this Agreément;-

o) “Extension of Time” means “Extension of Time™ as defined in the Design/Build
Agreement;

(z) “Fee for Service” is the amount of ! inclusive of all disbursements,
to be paid to WEFN by MoT for performance of its obligations pursuant to this
Agreement;

(aa) “Final Completion Date” means “Final Completion Date” as defined in the
Design/Build Agreement;

(bb)  “GAAP” means generally accepted aﬁ_counting principles as defined by the
Accounting Standards Board of the Canadian Institute of Chartered Accountants in
the Handbook of the Canadian Institute of Chartered Accountants as amended from

time to time;

{cc) “Heritage Object” means “Heritage Object” as defined in the Design/Build
Agreement;

(dd)  “Implementation Plan” means the plan for implementation of the Project that
conforms with the general headings set out in Schedule D;

(ee) “Interconnection Work™ means the transition connection between the Project and
the WRBB from approximately station 26+60 to station 27+60 complete with all
- grading, paving, concrete barrier, signing and centreline marking nec&nsary to
j/ complete the work as specified in the design;

-

YANOL: 2308057: vB

#°  Page 371

T # TRA-2011-00162




iy

'(gg)
(hh)

(i)
)]
(k)

(i)
(mm)
(nn)

(00)
(p)
(@
(r7)
(s8)
()
()

W)

YANQI: 230B097: v0

“Laws” means all applicable federal, provincial, regional, municipal or local laws,
statutes, ordinances, rules, regulations, by-laws and enforceabie orders, decisions or
directives including any permits or authorizations required under any of the
foregoing;

“Liaison Committee” means the liaison committee established under Section 8.22;
“Site Licence” means the licence provided under Section 8.45;

“Monthly Payment Application” means an application for payment submitted by
WFN to MoT in accordance with Section 7.2;

“MoT Engi‘neer” means the engineer appointed by MoT for the Project;

“MoT Liaison Committee Representatwe means the representative of MoT
responsible for monitoring and managing the implementation of the Agreement and
who sits on the Liaison Comuiittee for MoT;

“PAB" means the Public Affairs Bureau of the Government of British Columbia;
“Parties’ Engineers” means the WFN Engineer and the MoT Engineer together;
“Preferred Proponent” means the “Preferred Proponent” as defined in the RFP;

“Prehmmary Project Budget” means the estimated budget for the Project as set
out in Schedule B;

“Project” means the “Project” as defined in the Design/Build Agreement;

“Project Budget” means the Award Amount, plus the Fee for Service, plus all
Reimbursable Costs and any other amounts as may be expressly agreed in writing
by the Parties from time to time,

“Project Manager” means the pro;ect manager as described in Sections 8 27to
8.29 inclusive;

“Project Schedule” means the “Time Schedu]e” as deﬁned in the Design/Build
Agreement, :

“Protocol Agreements” means the “Protocol Agreements” as defined in the
Design/Build Agreement;

“Quality Management Pian" means “Quality Management Plan” as defined in the
Design/Build Agreement;

“Reference Documents” means the “Reference Documents” as defined in the
Design/Build Agreement; >
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(ww) “Reimbursable Costs” means the aggregate of the actual costs, accounts
receivable and expenditures incurred in relation to the Project, as more parnculariy

described in Schedule N;

(#x})  “Reimbursable Délay” means “Reimbursable Delay” as defined in the
Design/Build Agreement;

(vy) “Relief Event” means an event or circumstance set out in Section 7.7;

(zz)  “RFP”-means the Request For Proposals for the Project, including all of ité
attachments and schedules, attached to this Agreement as Schedule F;

“Scope of Work” means “ScoPe of Work” as deﬁned in the Des1gnfBu11d
Agreement;

(aza)

(bbb)  “Section”, “Subsection”, or “Schednle” followed by a number or a letter refer to
- the specified section, subsection or schedule of the Agreement, unless otherwise

noted:

(ccc)  “Site” means “Site” as defined in the Design/Build Agreement;

(ddd) “Site Occupation Date” means “Site Occupation Date” as defined in the
Deign/Build Agreement;

“Time Schedule” means “Time Schedule® as defined in the Des:gnfBLuld

(eee)
Agreement;

(ff) “Traffic Management Plan™ means the “Traffic Management Plan” as defined in
the Design/Build Agreement;

“Unacceptable Work” means “Unacceptable Work” as defined in the -
Design/Build Agreement;

{(hhh) “USL Report” means the report entitled “Campbell Road Interchange 30%
Detailed Designh Report” dated September 2006, and addenda thereto, prepared by

Urban Systems Ltd. for WFN and MoT;

1

(ggs8)

iii) “Utilities” means the “Utilities” as defined in the Design/Build Agreement;
)] “Variance” means “Variance” as defined in the Design/Build Agreement;
(kkk) “WFN Engineer” means the engineer appointed by WFN for the Project;

() “WEFN Liaison Committee Representative” means the representative of WEN
responsible for monitoring and managing the implementation of the Agreementand
who sits on the Liaison Committee for WEN;,

{mmm) “WFN Releasees” means the releasees in accordance with Section B.20;

.5.
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(omn)  “WFN Site” means the site as shown in Schedute “Q”

(000} “Work” means “Work” as defined in the Design/Build Agreement and does not
incilude the Interconnection Work;

(ppp)  “Work Order” means a“Work Order” as defined in the Design/Build Agreement;

and

(aqq) “WRBB” means “WRBB” as defined in the Design/Build Agreement.

SCHEDULES

The following Schedules are attached to, and form part of, this Agreement:

. Schedule A

MoT
31

Schedule B
Schedule C
Schedule D
Schedule E
Schedule F
Schedule G
Schedule H
Schedule I

Schedule J

Schedule' K
Schedule'L

Schedule M
Schedule N
Schedule O
Schedule P

. Schedule @

April 2005 Agreement

Preliminary Project Budget
Communications Strategy
Implementation Plan

Proposed Form of Design/Build Agreement
RFP

Release — April 2005 Agreement
Liaison Committee Terms of Reference
Approval Matrix |

Project Manager Terms of Reference
Parties® Engineers Terms of Reference

Form of Amenidment Agreement to Attach Executed
Design/Build Agreement

Invoicing, Payments and Financial Records -
Reimbursable Costs '
MoT-WEN Relationship Flow Chart
Intellectual Property Licence

WEN Site

* REPRESENTATIONS AND WARRANTIES

MoT represents and warrants to WFN that the represcntatzons and warranties of MoT made
in, or pursuant to, this Section will be true and correct in all material respects at the

Execution Date:

VANOI: 2308057 vB
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(2) this Agreernent has been duly authorized, executed and delivered by MoT and
constitutes valid and legally binding obligations of MoT enforceable against MoT
in accordance with the terms of this Agreement; and

) nothing in this Agreement constltutes an mdemmty or guarantee of perfonnance of
an obligation as such terms are used in S. 72 of the Financial Administration Act,

and that this Agréement and all of its provisions are in compliance with all
provisions of the Financial Administration Act.

3.2 MoT recognizes and agrees thai WFN would not have entered into this Agreement without
the representations and warranties set out in Section 3.1, and that WFN is expressly relying

on such representations and warranties.
WEN
33  WFN represents and warrants to MoT that the representations and warranties of WFN made

in, or pursuant to, this Section will be true and correct in all material respects at the
Execution Date:

() WFN is an aboriginal government established under the Westbank Fzrst Nation
Self-Government Act, 8.C. 2004 c. 17;

(b) WFN has gll necessary power and capacity o enter into this Agreement and to
carry out the transactions contemplated herein and the execution of this Agreement
has been duly and validly authorized by all necessary proceedings required under
the Westhank Fz’rst Nation Self-Government Act, 8,C. 2004, ¢, 17; and

'(c) the making and performance of this Agreement by WFN has been duly authorized
and approved by the duly elected Council of WFN. :

34  WFNrecognizes and agrees that MoT would not have entered into this Agreement, without
the representations and warranties set out in Section 3.3, and that MoT is expressly relying

on such representations and warranties.

4, THE PROJECT

Scope of Work
4.1  The Scope of Work is set out in Schedule B fo the Design/Build Agreement,

4.2 . The Parties agree that the Design/Build Agreement represents the agreement of the Parties
respecting the design and finctional objectives of the Project and the Scope of Work.

43  Asbetween MoT and WFN only, the Parties agree that MoT has prepared and is responsible
for sufficiency and accuracy of the Design and Construction Requirements. Each Party
agrees to cooperate with the other to ensure the ability to seck compensation for errors.or
omissions in the Design and Construction Requirements caused by third parties including,
after the Assignment and Assumption, the assighment of any such contracts to MoT.

_7.
 VANOL: 2308097:9
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Amendments to Scope of Work

44  The Parties agree that it is their mutual desire to complete the Project in a way that ?row'des
the best value within the Preliminary Project Budget. The Parties may jointly agree to
amend the Scope of Work from time to time, in accordance with Section 8.40.

4.5  Either Party may request an amendment to the Implementation Plan, the Design/Build
Agreement, the design set forth in the USL Report, the Project Budget or the Scope of Work
by making a Change Request to the Liaison Committee, with sufficient detail so as to permit

_the Liajson Committee to consider the proposed amendment.

4.6  Within 5 days, or such longer time as the Parties may agree, after recelpt of a Change
Request, the Liaison Committee shall meet fo determine whether to accept or reject the
proposed amendment to the Implementatzon Plan, the Desxgn/Buz!d Agreement, the design
set forth in the USL Report, the Project Budget or the Scope of the Work.

4,7  Where the Liaison Committee rejects a proposed amendment to the Implementation Plan, the
' Design/Build Agreement, the design set forth in the USL Report, the Project Budget or the
Scope of Work, the Decision ofthe Liaison Committee shall be recorded and WFN shall not
issue a Work Order pursuant to DB 33 of the Design/Build Agreement

4.8 Where the Liaison Commitiee approves a proposed amendment to the Imp]ementatlon Plan,
the Demgn/Bmld Agreement, the design set forth in the USL Report or the Scope of Work,
" WFN shall issue a Work Order setting out the proposed amendment in accordance with
DB 34 of the Design/Build Agreement, and any Extension of Time and additional
compensation that becomes payable to the Design-Builder as aresult thereof shall be deemed

to be a Relief Event.

4.9  Unless otherwise agreed to by the Lisison Committee, additions to the Scope of Work that
solely benefit one Party will be paid for by the Party so benefiting,

Project Budget
4,10 The Parties agree that the Preliminary Project Budget is as set forth in the table attached at
Schedule B. ,

4.11 WFN will update the Project Budget to include all Reimbursable Costs and an updated
forecast of the estimated cost to complete the Work on a mionthly basis in accordance with
Section 8.15.. Any Reimbursable Costs that exceed the Project Budget will not be the
responsibility of WFN, If the Réimbursable Costs are forecast o exceed the Project Budget,
the Lisison Committee will ask MoT to seek an increase in the Project Budget. If such
increase is not, in whole or in part, obtained, the Liaison Committee will determine whether
to reduce scope or to take any other action it deems appropriate. In making such
determination, the Liaison Committee will have regard to Section 5.1.

4.12 TheParties agree that the Project Manager is permitted to authorize specific expenditures in
the event of an Emergency or where the amount required is under $25,000.00 per occurrence.
In the event of an Emergency that requires the Project Manager to authorize specific

.8
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expenditures, the Project Manager shall provide verbal notice to the Liaison Committee as
soon as practicable, and shall provide notice in writing to the Liaison Committee within 24
" hours after providing verbal notice to the MoT Representative,

4.13  Except in the case of an Emergency, any accessing of the Contingency for greater than
$25,000.00 per occurrence requires the written approval of the Liaison Committee.

RFP Litigation

4.14 The Parties agree that, subject to Section 4.15, any loss, cost, or expense arising from third
party claims occasioned by the RFP and RFP process shall be deemed to be Reimbursable
Costs, except to the extent that such claims are caused by the neghgence or unlawful act of

WEFN or its employees:

415 Inthe eventof any third pa.rty claims referred to in Section 4.14, WFN may assume control
of the negotiation, séttlement or defence of such a claim. MoT shall cooperate in good faith
in respect of any such third party claim and may participate in such negotiation, settlement or
defence. MoT may, at its own cost, retain counsel to act on its behalf if there is a conflict
between the interests or deferices of WFN and MoT. This clause wil! survive after the

termination of this Agreement.

5. APRIL 2005 AGREEMENT

51  Provided that the Project is designed and constructed in general conformance with the USL
Report and unless the Partiés agree otherwise, the Parties agree that MoT is released from its
obligations set out in Section 9.2 of the April 2005 Agreement as that section relates to the
subject matter of this Agreement and as further conﬁrmed in the release attached at

Schedule G.
6. = FUNDING ARRANGEMENTS

Project Contributions
6.1  MoT has established a Prehmmary Project Budget of $23,000,000.00, as detailed in
Schedule B. :

Project Procurement Process and Project Budget Process

62  If the cost for the Design and Cénstruction of the Proj ect as detailed in the responses
received by WEFN pursuant to the RFP, exceed the Preliminary Project Budget, the Parties
may negotiate with the Preferred Proponent in accordance with the process prescribed inthe
RFP in'an effort to bring the Award Amount within the Preliminary Project Budget.

6.3  If WEN, with the assistance of MoT, cannot ‘successfully conclude negotiations with the
Preferred Proponent leading to execution of the Design/Build Agreement, the Parties may, to
the extent permitted by the RFP, negotiate, with other ranked Proponents or may terminate

the RFP process and consider other options to deliver the Project.

VANOL: 2308097: V9
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7. REIMBURSABLE COSTS AND FEE FOR SERVICE

Reimbursable Costs and Fee for Service

7.1  MoT shall, in accordance with Schedule M, pay to WFN the aggregate sum of the -
Rexmbursable Costs incurred in respect of the Project plus the Fee for Service in accordance
with this Section 7.

7.2 Inrespect of each month:

(a) \ WEN wili prepare and submitto MoT a payment application settmg out the Feefor
Service which is due and owing for the applicable month;

(b) the Project Manager will prepare and submit to MoT a payment application setting
out the Reimbursable Costs, excluding any fees and disbursements payable to the
Project Manager, incurred during the applicable month; and

(c) the WFN Liaison Committee Representative will prepare and submit to MoT a
‘ payment application setting out any fees and disbursements payable to the Project
Manager and WFN Liaison Committee costs for the applicable month,

(collectively, a “Monthly Payment Application™),

7.3 Bach Monthly Payment Application will be dated as of the last day of the month to which it
relates,

74  The Monthly Payment Application submitted in respect of a particular month shall contain
- the following mformanon' 7

() a summary of the Reimbursable Costs incurred to the date ofthe Monthly Payment
- Application, together with sufficient backup documentation t6 permit MoT to
approve the Monthly Payment Application and a statement bearing the following
language: “This statement is delivered to MoT pursuant to an agreement between

MoT and WFN which is dated for reference [include date]. I certify that this is a

true and correct statement of the Reimbursable Costs which have been incurred

during the statement period on account of the Project and are net of all goods and

services tax.”;

(b)

S$16, S17

210 -
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816, 517
7.5

7.6  Notwithstanding payments made pursuant to Subsection 7.1, WFN is responsible for
performance of its obligations in this Agreement and it acknowledges that payment by MoT
does not constitute aceeptance on the part of MoT of the Design-Builder’'s Work or WFN’s

performance of its obligations under this Agreement.

Relief Events
7.7  Inthis Agreemént, a Relief Event means any of the following everifs or circumstances:

{a) any breach of any provision of this Agreement by MoT,;
(b) any breach of any ofthe Protocol Agreements by MoT or any of the Utility owners;
{c) the occurrence of a Reimbursable Delay;

(d) the issuance of a Work Order;

(&) any factual inaccuracies in the geotechnical data in the Reference Documents;

) the occurrence of an Event of Défault; N
()  the ocourrence rof an Emergency; |

(h) any delay in review or processing of an 'appﬁcaﬁon for permits, iicencas approvals

or certificates which are not the responsibility of WFN;

() the discovery of Contaminants at the Site; beyond those previously disclosed or
designated in the Design/Build Agreement;

)] the discovery of any Heritage Object on or under the Site, beyond those previously
disclosed or designated in the Desigr/Build Agreement, but excluding the impact of
- any work to comply with WFN policies or laws to the extent that such policies or
laws exceed both the requirements set forth in the Heritage Conservation Act,
R.S.B.C. 1996; c. 187 and the requirements set out in WFN’s Interim Heritage

Policy attached to the Design/Build Agreement as Schedule I; and

. -11 -
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(k) any other event or circumstance which would entitle the Design-Builder to claim
additional compensation, an Extension of Time or damages from WFN,

but excluding any evei:t,.to the extent caused by the negligence or unlawful act of WFN.

7.8  Upon the occurrence of a Relief Event:

(a) WEN shall be entitled to include the financial consequences of the Relief Event in
the apphcable Monthly Payment Application(s), which consequences are any
increase in the Contract Price and any. direct losses, costs, damages and expenses
claimed by the Design-Builder or any other person; and

{5)] the Time Schedule, Substantial Completlon Date, Final Completion Date and
milestones in the Demgn/BmId Agreement shall be adjusted commensurately to the
period during which the progress of the Work was impacted by the Relief Event,
provided that the Design-Builder materially complies with DB 42 (“Extension of
Time") of the Design/Build Agreement.

8.  PROJECT DELIVERY AND GOVERNANCE ARRANGEMENTS

WFN as Deliveror of the Project

8.1  Exceptto the extent that WFN’s ability to manage and deliver the Project is constrained by a
Decision, review, approval or direction, or a Jack thereof as the case may be, from the
Liaison Committee or MoT, WFN will, and is solely responsible to, manage and deliver the
Project in- accordance with this Agreement the Design/Build Agreement and the

Implementanon Plan,

8.2  The Parties agree to cooperate fully in all aspects of the management and delivery of the
Project.

8.3  The relationship between the Parties respecting the Project is attached as Schedule O.

8.4  Except to the extent that WFN’s ability to implement, manage or eiforce the Design/Build
Agreement or any other contracts, including any terms or conditions related to damages or |
injury caused by the acts and omissions of the De'sign-Builder or other contractors retained
by WFN and their employees agents and representatives, is constrained by the need to
obtain 2 Decision, review, approval or direction from the Liaison Committee or MoT, WFN
is solely responsible forimplementing, managing and enforcing the Désign/Build Agreement
and such other contracts, No agreement or contract entered into by. WEN will impose any
obligation or liability whatsoever directly between MoT any contractor or the Design-
Builder or any of their.employees, agents or repregentatives, except as expressly set out in

* the Design/Build Agreement or otherwise expressly agreed to in writing by MoT.

85  Nothing in this Agreemenfw&ll create or constitute any contractual relationship, parmership,
joint venture, joint enterprise, principal-agency or employer-employee relationship between
MoT and the Design-Builder or any other contractor of WFN.

. , -12 -
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DesiMﬁiId Agreement
8.6  WEFN, in conjunction with MoT, will within the process prescribed by the RFP, negotiate the

Design/Build Agreement with the Preferred Proponent using the form of Design/Build
Agreement attached as Schedule E to this Agreement as the basis for such negotiations.

8.7  Prior to execution of the negotiated form of Design/Build Agreement by WEN and the
Preferred Proponent, the Parties will forward a copy of the proposed form of Desgign/Build
Agreement to MoT and to WFN Council for review and approval of any amendments to the
proposed form of Design/Build Agreement attached as Schedule E. If approved, WFN and
the Preferred Proponent will execute the negotiated form of Design/Build Agreement. For

. greater cerfainty, the Parties agree that any amendments to the proposed form of
Design/Build Agreement attached as Schedule E must be acceptable in their entirety to MoT
and WEN Council and the Parties further agree that WFN will not execute the Design/Build
Agreement unless MoT and WFN Council have expressly approved in writing any
amendments to the proposed form of Design/Build Agreement attached as Schedule E.

8.8  The Parties agree that upon execution of the DeslgﬁfBuild'Ag:reement it shall be attached
hereto as Schedule L and shall thereafter form part of this Agreement. The Parties further
agree to amend this Agreement by means of the form of amendment agreement attached to

this Agreement at Schedule I..

89  Ifand whenever WFN breaches or fails to observe or perform any of its materjal covenants
~ or agreements contained in the Design/Build Agreement on the part of WFN to be observed
or performed, whether of a positive or negative nature, then and in every such case, WFN

shall be in defaulf under this Agreement.

Responsibilities of WFN
8.10 'WFN will be responsible for the performance of all of its obligations pursuant to this
Agreement, and the Design/Build Agreement. _

8.11 'WFN shall deliver to the Liaison Committee in a imely manner, copies of all pertinent
information received from the Design-Builder with respect to the Project.

8.12 'WFN shall provide the Liaison Committee with timely access to all Project records.

8.13 WEN shall develop, in consultation with the Liaison Committee, a financial audit process
that will involve random detailed audits of a Tepresentative sample of the financial and
Project management records of the Design-Builder.

8.14  WFN shall take all reasonable steps to cause the Design-Builder to perform and fulfill all of
its obligations pursuant to the Design/Build Agreement, including but not limited to the

obligation to:
(8) implement the Quality Management Plan and a safety audit plan for the Project;

=13 -
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) obtain all required consentks, permits, licences, certificates, approvals and
environmental permits of any govemnment authority having jurisdiction that are
necessary for the completion of the Project;

(c) not commence Construction of any portion of the Project until all required
consents, permits, licences, certificates, approvals and environmental permits of
any government authority having jurisdiction that are necessary for the completion
of the Pro_|ect have been obtained;

{d) maintain and comply with, throughout the Project, all insurance and bonds m forms
and amounts required by the Design/Build Agresment; and

(e) provide the Liaison Committee with written notice at least 30 days prior to the
Actual Substantial Complct-ion Date,

B.15 WFN will submit to thc Liaison Commlttee a monthly progress report together with each
Monthly Payment Application. Each monthly progress report shall include:

(a) a statement of the progréss of the Désign and Construction of the Project to date;

®) a statement setting out the Reimbursable Costs incurred to end of the immediately
preceding month together with the updated Project Budget and a forecast of the
estimated cost to complete the Work;

(c). a summary log of all material communications to date;

(d) a summary of all regulatory and other approvals received to date;

(e) a summary log of quality management issues encountered to date, including but not
limited to audits and Compliance Reviews conducted;

()  asummary log of risk management issues encountered to date; and

(8) such other information as may be reasonably requested by the Liaison Committee.

WFN Obligation to Preserve Bonds

8.16  WEFN shall take all reasonable steps so as to avoid preJudzcmg the surety of the perf’ormance
bond and labour and material payment bond issued in respect of the Project and the
Design/Build Agreement in any way which may result in obviating such performance bond
or labour and material payment bond. WFN shall thereby, without limitation:

(a) perforim el! of its material obligations set out in the Design/Build Agreement;

(b) . notifythe surety and the Liaison Committee of any material Design-Builder default
under the Design/Build Agreement promptly upon becoming aware of such
default; and
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{¢) - promptly notify and obtain the consent of the surety of any proposed material
change to the Design/Build Apreement that may prejudice the surety, including
without limitation; making payments contrary to DB 51 (“Payment”) of the
Design/Build Agreement.

MoT Obligation to Preserve Bonds

8.17 MoT shall take all reasonable steps so as to avoid prejudicing the surety of the performance
bond and labour and material payment bond issued in respect of the Project and the
Design/Build Agreement in any way which may result in obviating such performance bond
or labour and material payment bond. MoT shall thereby, without limitation:

(a) perform all of its matenal obhgatxons set out in this Agreement,

) notzf}the surety and the Liaison Commltteé.of any material Design-Builder default
under the Design/Build Agreement, promptly upon becoming aware of such
default; and

(e) promptly notify and obtain the consent of the surety of ahy proposed material
change to the Design/Build Agreement that may prejudice the surety, including

without hmltatlon

(1) making payments confrary to DB 51 (“Payment”) of the Design/Build
Agreemcnt, and ‘

(if) varying the Final Completion Date without the pre-approval of the surety.

Assignment of Rights and Obllgations
B.18 Upon the earlier of termination of this Agreement in accordance mth Section 17.3 or the
issuance of the Certificate of Final Completion, WFN shall be deemed to have antomatically,
and without further action, fransferred and assigned the following to MoT, and MoT shall be
deemed to have accepted such transfer and assignment:

(a) the Design/Build Agreement, including but not limited to all rights and entitlements
to the benefit of all of the Design-Builder’s covenants, obligations and liabilities to -
WFN and all of WEN’s obligations and liabilities to the Deszgn-Bullder,

() ell rights and obhganons and other duties of WFN with respect to the Project;

(© all WFN’s inferest in ariy warranties provided by the Demgn-Bmlder respecti ngthe
Project; and

(d) all Work constructed and all ownership rights, including copyright and the moral
rights in the Design-Builder’s findings, data, specifications, drawings, working
papers, reports, documents, and other mateiials, whether complete or otherwise,
that have been produced, received or acquired by the Des1gn-Bu1Ider as aresult of

the Design/Build Agreement,
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(collectively, the “Assignment and Assumption”).

8.19  Concurrent with the Assignment and Assumption, WFN shall release and pay to MoT the -
holdback held pursuant to DB 7 of the Design/Build Agreement, MoT acknowledges that it
will become a trustee of the holdback upon receipt. ‘

820 With effect from the date of the Assignment and Assumption, MoT hereby remises, releases
and forever discharges WEFN and its Chief and Council, servants, agents, employees
(including contract employees), advisors; consultants, insurers, sureties, predecessors,
successors, assigns, représentatives and the members of WFN, but excluding the Design-
Builder and its subcontractors and suppliers and the Project Manager (collectwely, the
“WEN Releasees”), and each of them, from any and all actions, manner of actions, canses of
action, claims, suits, debts, demands, liens, damages, interests, costs, gnevances, obligations
or liabilities of every nature and kind whatsoever, and howsoever arising, whether known or
unknown, whether at law, in equity or by statute, or otherwise, which MoT ever had, then -
has, or may in the fulure have against the WFN Releasees, or any of them, as a result of,
arising out of, or in any way related to any cause, matter or thing, whatsoever, arising directly or
indirectly from this Agreement or the Project, except: '

() Surviving Claims; and

® any claim for funds which were paid to WFN by MoT on account of the Contract
Price, but which were not remitted to the Demgn—Bmlder pursuant to the

Demgn/BuJid Agreement.
Surviving Claims are claims which:
(a) MoT:
® did not know, or could not reasonably have kriown, about prior to the

Assignment and Assumption; or

(ii)  provided written notlce to WEN of prior to the Assignment and
Assumption;

(b) . were caused by the negligence or unlawfu] act of WFN or its employees, but:
excluding such claims to the extent that they were caused by the negligence or
unlawfisl act of WFN’s contractors and consultants (including without limitation,
the Design-Builder and the Pro ject Manager); and

{c) MoT provides notice to WFN of within 2 years a.ﬁer the Assignment and
Assumptlon

Liguidated Damages

821 To the extent that WEN receives payment of any liquidated damages from the Design-
Builder pursuant to DB 43 of the Design/Build Agreement, such liquidated damages shall be
deemed to be a credit against the Reimbursable Costs.
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Liaison Committee

8.22 This Agreement establishes the Linison Committee which will serve as the Decision-makihg
body for the Parties in respect of all matters requiring Decisions, reviews, approvals or
direction of the Parties in respect of the subject matter of this Agreement.

8.23 The Liaison Committee will act in accordance with the Liaison Committee’s Terms of
Reference attached as Schedule H.

824 To the extent that they may materially and substantially impact the Scope of Work, the Time
Schedule or the Reimbursable Costs, the following matters may only be implemented

following approval of the Lirison Commiittee:

(a) k amendments to the Implementation Plan;

(b) amendments to the Design/Build Agreement.;

{c) | changes in the Work or the Scope of Work;

(d) Variances to the Design and Consiructioni Requirements;

) recommendations by the Parties’ Engineers for technical compliance;

) recommendations by the Parties’ Engineers at the appropriate stages of the Design-
Builder’s preliminary design and final designs;

(®) amendments to the Traffic Management Plan;
() the Quality Management Plan;

0] | subject to the limit of $25,000.00 as set out in the .Agreement, and except in the
case of an Emergency, expenditure of the Contingency;

)] amendments to the Communications Strategy;
k) termination of the Design/Build Agreement; and
1)) Design review pursuant to DB 21 of the Design/Build Agreement; and

(m) any other matters to which the Liaison Committee agrees to provide a Decision or
Direction.

Liaison Cormmittee Unanimity.
8.25 The Liaison Committee must be unanimous when making any Decision or providing any
direction,
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8.26 Any Decision that the Liaison Committes cannot resolve through amicable negotiation or
any failure to achieve unanimity will be resolved in accordance with Section 14 — DEGISIOH

Makmg Process,

Project Manager

8.27 The Project Manager shall be appointed by WFN within 10 days after advertising the Project
on BCBid. WFN shall provide notice to MoT of the appomtmcnt of the Project Manager
promptly after having made the appointment,

8.28 WFN sha]_] cause the Project Manager to act in accordance with the terms of reference set out
in Schedule J.

8.29 Anychange to the Projéct Manager will be made by WEN only upon prior written agreement
of the Liaison Committee, The Liaison Committee shall not unreasonably withhold or delay
its agreement to a change of the Project Manager proposed by WFN. :

WFN Engineer and MoT Engineer

8.30 'WFN and MoT will each procure the services of a professional engineer currently licenced to
practice within the Province of British Columbia.

8.31 WFN shall cause the WFN Engmeer and MoT shal! cause the MoT Engineer to assist the
Project Manager with the f‘o]lowmg

(a) development and implementation of a quality audit plan for the Project, including
design reviews for technical compliance at all stages of Design and Construction of
the Project;

) advice and assistance, as and when required; and

(©) - other services ag are determined to be appropriate by the Project Manager, in

consultation with WFN and MoT.

8.32 WFN shall cause the WFN Engineer and MoT shall cause the MoT Engineer to provide their
respective advice and assistance to the Project Manager and as requested by the Liaison

Committee.

.33 The terms of reference for the WFN Engineerand the MoT Engineer and how they will work
together cooperanve]y is set out in Schedule K. )

Implementation Plan

8.34 WEN will prepare the Implementation Plan, generally in the form attached as Schedule D as
5001 as reasonably possible following the execution of the Design/Build Agreement, to the
satisfaction of, and for the approval by, the Liaison Committee.
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Changes to Desigré and Canstrucﬁan Requirements

8.35 WFN shall cause the Project Manager to submit any request for a Variance to the Designand
Construction Requirements to the Liaison Committee for consideration and recommendation
to MoT. Any request for a Variance to the Design and Construction Requirements shali be
accompanied by a detailed description of the proposed Variance, the reasons for the
proposed Variance and an estimate of the cost and schedule irnpact of the proposed Variance.

8.36 Upon receipt of a request for a Variance to the Design and Construction Requirements, the
Liaison Committes shall consider the request and within 5 days after receipt of the request,
shall either reject the proposed Variance or recommend the proposed Variance to MoT and
MoT shall consider the request and, within 30 days after receipt of the request, may approve
the proposed Variance at its sole discretion and on such conditions as it deems appropnate
and if so approved WFN shall direct the Project Manager to issue a Work Order in

accordance with DB 34,

8.37 Notwithstanding Section 8.35 and 8.36, the Par,ties acknowledge and agree that a proposed

change to the design set forth in the USL Report shall not be considered a Variance to the

. Design and Congtruction Requirements. Any proposed change to the design set forthin the
USL Report shall be managed in accordance with Section 8.40 through 8.43, below.,

Laws ,
838 MoT and WFN shall comply with all applicable Laws.

Permits and Approvals

B.39 Both Parties will make reasonable efforts to ensure that the rev:ew and processing of
applications for permlts licences, approvals, and certificates, which must be obtained from

each of them, are reviewed and processed in a timely manner.

Project Change Management

8.40 WEN shall cause the Project Manager to submit any proposed amendmerits (a “Change
Request™) to the Implementation Plan, the Design/Build Agreement, the design set forth in
the USL Report, the Project Budget or changes in the Scope of Work to the Liaison

Committee for consideration.

8.41 Whereaproposed amendment to the Implementation Plan, the Design/Build Agreement, the
design set forth in the USL Report, the Project Budget or changes in the Scope of Work is
submitted to the Liaison Committee, the Project Manager shall cause the person initiating the

" proposal to include with the proposal a description of the proposed change, the reasons for
the proposed change, the steps that any person will have to take to mitigate any impacts of
the proposed change, the options available to mitigate such impacts and the estlmaled cost of

the proposed change.
. 8.42 Within 5 days after receipt of a proposed amendment, or change in accordance with Section

8.40, the Liaison Committee shall either approve or reject the proposal. Where the Liaison
Committee approves a proposal submitted pursuant to Section 8.40, it shall confirm its
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approval along with any conditions imposed by the Liaison Committee in writing and WFN
shall direct the Project Manager to issue a Work Order in accordance with DB 34,

8.43 If within 5 days after receipt. of a proposed amendment or change, in accordance with
Section 8.40, the Liaison Committee does not provide a written approval with respect to the
proposed amendment, change or Variance, it shall be deemed to have been rejected by the

Liaison Committee,

Changes"ﬁi' Errors in Design

8.44 MoT and WFN will prowde notice to the Liaison Comnnttee immediately upon beqommg
aware of any etror, oimission, deficiency or non—conformance in the Design, Construction or _
the Work.

Site Licence

845 MoT grants WEN, together-with machfnery, vehicles, supplies, and equipment, a non-
exclusive right to enter upon and occupy the WEN Site and 1o conduct the Work (the “Site
-Licence™) on the following terms and conditions:

(@)  theSite Licence commences on the date that the Design-Builder provides evidence of
the “Wrap up” Commercial General Liability policy in accordance with Section 3.1 of
Schedule E2 to the Design/Build Agrcernent and terminates on Assignment and

Assumption;
(b)  WEN s entitled to sub-licence the Site Licence on the same tesms and conditions as

the Site Licence,

9.  INVOICING, PAYMENTS AND FINANCIAL RECORDS

9.1  WFN wiil establish and mamtam invoicing, payments and financial records int accordance
with Schedule M.

10. COMMUNICATIONS STRATEGY

10.1 The Parties agree to undertake joint pubhc communications activities related to this
Agreement and the Project in accordance with the Communications Strategy attached as

Schedule C

10.2  The Parties agree that the Communications Strategy is intended to enhance opportunities for
open, transparent, effective and pro-active communications with the public through
appropriate, fimely and consistent public mfonnatlon activities that recognize the
contributions of MoT and WFN. :

10.3  The Parties agree that all public communication and information material in relation to the .
Project shall comply with the provisions of the Communications Strategy.
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104 The WFN Liaison Committee Representative will prepare a written monthly report to the
Liaison Committee respecting all communications activities relating to the Project for the
previous month and cutlining communications activities planned for the upcoming month.

11,  PROJECT SCHEDULE AND COMPLETION.
Actual Final Completion Date and Actual Subsiantial Completion Date

11.1  Subject to any Extensions of Time permitted by virtue of the occurrerice of one or more
Relief Events, WFN shall use reasonable best efforts to cause the Design-Builder to achieve
the Actnal Substantial Completlon Date by no later than May 31, 2008.

11,2 Subject to any Extensions of T1me permltted by virtue of the occurrence of one or more
Relief Events, WEN shall use reasonable best efforts to cause the Design:Builder to achwve

a Final Completxon Date that is no later than July 31, 2008,

11.3  WEN shall use reasonable best efforts to cause the Design-Builder to do the following, onor
before the Actual Final Completion Date:

(a) provide all plans, including all requn‘ed documentation referred to in DB 37 of the
Design/Build Agreement to MoT and in a format acceptable to MoT;

(®) | rectify any defects, deficiencies and Unacceptable Work in the Project (except for
warranty obligations under the Design/Build Agreement);

{c) assign all warranties from WFN to MoT; and

(d) cause the Project to be available for safe, unobstructed and uninterrupted use by the
public,

all in accordance with the terms of the Design/Build Agreement,

Project Acceptance Process

11.4  Upon the issuance of the Certificate of Final Completion, WEN shall be deemed to have
automatically, and without. further action, transferred and assigned the following to MoT,
and MoT shall be deemed to have accepted such transfer and assignment:

(a) the Design/Build Agreement,' including but not limited to all n':ghts and entitlements
to-the benefit of all of the Design-Builder’s covenants, obligations and liabilities to
WFN and all of WFN’s obligations and liabilities to the Design-Builder;

® all rights and obligations and other duties of WFN with respect to the Project;

{c) all WFN g interest in any warranties prowded by the Design-Builder respecting the
Project; and

(d) all Work constructed and all ownership tights, including copyright and the moral
rights in the Design-Builder’s findings, data, specifications, drawings, working
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papers, reports, documents, and other mateﬁals, whether complete or otherwise,
that have been produced, received or acquired by the Design-Builder as a result of
the Design/Build Agreement.

11.5  Subject fo the exceptions set out in Section §.20, upon the issvance of the Certificate of Final
Completion or the earlier termination of this Agreement pursuant to Section 17.3, MoT will
be responsible for all aspects of the Project, including any defects in the Design or
Construction, whether latent or patent, as well as the operation and maintenance of the

Project.

11.6 Notvmhstanmng the issuance of the Certificate of Final Completmn pursuant to Subsection
11.4, WFN is responmb!e for performance of its obligations in this Agreement and it
acknowledges that issnance of the Certificate of Final Completion does not ‘constitute
acceptance on the part of MoT of the Design-Builder’s Work or WFN’s performance of its

obligations under this Agreement.

11.7 Effective upon the issuance of the Certificate of Final Completion, MoT grants to WFN a
licence to use the information set out in Section 11.4(d) in accordance with the form attached

as Schedule P,

12.  CONFIDENTIALITY

Confidentiality and Release of Information

12,1  All of the information, materials and documentation relating to the Project is and will be
confidential among the Parties. A Party will only disclose information relating to the Project
or to this Agreement with the prior written consent of the other Party except for disclosure
that is required for purposes of the Project or as required by Law.

Freedom of Information

122  Any documentation relating to the Project that is in the custody or control of MoT is subject
to the Freedom of Information and Protection of Privacy Act (B.C.). MoT will provide
WFN with notice pursuant to the Freedom of Information and Protection of Privacy Act
(B.C.) prior to any proposed release of any such documentation. -

13, * INDEMNITY

13.1 Subject to Section 8.20, WFN indemnifies and saves harmless MoT and its representatives,
employees, agents and contractors from and against all claims, liabilities and demands of any
kind arising out of or attributable to WFN's feulu;re to perform under this Agresment,
negligence or unlawfiil act,

13.2 Notwithstanding anything else contained in this Agreement, WFN is not responsible for
claims, liabilities and demands with respect to any injiiry to any persons (including, without
limitation, death), damage to or loss or destruction of property, économic loss or
infiingement of rights caused by or arising directly or indirectly from:
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(a) MoT’s work on the geotechnical, archaeolo gical environmental and fisheries
issues relating to work undertaken in edvance of the execution of the Design/Build

Agreement;

) the Federal Department of Fisheries and Oceans® approval of the Work to be done
within Okanagan Lake;

(c) .the USL Report;

(d) the relocation of the existing Terasen high pressure gas line;

(e) the pre-loading of that portion of the embankment fill as has been performed by
MoT; 3

() the stnppmg and pre-grading of such sections of the Site as has been performed by
MoT;

(g) the sufﬁc'iency ot accuracy of the Design and Construction Requirements;

(1)) Golder Associates geotechnical data; and
@ Golder Associates archaeological report.

14, DECISION MAKING PROCESS

Efforts to Make Decisions

14.1  The Parties, including their representatives on the Liaison Committee, as the case may be,
agree that they will make bona fide efforts to reach any Décision that they are required to
make under this Agreement ‘through amicable discussion and negotiation and will use
reasonable efforts to make a Decision as efficiently, quickly and cost effectively as practical
by following the decision making process in this Section 14,

Dispute Resolution

14.2  Ifany Decision is not made by the Liaison Committee within five Business Days of it being
referred to the Liaison Committee, then either of the MoT Liaison Committee Representative
or the WFN Liaison Committee Representative may refer the matter to the Deputy Minister
of Transportation and the Chief of the Westbank First Nation who will then jointly
endeavour to resolve any Dispute and make a Decision. The Deputy Minister, MoT and the
Chief, WFN may choose mediation as a means to setile any Dispute.

Arbitration

143 Ifany D15pute, which does not relate to the same or substantlally the same subject matter asa
dispute between WEN and the Design-Builder under the Desi gn/Build Agreement, is not
resolved by the Deputy Minister of Transportation and the Chief of the Westbank First
Nation within ten Business Days of the Dispute being referred to them, or such longer time
as they may agree, then, subject to Section 14.4, either Party may refer the Dispute to
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arbitration in which case the Dispute will be finally determined by arbftration in Kelowna,
British Columbia under the British Columbia Commercial Arbitration Act.

144  Notwithstanding any other provision of this Agreement, the Parties agree that if the subject
matter of any Dispute relates to the same or substantially the same subject matter as a dispute
between WEN and the Design-Builder under the Design/Build Agreement, then the Parties
agree that, to the extent that the Disputs is dealt with pursuant to the Design/Build
Agreement, they will participate in and be bound by any decision reached pursuant to such
dispute resolution procedure. Subject to Section 14.5, the Parties agree that, to the extent
that a Dispute is being pursued under the Design/Build Agmeﬁlent, they may not pursue their
Dispute under this Agreement or in any other forum until such time as the dispute under the
Design/Build Agreement is resolved. - :

14.5  The Parties agree that nothing contained in this A greement will constitute a precondition so
as to preclude either Party from commencing legal proceedings in the Courts of British
Columbia where such proceedings are necessary to preserve any applicable limitation period.”

14.6 The Parties agree that Design and Construction of the Work will continue while a Dispute is
ongoing to the extent reasonably possible.

147 In the event of any Disputes (including those in respect of the Design/Build Agreement)
referred to in this section that occur prior to the Assignment and Assumption, WEN may
assume comtrol of the negotiation, seftlemerit or defence of such Dispute. MoT shall
gooperate in good faith in respect of any such Dispute and may participate in such
negotiation, settlement or defence. MoT miay, at its own cost, retain counsel to act on its
behalf if there is a conflict between the interests or defences of WFN and MoT.

148 In the event of any Disputes (including those in respect of the Design/Build Agreement)
reférred to in this section that ocour after the Assignment and Assumption, MoT may assume
conirol of the negotiation, settlement or defence of such Dlspute WFN shall cooperate in
good faith in respect of any such Dispute and may participate in such negotiation, seftlement
or defence. WFN may retain counsel to act on its beha]f if there is a conflict between the
interests or defences of WFN and MoT. .

15. APPROPRIATION

15.1 MoT’s funding in this Agreement for the Project is conditional upon an appropriation, as
defined by, and pursuant to, the Financial Administration Act.

16; NOTICE

16.1  The following person from each Party will be the primary contaot for each Party in respect of
notlﬁcanons required pu:suant to this Agreement;

For MoT:

Mr. Dirk Nyland
Chief Engineer
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B.C. Ministry of Transportation
940 Blanchard Street

Victoria, British Columbia
VBW 9T5

Phone: (250) 387-2310
Facsimile: (250) 387-7735

For WFN:

Westbank First Nation

c/o Urban Systems

No. 500 - 1708 Dolphin Avenue
Kelowna, British Columbia
V1Y 954

Attention: Mr. Dick Fletcher

Phone: (250) 762-2517
Facsimile: (250) 763-5266

17. TERMINATION
Termination |
17.1 Upon the occurrence of a material breach of any of its obligations, whether positive or

negative in nature, pursuant to this Agreement, MoT may notify WFN that it is in default of
its obligations and instruct WFN to correct the material breach within 10 Business Days

following receipt of such nofice,

17.2  Ifthe mé.terial breach referred to in Section 17,1 cannot be corrected in the 10 Business Days
specified, WFN shall be in compliance with MoT’s instructions if WFN:

(a) commences the correction of the material default within the specified time;
(b) provides MoT with a reasonable schedule for such cotrection; and
() corrects the materjal default in accordance with such schedule.

17.3 If WFN fails to correct the material default in the time specified or subsequently agreed.
upon, without prejudice to MoT’s remedies herein or at law, MoT may terminate this

Agreement,

18. MISCELLANEOUS

Gender and Number

18.4 Inthis Agreement, “person” includes a corporation, firm, association and any other legal
entity and words in one gender include all genders, and words in singular include the plural

and vice versa.
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Headings

185 In this Agreement, using separate parts and inserting headings are for convenience of
reference only, and will not affect the interpretation of this Agreement. '

Prior Agreementis

186 This Agreement constitutes the entire agreement between the Parties inrespect of the subject
matter of this Agreement and supersedes all other understandings, representations or
agreements, oral or otherwise, as between the Parties with respect to the subject matter of
this Agreement existing prior to the execution of this Agreement.

Assignment

18.7 MoT may, in its sole discretion, assign this Agreement or any right or obligation under this
Agreement to any corporation or agency of the Province of British Columbia and, with the B
prior written consent of WFN, to any other person provide that such corporation or agency of
the Province of British Columbia or other person agrees in writing to be bound by the terms
of this Agreement and perform all obligations of MoT under this Agreement prior to such
assignment taking place, MoT will promptly notify WEN of any such assignment and
provide a copy of the written agreement of the assignee confirming that it is bound by the
terms of, and will perform all of the obligations of MoT under, this Agreement, WFN will
not, except as expressly set out in this Agreement, assign, either directly or md:rect]y, this
Agreement or any right or obligation of WFN under this Agreement without the prior written
corisént of MoT,

Severability

18,8 If any provision of this Agreement is found to be illegal or unenforceable, it will be _
considered separate and severable from this Agreement and the remaining provisions of this
Agreement will remain in force and be binding upon the Parties as though the illegal or
unenforceable provision had never been included.

Enurement

18.9  This Agreement enures to the benefit of and is binding on the Parties and their successors -
and permitted assigns.

Fi urther Assurances

18.10 Upon the request of the other, each of the Parties will make, do, execute or deliver to each
other any other reasonable deeds, documents, instruments and assurances and do any other
reasonable acts required to carry out the true intent and meaning of this Agreement.

Counterparts

18,11 This Agreement may be executed in two or more counterparts by each Party signing a
separate copy of it (including a photocopy or facsimile copy) and delivering it to the other
Party by facsimile with an originally executed copy of it to follow by mail or courier.
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Time

18.12 When a time limitation under this Agreement for the performance on an obligation eipires
on a Saturday, Sunday, or a statutory holiday, the time for the performance of'that obligation
governed by the time limitation is extended to the next day that is not a Saturday, Sunday or

statutory holiday. '

Discretionary Authority ‘
. 18.13 Nothing in this Agreement fettérs or limits the exercise of discretionary authority as set out
in applicable Laws,

Waiver

18.14 No waiver by either Party of a breach or default by the other Party in the observance,
performance or comipliance of any of its obligations under this Agreement will bé effective
unless it is in writing and no such waiver will be deemed or construed to be a waiver of any
‘other breach or default and failure or delay on the part of either Party to complain of an act or
failure of the other Party ‘or to declare such other Party in default, irrespective of how long
such failure or delay continues, will not constitute a waiver by such Party of any of its rights

against the other Party.

This Agreement

18,15 Unless the context otherwise requires, any reference to “this Agreement” means this
_ Instrument and all of the Schedules attached to it and any reference to any Section,
Subsection or Paragraph by number is a reference to the appropriate Section, Subsection or
Paragraph in thig Agreement. Each Schedule attached to this Agreement is an integral part

of this Agreement as if set out at length in the body of this Agrezment. ‘

Amendments or Modifications
18.16 Anymodification or amendment of this Agreement must be in writing and approved by both
Parties.

“Including”

18.17 In this Agreement, the words “include”, “includes” or “including” mean “include without
limitation”, “includes without limitation™ and “including without limitation” respectively,

and the words following “include”, “includes” or “including” shall not be considered to set
forth an exhaustive list. :

18.18 In the case of a conflict or inconsistence between this Agreement and the Design/Build
Agreement, this Agreement will take precedence. ,

Currency
18.19 Al doliar amounts expressed in this Agreement refer to lawful currency of Canada.

27
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1820 The Partics have executed this Agreement as of the date set forth at the beginning of this
Agreement, '

No Condoning

18.21 No condoning, excusing or overlooking by MoT or WFN of any default, breach or non-
observance at any time by MoT or WEN shall operate as 2 waiver of MoT"s or WFN's rights
under this Agreement in respect of any continuing or subsequent default, breach or non-
observance, or so as to defeat or affect the rights of MoT or WFN in respect of any such

- continuing or subsequent default or breach.

Remedies

18.22 Alirights and remedies of the Parties contained in this Agreement shall bé cumulative and
not alternative,

Executed for and on behalf of the Westbank Executed for and on behalf of the Her Majesty
First Nation, by its duly elected Chief and the Queen in Right of the Province of British
Council; : Columbia, as represented by the Minister of
Transportation:

Jofin Dyble, P.Eng. ~
De%tprinister of Transportation

A T
(’—%

Couﬁczilo

Co&nc}'l]or

.28 -
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SCHEDULE A
APRIL 2005 AGREEMENT
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SCHEDULE B
PRELIMINARY PROJECT BUDGET

Budget [tem | Budget Amount

Project DeveloPment
Fee for Service
Pre Design-Build Construction | a17

Project Management
Award Amount ‘
Contingency

TOTAL BUDGET - . | $23,000,000.00
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SCHEDULE C
COMMUNICATIONS STRATEGY

1. Background

The Parties have determined that effective Project communications are a critical component of
delivering the Project. The Site is in a high visibility location immediately adjacent to downtown
Kelowna, The WRBB adjoins the Project and the two projects will be under Construction
concurrently. This strategy sets out the framework within which specific Communications Plans

need to be developed.

2. . Project Communications

For the purposes of this Schedule, “Project Communications” includes communications with the
publio, road users, commuinities, medza, agencies and groups, elected officials, public events, project

signage and other related activities.

For the purposes of this Schedule, “Project Communications™ does not include strictly internal
communications among the various entities directly involved in delivering the Project, including the
Parties, and does not include internal communications within WFN or MoT,

© 3, Roles and Respensibilities

Agency/Official Role/Responsibility

WFN Authorizes WFN Communications policies and requirements

MoT Authorizes MoT Communications policies and requirements
Public Aﬁ‘a:rs Bureau (PAB) Develop/Approve Provirce communications, media releases/events
Project Manager ;- Signs off on all Project specific communications

WFN WRBB Communications | Facilitates WFN pioject communications

Officer ' I

MoT Community Relations Officer | Facilitates local MoT project communications

MoT Bridge Traffic Co-ordinator | Approves all traffic impact activities Boucherie Road to Harvey
: Avenue

WREB Group Facilitates WRBB project communications re traffic impacts, ete.

Kelowna City Commumca:tmns Feeilitateg City of Kelowna gcommunications

Officer . L

MecLean Group _

Connnunic-ations consultants for MST and WRBB Group

4, | Communications Categories

(@)  Traffic Advisories (media)

(by  Project Status Updates (media)

{c)  Project Signage (on Highway No. 97)

(d  Bvents/Tours (Dignitariés, elected officials)
{¢)  Internal communications
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(f)  Web site (Project communications/updates)
{g)  Public (direct requests and complaints)

(h)  Public Meetings/Open Houses

(i) Proactive Public Megsages

5 Comn_mnicaﬁons Protocol
1= Initiates
R = Recommends -
A = Approves
Imp = Implements
C = Copied
Category | Proj | WFN | MeT | WEN/ MoT Publie | D/B C‘lty Br Traf WREE Media
Megr- | Yaison | liaison | WRBE | Comm | Affairs | eenfrac- | coon | Co-Ord | Group- |-
) ) Off | Bureau | tor off Co~ird
‘Trafiic A C C C C C 1 C R C | Imp
Advisory ]
Projeet | I A A R R A C C C C Imp
status : J
Project |I- | A A Imp C
signs - : . .
Eventsy | R R R 1 1 I/A Imp |C C Cc
Tours _
Weh site | R R R Imp A I
Public Imp Imp Imp Imp
Requests | . :
Public C I I Hlmp jImp A  Imp C
Mestings - i ' S - -
Proactive |C | R R |[ITmp (Imp [I/A I cC |C C Imp
Messages | - ] . .
6. Communications Plans

Communications plans will be déveloped based on this Schedule and the Comrﬁunipations Protocol
set out in Section 5 of this Schedule by the applicable individual$ or agencies as set out below :

[ « WFN member communications - . | WFN - WRBB Communications Officers -

» Casa Loma community communications . MoT & WFN Communicationis Officer
* Highway users - general hwy communications  PAB/MoT - - '

| = Highway users — Project fraffic communications Design-Builder/Project Manager
= Blected Officials - updates/ tours B PAB/Project Manager/ Liaison Committee
+ Interface with WRBB Design-Builder/ Project Manager
* WRBB Communications ... oo iessmses erreesrascermnid SNG LAVELHD {Contractor)
» WRBB & Marine users SNC Lavalin/ McLean Group |

The Design-Builder will prepare a detailled communications plan that sets out specific ~
communications activities, procedures and actions, as set out in this Schedule. The Design-Builder’s
communications plan will be approved by the Project Manager, WFN end PAB.
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SCHEDULE D
IMPLEMENTATION PLAN

The Parties agree that the le;plementation Plan should include at least the following subject matters:
1, Introduction |
(a)l General
()  Project Descﬁption
(c) . Project Governance
2. Scope
(a) Objectives
(b) - Background
~(c)  Project Requirements
3. Workplan
| (a) . Description of each task/step

4. Quality Assurance

. 5, Schedule

(@) General
(b)  Constraints, Controls and Risks
{©) Milestones
6. | Budget
(a) General (Cost Codes, Descriptions, Detail_ed Bu.dget)
(b)  Accounting Procedures.
| (c) Cash Flow

7. Project Organization

{a)  Project Organization (including chart setting out roles and responsibilities of Design-
Builder, WFN, MoT, etc.) :

| D-1
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()  Contacts

(c) Communications Plan/Process

D-2 ;
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Pages 403 through 417 redacted for the following reasons:



SCHEDULE I

APPROVAL MATRIX
Document or Event Lead Approval/Actlon Required
Selection of Project Manager WFN Liaison Committee to recommend
' candidate(s) to WFN Chief and Council
for selection (selection to be restricted
from candidate(s) put forward to WFN by
the Liaison Committee)
Project Manager - Criteria WFN Liaison Committee
Engineers WEFN/MoT
WEFN and MoT to each have their | WEFN Engineer— primary contact with DB
own Engineer —coordination to be MoT & WFN Engineers — to work
discussed cooperatively together
DB - RFP
Evaluation (composition of panel, | WFN MoT-WFN
criteria, and procedures)
Selection of Preferred Proponent | WEN MoT-WFN
Negotiation WEN, Liaison Committee to approve negotiation
working mandates and parameters
with MoT in
cooperative
approach
Design/Build Agreement | WFN MoT-WFN to approve DB contract -
Execution WEN to execute DB contract
Implementation Plan — Not | Project Approved and, where necessary, amended
finalized until Design-Build (DB) | Manager by Liaison Committee
Design/Build Agreement in place - Implemented by Project Manager
Any Material (scope, schedule, | Project Liaison Committee
budget) Change to Scope of Work | Manager
(e.g. archaeological issues)
All Other Contracts (within | WFN $25,000 & under = Project Manager
Parameters of Implementation Over $25,000 = WFN
glan & Public Procurement Outside of scope of Implementation Plan
rocess) or Public Procurement Process = Liaison
Committee
I-1
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Documentation (RFP or tender, | WEN Public procurement process must be
Design/Build Agreement) followed, unless otherwise agreed to by
the Liaison Committee
Evaluation (composition of pane], | WEN WEN
criteria, and procedures)
Award WFN WEN
6 | All Other Matters, re: project | Project Within Implementation Plan — WFN
management & performance of | Manager Outside terms of Implementation Plan —
delivery services Liaison Committee
7 | Traffic Management Strategy | WEN-MoT | WEN-MoT
Traffic Management Plan D/B MoT Regional Traffic Engineer and
District Manager approval required
Amendments to the Plan must be
approved by the Liaison Committee
8 | Quality Management Plan
Development and Implementation | DB WFN-MoT, amendments or issues to
of Plan (RFP requirement) Liaison Committee for action/approval, as
appropriate
Quality Audits Project To be approved by MoT-WFN Engineers
Manager
Acceptance of Certification for | Project MoT-WFN Engineers
| Technical Compliance Manager
Acceptance of Certification for all | Project -| Reviewed and Recommended by MoT-
phases of design to DB Manager WEN Engineers; approval by Project
: Manager
9 | Expenditure for Emergencies | Project Project Manager
Manager
11 | Monthly Invoices for Payment
-| Funds Transfer (MoT to WFN) WEFN to | MoT to pay
provide
invoices
12 | Communication Plan & | WFN-MoT | Liaison Committee
Activities
Information Provision DB Project Manager/ Liaison Committee as
may be appropriate
Project Communication Project Liaison Committee
Manager
13 | Project Acceptance
I-2
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Final Acceptance of Project from | WFN Approval by Liaison Committee
Design Builder
Final Acceptance of Project MoT MoT
14 | Reporting Project Liaison Committee
Manager
Monthly reports respecting Project | Project Liaison Committee to review
' Manager
15 | Insurance and Bonding WEN; with | Liaison Committee
MoT
providing
advice

YANO1: 2308097: v7
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SCHEDULE J
PROJECT MANAGER TERMS OF REFERENCE

The Project Manager is retained by, and is accountable to, WFN and reports to the Liaison
Committee. The Project Manager will ensure that the Project is delivered in accordance with
this Agreement including the Scope of Work, the Design/Build Agreement and the
Implementation Plan and that any proposed changes to the Scope of Work are referred to the

Liaison Committee for a Decision.
2. The Project Manager may retain expert advice as required during delivery of the Project,
3. The Project Manager will deliver to the Liaison Committee a monthly report withiﬁ 15 days

of the end of each calendar month, commencing upon execution of this Agreement, detailing

to the satisfaction of the Liaison Committee, the status of the Project as at the end of the

applicable calendar month, including without limitation, the status of the following:

(a) Milcsfone Dates;

(b) Proj ect‘Schedule;

“(¢)  concerns respecting Scope of Work;

(d) communications;

(e) approvals;

® safety;

(g) cost and budget control with forecasts and actual expenditures;

(h)  Project risks; and

(i) any other issues that are relevant to the Project.

4, Fulfilling the requirements of sections 8.15 and 8,16 of this Agreement,
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SCHEDULEK
PARTIES’ ENGINEERS TERMS OF REFERENCE

Background
The Parties each have a unique and significant interests in ensuring that the Project is delivered in

. accordance with this Agreement and the Design/Build Agreement.

The Parties’ Engineers duties will include: developing a quality audit plan, reviewing design
submissions from the Design-Builder, refcrnng designs to the MoT review team, conducting quality
audits, accepting completed Work, receiving and mgmng-off on all required Project documentation,

and all ancillary matters related thereto,

Quality Management

The RFP sets out the Quality Management process to be followed and the respective roles of the
Parties for Quality Control, Quality Assurance, and Quality Audit. The Design-Builder will be
responsible for quality conirol as well as independent quality assurance inspection, testing and
documentation. : ‘

The Parties’ Engineers will be responsible for undertaking the quality audit of the deliverables
including end product items as well as some critical in process phases. WFN and MoT engineering
and technical specialists will be used throughout the Project to review and recommend deliverables
acceptance to the Parties® Engineers.

Documentation ,

The Design-Builder is responsible for retaining all records of design, procurement, and Construction
quality as set out in the RFP, These records will be made avallable electronically and in writing to
the Parties’ Engineers as may be requested. :

Each of the Parties’ Enginecrs will perform quality audit checks and tests as warranted. All Quality
Audit records obtained by either Party will be shared with the other Party, Responsibility for
retention of such Quality Audit records will rest with both WFN and MoT.

Parties’ Engineers

To ensure a well co-ordinated and value-added process of Quality Audits, the Parties’ Engineers will
work as a team in undertaking quality audit and oversight. In order to make this function smoothly,
the Parties’ Engineers will jointly develop a Quality Audit Plan after Design/Build Agreement
award, and will assign responsibilities for its implementation. The Quality Audit Plan will be
adjusted as warranted during the Project to ensure it is practical , timely and consistent with the
requirements of the Project and the Project Manager,

Disputes

If the Parties’ Engineers are not able to resolve a disagreement respecting Project Quality Audit and
acceptance processes, they will refer the matter to the Project Manager for resolution. If the Project
Manager is unable to resolve the disagreement, the matter will be referred by the Project Manager to
the Liaison Committee for a final decision,

K-1
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Pages 423 through 425 redacted for the following reasons:



. SCHEDULE M
INVOICING, PAYMENTS AND FINANCIAL RECORDS

WEN will establish and maintain, in connection with this Agreement and to the reasonable
satisfaction of MoT, accurate books of accounts and records for the Project including supporting
documents and will permit MoT and its representatives, servants, designates and agents, at any
time during normal business hours, upon reasonable notice, to inspect, review, copy and audit
any or all of them.

1.

WFN will account for all contributions and expenditures for the Project in accordance
with GAAP.

WEN will submit to MoT a financial statement &t the end of each calendar quarter
detailing the total Project Costs and all items comprising the Project Costs incurred in
that previous calendar quarter. Each such quarterly financial statement will be signed by
the Project Manager certifying that all reported items listed as part of the Project Cost
expenditures pertain to the Project and are Project Cost items under this Agreement.

WFN will submit a Monthly Payment Application to MoT as set forth in Section 7.2.

WEN will send the Monthly Payment Application together with the supporting
documentation set forth in subsection 7.4 (a) to MoT’s designate in Victoria
electronically and by courier and will provide a copy to the MoT Representative either by
hand or courier within 15 days of the month-end.

MoT will pay amounts due to WFN by electronic funds transfer within 15 business days
of receiving the monthly invoice. The Parties agree that MoT will ensure that WFN is
paid within the 15 day period by electronic payment, or in the event MoT is delayed or
experiences system problems, MoT agrees to issue a manual cheque within 5 days
following the 15 day period.

WEN will pay the Design-Builder the amount of its invoice less any GST amount
included in'the invoice (which shall be paid pursuant to Section 10 of this Schedule M)
and any taxes and other withholdings which the WFN is required by law to deduct before
making payment to the Design-Builder and any amounts disputed by WFN or MoT in the
time set forth in the Design/Build Agreement. Any disputed amount will be referred to
the Liaison Committee for resolution failing which it will be referred to the dispute
resolution in accordance with the provisions of the Design/Build Agreement.

WEN will maintain a complete audit trail, including all the records and accounts of the
Project, during the Project and for a period of seven years thereafter to substantiate all
contractual and financial fransactions and will provide MoT and its representatives,
servants, designates and agents with access to such records upon reasonable notice during
regular business hours to WFN by MoT,

The Parties, in order to satisfy themselves as to the correctness of all payments, will
develop an audit strategy that will involve an annual audit and an audit after the Project
Completion Date which may involve, on an ongoing basis, random detailed reviews or

M-1
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audits of a representative sample of the financial and project management record of the
Project.

9. Without limiting the generality of this Section, WFN will provide reasonable access to
MoT and its respective servants, designates, agents and representatives, upon request, to
view the following;

(a)  all contracts and agreements related to the Project;

(b)  all Design-Builder’s invoices and applications for payments;

(¢)  all receipts and vouchers related to the Project in the possession of the WFN; and
(d) allinvoices for reimbursable expenses related to the Project.

10. ©  MoT shall fund an account to fund the payment of any GST payable by WFN to the
" Design-Builder. The Parties believe that GST will only be payable on the portion of the
Work that is not on WEN lands. Upon reimbursement by Canada Revenue Agency of
such GST, WEN shall repay such to the account,

M-2
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SCHEDULE N
REIMBURSABLE COSTS

The Parties agree that the following are the Reimbursable Costs before the Assignment and

‘Assumption:

| (a)

(b)

©

(d)

(e)

®

(8)
()

costs that relate to studies, tests, reports, insurance and bonding costs, consulting
work and other actual costs incurred by the Parties related to the development,
planning, Design and property acquisition for the Project prior to the execution of
this Agreement, including:

(i) the work relating to the USL Report;

(if)  the survey of the Site;

(iii) communications activities;

(iv)  geotechnical work commissioned by WFN;

(v)  archaeological work associated with the Project;

(vi) MoT and WFN technical work related to preparing the Project including
advanced construction work; and

(vii) the partnering workshop referenced in section 1.8 of the RFP;

Project Manager and associated costs, including the Project management trainee, the
Parties’ Engineers, and the Project office, and related Project staff;

any utility relocations notpaid for by the Design-Builder;

reasonable costs of and incurred by the Liaison Committee or the Liaison Committee
members in carrying out Liaison Committee work;

a fixed sum, agreed to by the Partiestobe  s16,517  for services provided to the
Project by MoT and its representatives, inclusive of all disbursements;

all third party costs actually and reasonably incurred for the Project that are related to
environmental work, professional services, planning and design after execution of
this Agreement;

the actual costs of permits and approvals required for the Project;

the actual costs of communications and community relations reasonably incurred for
the Project;
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(i) all amounts owing by WFN to the Design-Builder under the Design/Build
Agreement including, without limitation, the Award Amount and all amendments
approved by the Liaison Committee to it, the financial consequences incurred under
Section 7.8(a), and any interest on late payments;

() any costs or delays caused by the discovery of any Heritage Object on or under the
Site, beyond those previously disclosed or designated in the Design/Build
Agreement, but excluding the impact of any work to comply with WFN policies or
laws to the extent that such policies or laws exceed both the requirements set forth in
the Heritage Conservation Act, R.S.B.C. 1996, c. 187 and the requirements set-out in
WEN Interim Heritage Policy attached to the Design/Build Agreement as Schedule I;

(k)  allactual costs (including referee and legal costs) incurred by MoT or WFN or both
to resolve claims of any nature arising from the Project, (including claims related to
errors or omissions in the Contract Documents) except for those arising from any
negligence, or unlawful act of WFEN or its employees or representatives;

()] reasonable legal costs specifically required to facilitate the Project, excluding costs
incurred by WFN in respect of Disputes that are solely between WFN and MoT in
respect of this Agreement;

(m) ~ Project specific insurance costs;
(n)  insurance deductibles, except those caused by the negligence of WFN;

(o)  anyincreased costs arising from the termination of the Dcs:gn/BulId Agreement that
are not covered by the Bonds;

(p) ‘any insured costs not paid by an insurer where the applicable exclusion is not
triggered by the negligence or wrongful act of WFN; and

(@)  anyamounts required to be paid to the Concessionaire pursuant to the WRBB.,

The Parties agree that the following are the Reimbursable Costs after the Assignment and
Assumption:

(a)  reasonable legal costs, excluding costs incurred by WFN in respect of Disputes that
are solely between WFN and MoT in respect of this Agreement; ;

(b) all amounts owing by WFN to the Design-Builder under the Design/Build
Agreement including, without limitation, the Award Amount and all amendments
approved by the Liaison Committee to it, the financial consequences incurred under
Section 7.8(2), and any interest on late payments;

(¢)  all actual costs (including referee and legal costs) incurred by MoT or WFN or both
to resolve claims of any nature arising from the Project, (including claims related to
errors or omissions in the Contract Documents) except for those arising from any
negligence, or unlawful act of WFN or its employees or representatives; and
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(d)  anyother costs for services requested by MoT.

N-3°
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Page 431 redacted for the following reason:



SCHEDULE P
INTELLECTUAL PROPERTY LICENCD

THIS LICENSE IS MADE AS OF THE DAY OF , 2006

BETWEEN:

Her Majesty the Queen in Right of the Province of British Columbia as represented by the
Minister of Transportation

(“British Columbia”)

AND:

Westbank First Nation, as represented by its Council

(“WFN”)

Definitions

1. In this Schedule, the following definitions apply:

VANO1: 2308097: v7

(a)

(b)

(©

(d)
(e)

6]

“Assignment Date” means the day of the assignment of the Design
Build Agreement from WEN to the Province pursuant to DB 67.02
and of the assignment of copyright and waiver of moral rights in and
to the Design Drawings from WFN to the Province,;

“Design Build Agreement” means the design-build agreement for the
Hwy 97, W.R. Bennett Bridge Western Approach and Campbell
Road Interchange entered into by WFN and the design-build
contractor;

“Design Drawings” means the “as built” drawings done, furnished or
prepared by the design-build contractor pursuant to the Design-Build
Agreement;

- “License” means the license granted under this Schedule;

“Modifications” means any modification, update or enhancement of
the Design Drawings, including any customizations;

“Permitted Purposes” means for internal use by WFN including for the
purpose of retaining complete records of the Project and for use by
WEN on behalf of a commercial client where WFN will be providing
the design and/or construction services in respect of highway
infrastructure projects;

P-1
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Subject to paragraph 3 of this Schedulé, the Province grants to WFN a non-exclusive, perpetual,
non-assignable, royalty-free, worldwide license to use, reproduce and modify the Design
Drawings for the Permitted Purposes on the Assignment Date.

The Province retains full rights to license, sublicense, use for its own purposes, reproduce,
distribute and sell copies of the Design Drawings.

WEN acknowledges that from the Assignment Date,

(a) the Province is the owner of all proprietary rights to the Design Drawings, including without
limitation copyright;

(b) the Province is the exclusive owner of all proprietary rights in and to the Modifications
developed by WFN or any of its employees or contractors in relation to the Design
Drawings;

(c)  any proprietary rights not specifically granted by the Province in this License remain With
the Province including without limitation copyright and trademark protection; and

(d) thereisno assignment or waiver of moral rights to the Design Drawings in favour of WFN;

()  WFN will provide an acknowledgement of assignment to the Province, at the Province’s
request, of the copyright in any Modifications created by WFN, its employees or contractors;
and

(3] " WFN will obtain waivers in favour of the Provi nce, at the Province's request, of moral rights
in any Modifications that any of WFN’s employees or contractors may have.

Notwithstanding any other provisions of this Schedule, nothing in this Schedule will serve to
obligate the Province to commence or maintain any legal proceedings against a third party for
infringement of any proprietary rights of the Province or of WFN under this Schedule.

WFN may, at its expense, commence legal proceedings in its own name for the infringement of
the rights of the Province in and to the Design Drawings, or any of the rights of WFN under this
Schedule.

WEFN acknowledges that the Design Drawings are being provided to WFN by the Province “as
is”, without warranties ot representations of any kind whatsoever, express or implied, with
respect to the Design Drawings, and the Province expressly disclaims any warranty of
merchantability or fitness for a particular purpose of the Design Drawings.

WEN will indemnify and save harmless and forever releases and discharges the Province from
and against any and all claims, demands, damages, causes of action, losses, costs and expenses

P-2
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of any kind and every nature which can or may arise from or by reason of the use of the Design
Drawings.

9. WEN acknowledges that in no event will the Province be liable to WEFN or any other party for
damages, including any loss of profits, loss of savings, personal injury, property damage or any
incidental or consequential damages arising out of WFN’s use or inability to use the Design

Drawings or any Modifications thereof,

10.  WFN will not use the name of the Province in any manner in connection with the Design
Drawings without the prior written consent of the Province.

11.  WFN will not distribute, sell, loan, rent, grant sublicenses to use, copy or distribute or otherwise
dispose of the Design Drawings for use by a third party, or assign, either directly or indirectly,
this License or any right of WFN under this Schedule except in accordance with the Permitted

Purposes.

12.  WEN will, in a timely manner, provide the Province with any Modifications.

13.  If WFN fails to observe, perform or comply with any provision of this Schedule (“License
Default™), or at any time thereafter, the Province may do any one or more of the following:

i, pursue any remedy available to it at law or in equity;
ii. waive the License Default; and

ili. deliver written notice to WFN specifying the License Default and requiring rectification within 30
days of the date of delivery of such notice.

14,  Where a License Default is not remedied within 30 days of delivery of notice under paragraph 13
of this Schedule, the Province, in its sole discretion, may terminate the license rights granted to
WEN under this Schedule by notice in writing to WEN.

15. Withiri 30 days after the date of termination of this Agreement, WFN will cease using,
: reproducing and modifying the Design Drawings and will deliver all copies thereof to the

Province.

16.  WEN will not, without the prior written consent of the Province, assign, either directly or
indirectly, the rights granted under this Schedule.

17.  Provision of the Modifications from WEN to the Province under paragraph 12 and any notice
requirements in this Schedule are effected in the manner set out in Section 16.1 (“Notice”) of the

Project Agreement.

18.  This Schedule will survive the expiry of the Project Agreement.

P-3
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IN WITNESS WHEREOF the Parties have caused this Lease to be signed by their duly authorized

representatives,

SIGNED, SEALED AND DELIVERED
in the presence of:

SIGNATURE

PRINT NAME

ADDRESS

OCCUPATION

SIGNED, SEALED AND DELIVERED
in the presence of:

SIGNATURE

PRINT NAME

ADDRESS

OCCUPATION

VANOI: 2308097: v7
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WESTBANK FIRST NATION

Her Majesty the Queen in Right of
the Province of British Columbia a
represented by the Minister of
Transportation
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WEN SITE
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