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KINDER MORGAN

CANADA

Trans Mountain Pipeline L.P.
Suite 2700, 300 — 5th Avenue SW
Calgary, AB Canada T2P 5J2
Tel: (403) 514-6400

Fax: (403) 514-6401

Toll Free: 1 (800) 535-7219
www.kindermorgan.com

August 17,2017

By Email (dave.nikolejsin@gov.bc.ca)
And Overnight Courier

Mr. David Nikolejsin

Deputy Minister

Ministry of Energy, Mines and Petroleum Resources
8 Floor, 1810 Blanshard Street

Victoria, British Columbia

V8T 4J1

Dear Mr. Nikolejsin:

[ am writing you as Chair of the Deputy Ministers’” Committee (“DM Committee”) about
the August 10, 2017 press conference at which the Honourable Minister George Heyman
and the Attorney General, Mr. David Eby made an announcement (the “Announcement”)
pertaining to the Trans Mountain Expansion Project (the “Project”). Trans Mountain, as
you know, relies on the DM Committee and its related groups — the Project Board and
Working Group — as our primary points of contact and working interface with the Province.

After the Announcement, Trans Mountain issued a statement emphasizing our commitment
to working with the Province and permitting authorities in our ongoing process of seeking
and obtaining necessary permits and permissions. I reiterate Trans Mountain’s commitment
to a constructive process, and provide these comments on the content of the Announcement
as it relates to the objectives of the DM Committee (and its members)', and the
consultation and permitting process generally.

[ have concerns arising from the Announcement, as several statements were contrary to our
understanding of the process in which we are currently engaged with the Province.

Of particular concern are specific statements about the judicial review proceedings (“JR”)
of the Squamish First Nation (“Squamish”) at the British Columbia Supreme Court
(“BCSC”) and the suggestion that Crown consultation with Squamish (and other First
Nations generally) has been inadequate.

' Members of the DM Committee include representatives from: MOE, FLNRO, MOTI, MARR, JAG, EAO, OGC,
NRCan and Trans Mountain.
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Squamish has sought JR of the decision of the EAO (a Crown decision) alleging primarily
that Crown consultation was inadequate. The Crown is a Respondent in the JR and is
expected to defend its decision. We are very concerned that, rather than defend the Crown
decision, the Province has signalled its intention to support the Applicant’s assertions that
consultation was deficient.

Attached as Appendix “A” is the Province’s May 2016 letter to Squamish in which is set out the
Provinciall[EAO consultation process on which the parties have relied (the “Prescribed
Consultation Process”). TM has participated in, and relied on, the Prescribed Consultation
Process, on the understanding that doing so would satisfy the Crown consultation requirements
with Squamish.

If BC is now of the view that consultation with Squamish, or any other First Nation, has been
deficient, the honour of the Crown demands that BC take immediate steps to remedy inadequate
consultation. In that regard, we respectfully request that you please advise TM as to:

1. what steps the Crown has taken to determine the sufficiency of consultation with all First
Nations (including specifics as to its review of the Federal consultation process);

2. all specific deficiencies (and affected First Nations) identified; and

3. the steps that the Crown will take, or require TM to take, to perfect the alleged inadequate
consultation process with Squamish and all First Nations, and the timeline for same.

With specific reference to Squamish, we enclose a copy of the Squamish consultation log
(Appendix “B”) and request that the Province provide a list of the alleged deficiencies (specific
to Squamish) as soon as possible.

As you are aware, the duty to consult rests with the Crown. It appears that the Minister now
suggests that consultation (with Squamish and others) was deficient. With respect, supporting
Squamish in its “challenge” of the EAO decision (in the scheduled November 2017 JR) without
rectifying the alleged deficiencies is not only contrary to the honour of the Crown but will cause
direct and material loss and damage to Trans Mountain and countless third parties who have
relied on the federal and provincial regulatory process.

If the Crown has concluded that additional consultation is necessary, we expect to continue to
play a key role in that consultation process and whatever additional steps are deemed necessary.

As always, Trans Mountain intends to work constructively and efficiently with the DM
Committee and its members. We value our relationships with each and wish to ensure that the
DM Committee and its members remain committed to the principles and standards that have
been guiding the process to date.

LEGAL_CAL:13197235.3
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To that end, 1 would like to arrange a meeting with you, members of the DM Committee, and
any others whom you believe to be integral to the process, to discuss the Squamish consultation
specifically and any other consultation that the Crown believes to be inadequate, outstanding or
required to complete the Project.

Yours truly,

47—

Ian Anderson

On behalf of TRANS MOUNTAIN PIPELINE L.P.

LEGAL_CAL 131972353
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APPENDIX "A"

R
AT,

BRITISH
COLUMBIA

File: 30050-20/TMEX-04-01
Reference: 299859

May 9, 2016
SENT VIA EMAIL

Chief Bill Williams
and Councillors
Squamish Nation
PO Box 86131
415 West Esplanade, North Vancouver BC V7L 4J5
Chief_Bill_Williams@squamish.net

Re: Provincial consultation related to the proposed Trans Mountain Expansion
Project '

Dear Chief Bill Williams and Council:

Environmental Assessment Office (EAO) wrote to Squamish Nation on April 1, 2016 to
inform you that the Trans Mountain Expansion Project (TMX) proposed by Kinder
Morgan Canada (Kinder Morgan) requires an environmental assessment certificate
under the British Columbia Environmental Assessment Act (Act). EAO issued a Section
* 10 Order, specifying this requirement, on April 8, 2016; it is posted on EAO'’s website.

| am now writing to share a draft Section 11 order (Order) with Squamish Nation, and to
request your feedback on this Order. This draft Order describes the proposed
procedures for the provincial environmental assessment process for TMX, including key
Aboriginal consultation opportunities.

This letter also provides information about the Province of British Columbia's
coordinated approach to aboriginal consultation on TMX, including information about
consultation by provincial agencies responsible for permit authorizations, coordinated
consultation with the federal government, and the role of Kinder Morgan in undertaking
proceduralaspects of consultation. The purpose of providing this information in one
letter is to ensure more clarity regarding the various roles and responsibilities related to
consultation on TMX,

2
Environmental Mailing Addrass: Location: .
Assessment PO Box 9426 Stn Prov Govt 1" & 2" Fl - 836 Yaltes Street
Office Victoria BC V8W 9V1 Victoria BC V8W 1L8
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Environmental Assessment Process

As you are aware, TMX would expand the existing Trans Mountain pipeline system for
the transport of oil between Edmonton, Alberta and Burnaby, British Columbia. It would
include approximately 987 km of new pipeline, new and modified facilities, such as
pump stations and tanks, and the reactivation of 193 km of existing pipeline.

The proposed TMX is subject to a federal regulatory review process by the National
Energy Board (NEB) pursuant to the National Energy Board Act and the Canadian
Environmental Assessment Act, 2012. As TMX is an interprovincial pipeline, NEB is the
primary regulator. The NEB is expected to submit its final report to the federal
government by May 20, 2016. The NEB report will include a recommendation on
whether TMX is in the public interest, and will include the terms and conditions that
would become legally-binding on Kinder Morgan if TMX were to proceed.

As described in previous correspondence, a recent decision of the BC Supreme Court
in Coastal First Nations v. British Columbia (BCSC Decision’) held that a portion of the
Equivalency Agreement’ between EAO and NEB was invalid. Specifically, the Court
ruled that the Act applies to NEB projects to the extent that they require a Provincial
environmental assessment certificate. Although effectively amended by virtue of the
BCSC Decision, the remainder of the Equivalency Agreement remains valid. Under the
Equivalency Agreement, the environmental assessment process completed by NEB
would be substituted for the environmental assessment process under the Act.

Prior to referring TMX to Ministers for decision on issuing an environmental assessment
certificate, EAO will consult with Aboriginal groups to build on the consultation that has
occurred to date with federal and provincial agencies, the NEB review process, and
engagement with Kinder Morgan. This consuitation will inform EAO’s understanding of
the potential impacts of the project on areas of provincial jurisdiction, how such impacts
may affect treaty rights and asserted or established Aboriginal rights, including title
(Aboriginal Interests), and whether any additional mitigation or accommodation may be
required to address such impacts.

In accordance with our principle of “one project, one assessment”, EAO will seek to
coordinate Aboriginal consultation activities with other provincial agencies who will be
adjudicating permit applications for this project. The Major Projects Management Office
(MPMO) within Natural Resources Canada Is coordinating the federal government's
consultation process with Aboriginal groups potentially impacted by the project. These
federal consultations will continue after the release of the NEB report leading up to a

™ http:/www.canlii.org/en/bc/bese/doc/2016/2016bcsc34/2016bcsc34. pdf

™ hitp://www.eao.gov.bc.ca/EAO_NEB.html
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Governor-in-Council decision on the project by December 20, 2016. EAO intends to
also coordinate consultation with the federal government, which may involve joint
consultation meetings and sharing information. EAO will be communicating with
Aboriginal groups in the future to provide more information on the specific next steps in
the provincial consultative process, including regarding any coordinated consultation
activities with the federal government.

EAO understands that TMX has the potential to impact Squamish Nation's Aboriginal
Interests and other interests. At this time, EAQ's approach to identifying Aboriginal
groups to consult with is based on a geographic analysis of the proximity of the
proposed Project to an Aboriginal groups' traditional territory. EAO will continue to refine
our approach to consultation based on any new information received, including any
additional information that may be provided by Aboriginal groups, the NEB panel report
expected to be released on May 20, 2016, and any information made available through
our approach to coordinated consultation with the federal government.

Since Squamish Nation’s traditional territory overlaps with or is within 2 km of the TMX
corridor, EAQ proposes to provide Squamish Nation with the following opportunities to
participate in consultation:

© Receive notification of the issuance of any legal orders under the Act in
relation to TMX;
. Comment to EAO on the issues raised through the NEB panel process and

through any subsequent consultation in relation to potential impacts of TMX
on areas of provincial jurisdiction on Aboriginal Interests, including any
mitigation or accommodation measures, within timelines established by the
Project Assessment Lead;

® Review any supplemental information in relation to potential impacts of TMX
on areas of provincial jurisdiction on Aboriginal Interests, including any
proposed mitigation or accommodation measures, within timelines
established by the Project Assessment Lead,;

. Provide comments to the Proponent on the draft Aboriginal Consultation
Report;
> Government-to-Government meetings, if requested, to discuss potential

impacts of TMX on areas of provincial jurisdiction on its Aboriginal Interests
and measures to avoid, minimize, or otherwise address or accommodate
such impacts, as appropriate;

. Comment on EAO’s draft Summary Assessment Report, Consultation
Report, and, if recommended, any draft conditions, within established
timelines; and

° Provide a separate submission to EAO regarding its views on the draft
referral materials to be included in the package of materials sent to the
Ministers.

Page 9 of 147 EMP-2018-80474



Provincial Authorizations

In accordance with section 9 of the Act, and with the exception of investigative use
permits (e.g. permits to collect information to support the assessment of TMX), permits
will not be issued by provincial agencies until the Ministers make a decision on the
environmental assessment certificate. However, permitting agencies may consult with
Aboriginal groups on permit applications prior to the Ministers' decision on the
environmental assessment certificate.

If TMX receives an environmental assessment certificate, a number of provincial
agencies may be required to make various provincial permitting decisions: BC Oil and
Gas Commission (Commission), Ministry of Environment (BC Parks), Ministry of
Transportation and Infrastructure (MOTI) and Ministry of Forests, Lands and Natural
Resource Operations (FLNRO). The attachment to this letter outlines the roles and
responsibilities of each of the provincial permitting agencies in relation to TMX.
Provincial agencies will seek to coordinate consultation to the extent practicable. The
coordination of consultation activities across provincial agencies, including EAO, can
create benefits for Aboriginal groups through greater efficiency. Coordination also helps
to ensure that the relevant agencies have a common understanding of Squamish Nation
views and can therefore better seek to address any potential impacts through mitigation
or accommodation, as appropriate.

Proponent’s Role in Aboriginal Consultation

In the Haida 2004 decision, the Supreme Court of Canada stated that the Crown may
delegate procedural aspects of consultation to industry proponents seeking a particular
development. Under the draft Order, EAO will require Kinder Morgan to provide EAO
with an Abariginal consultation report, which must have first been provided to Aboriginal
groups in draft form for comment. EAO may also, at any time in the process, require the
Proponent to conduct additional consultation activities.

With respect to the provincial permits, provincial permitting agencies are requesting that
Kinder Morgan undertake certain procedural aspects of Aboriginal consultation in
relation to provincial permit authorizations. This builds on the previous engagement that
Kinder Morgan has had with Aboriginal groups in relation to TMX. Kinder Morgan is best
positioned to explain the details of the permit applications to Aboriginal groups, to
facilitate effective and timely information exchange, and to provide meaningful
opportunities to address concerns raised by Aboriginal groups regarding potential
impacts of the permits on Aboriginal Interests, including proposing mitigation measures.
This approach will also provide greater opportunities for Aboriginal groups to continue to
work directly with Kinder Morgan to address issues and develop plans that are
responsive to the broader interests and values of Aboriginal groups.
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While Kinder Morgan is undertaking certain procedural aspects of consultation, the
Province remains accountable for ensuring the Crown’s duty to consult is fulfilled with
respect to the environmental assessment certificate and permit decisions. The Province
also remains responsible for ensuring that the duty to accommodate has been fulfilled,
and in addition to considering any measures proposed by Kinder Morgan or conditions
that may be implemented by the federal crown, provincial agencies may also attach
legally-binding conditions to the environmental assessment certificate or provincial
permits, in order to avoid, minimize or otherwise address. potential impacts: of provincial
authorizations on Aboriginal Interests.

In addition to the Aboriginal consultation report that EAO is requiring Kinder Morgan to
provide to EAO within 45 days of the issuance of the Order, provincial agencies will
continue to receive regular updates from Kinder Morgan of its engagement with
Aboriginal groups. If requested, the provincial agencies will also meet with Aboriginal
groups directly to discuss any concerns regarding the provincial authorizations, the
status of consultation with Kinder Morgan, and the provincial adjudication process. As
indicated earlier, provincial agencies will seek to coordinate consultation activities and
information sharing among themselves.

The permitting agencies may provide additional information to Squamish Nation about
particular permit applications. Contact information for each of the permitting agencies is
also included in the attachment to this letter.

In closing, we look forward to hearing your views regarding the draft Order. Please
provide comments to EAO by May 31, 2016. EAO is also seeking confirmation that
Squamish Nation wishes to be actively engaged in the consultation opportunities with
EAO as described above. If Squamish Nation does not want to participate actively EAC
will still keep you informed through notification of key steps in the process as we
prepare to refer TMX to Ministers for decision.

We would be pleased to meet with you to discuss any questions and comments you
may have regarding the contents of this letter. If you have any questions, require further
information, or would like to meet to discuss the environmental assessment process,
please contact Nathan Braun at 250 952-6507 or Nathan.Braun@gov.bc.ca. You can
also contact Edwin Hubert, Project Assessment Manager, at 250 387-2446 or
Edwin.Hubert@gov.bc.ca, or Alanya Smith, Project Assessment Officer, at

250 387-2406 or Alanya.Smith@gov.bc.ca.

Yours truly,

Y —

Nathan Braun
Executive Project Director
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Enclosure(s): 2

cc.  Lisa Wilcox, Senior Executive Assistant, Squamish Nation
lisa_wilcox@squamish.net
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Trans Mountain Pipeline ULC

Trans Mountain Expansion Project
Appendix A-4-23: Squamish Nation

Page 10f 8
Event Event Community Contacts Team Members Details Concerns
Date Type
12/14/2011 | Phone - Elaine Kinequon Cheryl Brooks (KMC) Team member called E. Kinequon and left message requesting a meeting with council on behalf of other team member. None
Attempt {Council Administration
Manager)
12/15/2011 | Phone - Lisa Wilcox (Senior Cheryl Brooks (KMC) Team member phoned L. Wilcox and explained request for meeting with stakeholder on behalf of other team member. L. None
Qutgoing Executive Assistant, Wilcox notified team member of office closure for the holidays. Team member confirmed by e-mail that follow-up
Referrals and disc i would c e the week of January 9, 2012.
Consultation)
1/9/2012 Phone - Lisa Wilcox (Senior Cheryl Brooks (KMC) Team member phoned L. Wilcox and left message to follow up with previous conversations regarding a council g None
Attempt Executive Assistant,
Referrals and
Consultation)
1/11/2012 | Email - Lisa Wilcox (Senior Cheryl Brooks (KMC) Team member emailed L. Wilcox and requested a short (5-10 minut ) telephone co 1 with Chief G. None
Outgoing Executive Assistant, Jacob during the week of January 16 — 20, 2012.
Referrals and
Consultation)
20712012 In-Person Lisa Wilcox (Senior Cheryl Brooks (KMC) Team b tended a ting in Vancouver and spoke with stakeholder about the TMEP. None
Executive Assistant,
Referrals and
Consultation)
04/12/2012 | Letter - Chief lan Campbell lan Anderson (KMC) Team member sent a letter to Chief |. Campbell, Chief G. Jacobs, Chief B. Williams, and Chief R. Williams and notified | None
QOutgoing Chief Gibby Jacobs Squamish First Nation (SMFN) of the Trans Mountain Expansion Project (the Project). Team member stated that the
Chief Bill Williams Project was expected to be completed in 2017; during the interim period, KMC was committed to meaningfully engaging
Chief Richard Williams with Aboriginal communities along the Project route. KMC recognized the integral role of Aboriginal groups and
understood that Aboriginal interests, responsibilities and concerns were critical to the Project's planning. Team member
provided the preliminary project scope and stated that further engagement efforts were forthcoming. Also attached:
= Project Backgrounder
« Project Media Rel
4/24/2012 | Email - Chief lan Campbell Regan Schlecker (KMC) Team member emailed Chief |. Campbell and proposed a date to meet lo discuss engagement with Squamish First None
Qutgoing Nation (SMFN)
4/24/2012 | Email - Chief lan Campbell Regan Schlecker (KMC) Team member emailed Chief |. Campbell and requested a meeting to discuss the Project and the next steps in the None
Outgoing engagement process with SMFN.
5/29/2012 | Letter - Chief lan Campbell lan Anderson (KMC) Team member mailed follow up nolification letter and attachments (Project System Map and Project Schedule) to Chief None
Oulgoing and Council.
6/29/2012 | Phone - Chief lan Campbell John Kafka (KMC) Team member phoned Chief |. Campbell and was informed that the office was closed until July 3, 2012. . None
Attempt
6/29/2012 | Email - Chief lan Campbell Regan Schlecker (KMC) Team b iled Chief I. Campbell and notified of the filing of the application to National Energy Board (NEB) for None
Outgoing approval of the contract terms and toll structure for the Project.
TBI20M2 Phone - Chief lan Campbell John Kafka (KMC) Team member phoned Chief |. Campbell and left a ge with receptionist. Team requested a meeting on None
Attempt behalf of KMC related to letter that was sent out from KMC on May 29, 2012nd a phone call the team member made June
29, 2012.
7/24/2012 | Phone - Chief lan Campbell John Kafka (KMC) Team member phoned Chief |. Campbell and left q questing an opportunity to discuss the Project and share None
Attempt information and obtain any concems SMFN may have regarding the Project. Team member requested a return call.
7/31/2012 | Letter - Chief lan Campbell Gary Youngman (KMC) Team member sent Chief |. Campbell, Chief G. Jacobs, Chief B. Williams, Chief R. Williams a letter to notify SMFN of None
Outgoing Chief Gibby Jacobs the field study work beginning in August, 2012. As KMC had not yet had the opportunity to engage SMFN, the letter acted
Chief Bill Williams as an invitation to participate in the studies and engage in dialogue about the Project. Team member requested that Chief
Chief Richard Williams 1. Campbell, Chief G. Jacobs, Chief B. Williams, and Chief R. Williams contact KMC to receive Project information and to
discuss how the community can best participate in the field study program.
8/14/2012 | Email - Chief lan Campbell John Kafka (KMC) Team b iled Chief |. Campbell and followed up on a conversation that occurred with the Chief . Campbell at None
Outgoing the ICAB event. Team member requested an opportunity to discuss the proposed TMEP Project and follow-up on letters
sent by KMC. Team b juested Chief |. Campbell to provide a few dales, limes and locations to meet.
8/23/2012 | Email - Chief lan Campbell John Kafka (KMC) Team member iled Chief |. Campbell and requested response in order to arrange a meeting to discuss the proposed | None
Outgoing TMEP Project. Team member included original email that was sent August 14, 2012,
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CONFIDENTIAL: DO NOT DISTRIBUTE Date: August 31, 2017
MINISTRY OF ENERGY, MINES AND PETROLEUM RESOURCES

BRIEFING NOTE FOR INFORMATION

I PREPARED FOR: Honourable Michelle Mungall, Minister of Energy, Mines and
Petroleum Resources

II ISSUE: Update — Trans Mountain Expansion Project.

IIT BACKGROUND:

Trans Mountain Pipeline ULC (TMP) is a Canadian corporation with its head office located in
Calgary, Alberta. TMP is a general partner of Trans Mountain Pipeline L.P. (collectively “Trans
Mountain”), a limited partnership registcred in Alberta and the owner of the existing Trans Mountain
Pipeline system. Trans Mountain is a wholly-owned subsidiary of Kinder Morgan Energy Partners,
L.P. (Kinder Morgan). Kinder Morgan is the largest midstream and the fourth largest energy
company in North America.

TMP filed its regulatory Application with the National Energy Board (NEB) on

December 16, 2013 for approval to proceed with the $7.4 billion twinning of the existing 1,150
kilometer pipelinc within the existing right-of-way, where possible, from Edmonton to
Vancouver. The proposed Trans Mountain Expansion Project (Project) would increase the current
pipeline capacity of 300,000 barrels per day (bbl/d) to two continuous pipelines with a sustainable
capacity of 890,000 bbl/d.

NEB conducted a review and a public hearing process which began in April 2014 and concluded
mid-February 2016. The Province participated as an intervenor submitting 139 information
requests focused on marine and terrestrial spill response, prevention and recovery. In its final
written argument on January 11, 2016 the Province stated it could not support the project at this
time based on the current information filed with the NEB by TMP. The Province was concerned
over emergency management plans and spillage responses on land and water.

May 19, 2016 the NEB released its recommendations report to Governor in Council (GiC)

supporting the Project subject to 157 conditions. As per the June 20, 2016 Federal Court of
Appeal decision' that Canada must fulfil its duty to consult with affected First Nations, the
Federal Government embarked on deeper consultation with First Nations.

November 29, 2016 the GiC approved the Project taking into consideration information from a
Ministerial Panel on engagement, greenhouse gas assessment and deeper First Nations
consultation. To that end the Prime Minister has said the Project is in the national interest. Section
92(10)(a) of the Constitution Act, gives the federal government jurisdiction over interprovincial
works and undertakings (e.g., pipelines) and the Province would be limited in its ability to prevent
the Project.

! Gitxaala Nation et. al. v. Canada (Environment) 2016 FCA 187
Page 11 of 13 EMP-2017-73001-0SID
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In January 2016 the B.C. Supreme Court (Court) released its decision on the validity of the
Equivalency Agreement entered into by the B.C. Environmental Assessments Office (EAO) and
the NEB for the Northern Gateway Pipelines Project (NGP). The Court found that while
Provincial Ministers can rely on the environmental assessment (EA) conducted by the NEB, they
must render a dccision on whether to issue a Certificate for the NGP and by extension to the TMP
Project. TMP applied to the EAO in May 2016.

The EAO worked collaboratively on deeper First Nations consultation with Natural Resources
Canada’s Major Projects Management Office (MPMO). Ninety-six B.C. Aboriginal groups were
identified to be consulted, based on the strength of claim and potential impact. EAO produced a
Summary Assessment Report, a Joint Federal/Provincial Consultation and Accommodation
Report. Decision to issue an EA Certificate was made on January 10, 2017 with an additional

37 conditions.

January 11, 2017 the Province announced TMP had successfully addressed B.C.’s Five
Conditions. B.C. signed an Agreement with TMP on benefits to the Province. As part of the
Agreement the Province has an obligation to maintain a Project Office (PO) and to continue to
endeavour to have a timely and efficient regulatory and dccision making process. The PO and a
management structure are in place at the Ministry of Energy, Mines and Petroleum Resources.

TMP reached a financial investment decision on May 31, 2017 and plans to begin pipcline
construction in September 2017 and commence operation December 2019.

IV DISCUSSION:

s.13,5.14

K
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YV RECOMMENDED RESPONSES:

TMP has obtained its federal and provincial EA approvals and plans to begin pipeline
construction in September 2017. TMP is working with Provincial agencies to acquire permits and
is consulting with First Nations. Thec federal government has stated that the Projcct is in the
national interest. Section 92(10)(a) of the Constitution Act, gives the federal government
jurisdiction over interprovincial works and undertakings (e.g., pipelines).

REVIEWED BY:

Linda Beltrano, EL, OSID v
Simon Coley, LC, L.SB, AG v
Dave Nikolejsin, DM

Page 13 of 13 EMP-2017-73001-OSID
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Date: Sept. 15, 2017
CIiff No.: 101985

MINISTRY OF ENERGY, MINES AND PETROLEUM RESOURCES

BRIEFING NOTE FOR INFORMATION

I PREPARED FOR: Honourable Michelle Mungall, Minister of Energy, Mines and

Petroleum Resources, Honourable Harry Bains, Minister of Labour,
Honourable George Heyman, Minister of Environment and Climate
Change Strategy

II ISSUE: Meeting with International Union of Operating Engineers (IUOE)

III BACKGROUND:

It is estimated that the Trans Mountain Expansion Project (Project) will provide 189,000
person-years of employment in B.C.

Four Craft Unions sent a letter to Premier Horgan, dated July 19, 2017, in which a
meeting was requested to discuss their discontent at having not been selected to
participate in building the Project. They also expressed concern that Kinder Morgan
(KM) had prioritized cost effectiveness over worker qualification in its contract
procurement.

The Four Craft Unions who expressed concerns were the International Union of
Operating Engineers (IUOE), the Labourer’s International Union of North America
(LIUNA), United Association (UA) Canada (Canadian Piping Trades), and Teamsters
Canada.

Unions play an important role in protecting workers’ rights and safety. This role is of
particular importance in risky industries including construction.

The International Union of Operating Engineers (IUOE) Canada represents over 50,000
Canadian workers, with 11,000 members in British Columbia (B.C.)

IUOE primarily represents operating engineers (heavy equipment operators, mechanics
and surveyors) and stationary engineers (workers in operations and maintenance in
building and industrial complexes, and in the service industries).

IUOE is a member of the Canadian Labour Congress.

IV DISCUSSION:

Trans Mountain Expansion Project

The Government of B.C. has stated that it will use every tool available to defend B.C.’s
interests regarding Kinder Morgan's (KM's) Trans Mountain Expansion Project
(Project).

The contract procurement process on the Project consisted of a submission of bids by
contractors utilizing union, non-union and First Nations labour, with the exception of
Spread 6 (Fraser Valley) which was reserved for union and First Nations labour.
Contracts were awarded based on the competitiveness of the bids.

Page 1 of 2
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e KM released a list of head contractors selected on each spread of the Project on
September 6, 2017. Of the contractors selected for spreads other than Spread 6, several
employ unionized labour through the Canadian Iron, Steel and Industrial Workers Union,
which is not among the Four Craft Unions.

o [UOE will be meeting with KM this week. KM has indicated that it continues to meet
with unions, and is willing to meet with government to address concerns regarding hiring
and labour.

According to the April 6, 2016 Agreement, TMP is committed to a “British Columbia First”
policy and contracting with respect to the work in BC on the Project. TM is to make reasonable
efforts to hire locally and to competitively and openly contract with BC business and First
Nations. These requirements are subject to TM's standards, competitive pricing and existing
commitments. In light of the bid approach and the efforts on Spread 6 to identify BC firms
TMP has met the Agreement conditions. KM has indicated that there are future opportunities for
unionized work and that Unions should continue to meet and discuss possibilities with KM.

V  CONCLUSION:
e [UOE is encouraged to continue discussions with KM regarding opportunities for union

labour on the Project.

PREPARED BY: REVIEWED BY:
Linda Beltrano

Dave Nikolejsin V

Page 2 of 2
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From: Nkoleisn Dave MNGD'EX

To: Plecas Bobb ENV-EX

Cc: Zachanas Mark ENV:EX' Coley Simon | JAG'EX" Beltrano Linda MNGDEX
Subject: Draft tools (nb) Sept 12 O and T edits

Date: Sunday, September 17, 2017 11:43:00 AM

Attachments: Draft tools (nb) Sept 12 O and T ed ts docx

Bobbi, you requested EMPR review your draft memo on other “tools” under consideration by your
ministry re TMX pipeline. Our responses are attached highlighted in yellow.

.13

Please keep me and my Minister informed as this work proceeds to completion.
Thanks for the chance to review and comment.

Dave Nikoiejsin
Deputy Minister
Energy, Mines and Petroleum Resources
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From: Beiyang Linda MNGD'EX

To: n hg gls\0 Qi::ﬁ thn.fa EEHS ﬁlhh ﬁt ::.EE. “ t,-” E“- ’IIEE
Subject: RE: filing in Court of appeal
Date: Friday, September 1, 2017 1:16:12 PM

Attachments: AGBC MOFL signed 17 Q9 01 pdf

Sorry folks it is now attached.

Linda Beltrano

Executive Lead

Oil and Strategic Initiatives Division

Ministry of Energy, Mines & Petroleum Resources
778-698-3661

From: Nikolejsin, Dave MNGD:EX

Sent: Friday, September 1, 2017 1:14 PM
To: Beltrano, Linda MNGD:EX

Subject: RE: filing in Court of appeal

What attached?

From: Beltrano, Linda MNGD:EX
Sent: September 1, 2017 1:10 PM

To: Nikolejsin, Dave MNGD:EX <Dave.Nikolejsin@gov.bc.ca>; Plecas, Bobbi ENV:EX
<Bobbi.Plecas@gov.bc.ca>; Mihlar, Fazil MIT:EX <Fazil.Mihlar@gov.bc.ca>

Subject: filing in Court of appeal

Dave, Bobbi, and Fazil

*I'We attached was just filed in the Court of Appeal by the Province. The focus is on spillage in the

marine environment.

The appeal challenges the Federal GIC as the decision maker and its obligation to independently

consider the disproportionate impact of the Project risks on B. C,

This could impact the Ocean Protect Plan commitments made by the Feds. We could see them pull

away possibly. KM will respond with all its initiatives plus recall the 5 Conditions.

Linda Beltrano

Executive Lead

Oil and Strategic Initiatives Division

Ministry of Energy, Mines & Petroleum Resources
778-698-3661
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IV

Date: September 18, 2017

MINISTRY OF ENERGY, MINES AND PETROLEUM RESOURCES
BRIEFING NOTE FOR INFORMATION

PREPARED FOR: Honourable Michelle Mungall, Minister of Energy, Mines
and Petroleum Resources

ISSUE: UBCM 2017 meeting with District of Kitimat to discuss pipeline leak
detection.

BACKGROUND:

Mayor Philip Germuth, Chief Administrative Officer Warren Waycheshen, and
Councillors Claire Rattée, Edwin Empinado, Larry Walker, Mario Feldhoff, Mary
Murphy and Rob Goffinet wish to discuss leak detection in pipelines.

DISCUSSION:

e The regulatory authority for overseeing provincial pipclines lies with British
Columbia’s (B.C.’s) Oil and Gas Commission (OGC), while interprovincial
pipelines are regulated by the National Energy Board (NEB).

e Both regulators follow the Canadian Standards Association (CSA) standards
for pipeline security, leak detcction and integrity management planning (CSA
Z2662). These standards are enforced through regulation, through the Oil and
Gas Activities Act (OGAA) Pipeline Regulations, Section 7 for provincial
pipelines and the NEB Onshore Pipeline Regulations, Section 37, 40 and 41
for interprovincial pipelines.

o CSA Z662 establishes the standard of quality to which pipelincs must be
constructed and operated, which includes in-line testing for leaks prior to
commencing operation. CSA Z662 also requires operators to establish an
Integrity Management Plan, which includes specifications for pipeline
inspection practices and frequency, and also requires that a record be kept of
all incidents.

e Additionally, OGC and NEB conduct routine inspections of pipelines in
accordance with internal prioritization methods, oversee quality testing of
pipelines during construction and operation, and review Integrity Management
and Emergency Response Plans.

o While CSA Z662 establishes the baseline standards for pipeline security and
leak detection, the NEB has set additional requirements for Kinder Morgan
Canada’s (Kinder Morgan) Trans Mountain Expansion Project (Project). As
per NEB Condition 115, Kinder Morgan is required to install a secondary
Computational Pipeline Monitoring (CPM) system to operate in parallel with
its existing CPM, and to implement aerial surveillance systems along the
pipeline.

Page 92 of 147 EMP-2018-80474



Date: Septembcer 18, 2017

e The proponent must also consider leading practices established by the
American Petroleum Institute, and must conduct testing to validatc
performance targets for sensitivity, accuracy, reliability and robustness of leak
detection systems.

e While regulation of pipeline operations is handled by OGC and the NEB,
B.C.’s Ministry of Environment and Climate Change Strategy (ENV) has
authority over terrestrial spill preparedness and response. May 10, 2017, the
Government of B.C. passed amendments to thc Environmental Management
Act, 2016, allowing ENV to establish a regime which will ensure world-
leading preparedness, rcsponse and recovery measures are in place in B.C.

o This regime is o be established on the principle of “polluter pays”, and will
focus on increased requirements for preparedness, response and recovery,
increased transparency, cooperation with First Nations, strong government
oversight, and continuous improvement. The first phase of regulations is
expected in the coming months, with additional phases of regulation to follow.

RECOMMENDED RESPONSE

e Provincial pipeline safety and spill prevention in B.C. is rcgulated by the
OGC. Requirements for leakage prevention, identification and response are
established in accordance with CSA Z662, as codified in OGAA Pipeline
Regulation, Section 7.

e Interprovincial pipeline safety is regulated through the NEB. CSA Z662 also
cstablishes the standards for Icak prevention, identification and response for
interprovincial pipelines, as codified in NEB Onshore Pipeline Regulations,
Sections 37, 40 and 41.

¢ Kinder Morgan’s Project will be required to meet high standards for pipeline
leak detection, including paralle]l CPM systems and aerial surveillance.

e ENV is developing a world-leading terrestrial spill prevention, response and
recovery regime. The first phase of regulations will be established in the
coming months, with additional phases of regulation to follow.

PREPARED BY REVIEWED BY:
*Faylor Peiris Linda Beltrano, EL, OSID v
778 698-3667 Dave Nikolesjin, DM
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Date: September 18, 2017
Cliff No.: 101985

MINISTRY OF ENERGY, MINES AND PETROLEUM RESOURCES
BRIEFING NOTE FOR INFORMATION

I PREPARED FOR: Honourable Michelle Mungall, Minister of Energy, Mines and
Petroleum Resources, Honourable Harry Bains, Minister of Labour,
and Honourable George Heyman, Minister of Environment and
Climate Change Strategy

I ISSUE: Mecting with International Union of Operating Engineers (TUOE)
III BACKGROUND:

e Itisestimated that the Trans Mountain Expansion Project (Project) will provide 189,000
person-years of employment in British Columbia (B.C.).

¢ Four Craft Unions sent a letter to Premier Horgan, dated July 19, 2017, in which a
meeting was requested to discuss their discontent at having not been selected to
participate in building the Project. They also expressed concern that Kinder Morgan
Canada (KM) had prioritized cost effectiveness over worker qualificalion in its contract
procurement.

e The Four Craft Unions who expressed concerns were the [UOE, the Labourer’s
International Union of North America (LTUNA), United Association (UA) Canada
(Canadian Piping Trades), and Teamsters Canada.

e Unions play an important role in protecting workers’ rights and safety. This role is of
particular importance in risky industries including construction.

IUOE Canada represents over 50,000 Canadian workers, with 11,000 members in B.C.
[UOE primarily represents operating engincers (heavy equipment operators, mechanics
and surveyors) and stationary engineers (workers in operations and maintenance in
building and industrial complexes, and in the service industries).

* IUOE is a member of the Canadian Labour Congress.

IV DISCUSSION:

Trans Mountain Expansion Project

¢ The Government of B.C. has stated that it will use every tool available to defend B.C.’s
interests regarding the Project.

* The contract procurement process on the Project consisted of a submission of bids by
contractors utilizing union, non-union and First Nations labour, with the exception of
Spread 6 (Fraser Valley), which was reserved for union and First Nations labour.
Contracts were awarded based on the competitiveness of the bids.
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¢ KM released a list of lead contractors sclected on each spread of the Project on
September 6, 2017. Of the contractors selected for spreads other than Spread 6, several
employ unionized labour through the Canadian Iron, Steel and Industrial Workers Union,
which is not among the Four Craft Unions.

* IUOE will be meeting with KM this week. KM has indicated that it continues to meet
with unions, and is willing to meet with government to address concerns regarding hiring
and labour.

According to the April 6, 2016 Agreement, Trans Mountain Pipeline ULC (TMP) is committed
to a “British Columbia First” policy and contracting with respect to the work in B.C. on the
Project. TMP is to make reasonable efforts to hire locally and to competitively and openly
contract with B.C. businesses and First Nations. These requirements are subject to TMP’s
standards, competitive pricing and existing commitments. In li ght of the bid approach and the
efforts on Spread 6 to identify B.C. firms TMP has met the Agreement conditions. KM has
indicated that there are future opportunities for unionized work and that Unions should continue
to meet and discuss possibilities with KM.

V  CONCLUSION:

TUOE is encouraged to continue discussions with KM regarding opportunities for union labour
on the Project.

PREPARED BY: APPROVED BY:
Linda Beltrano, EL, OSID Dave Nikolejsin, DM -
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Oil Pipelines

MINISTRY OF ENERGY, MINES AND PETROLEUM RESOURCES
OIL AND STRATEGIC INITIATIVES DIVSION

ISSUE: Meeting with Hon. Shannon Phillips, Alberta Minister of
Environment and Parks, Regarding Kinder Morgan’s
Trans Mountain Expansion Project

KEY MESSAGES:

e As an interprovincial pipeline, the authority for approval of the Trans
Mountain Expansion Project (Project) rested with the Federal
Government. Approval was granted on November 29, 2016, on the basis
of the pipeline being found to be in the national interest.

o The Province in its final argument could not support the pipeline based
on the information filed with the National Energy Board (NEB). The
Province had concerns over emergency management plans and spillage
responses on land and water.

» British Columbia's (B.C.’s) Ministry of Environment and Climate Change
Strategy has been mandated to defend B.C.’s interests with respect to
the Project.

» B.C. has been granted intervener status in the Federal Court of Appeal
case which seeks to overturn the Federal approval of the Project. It is
absolutely appropriate and necessary that we have the opportunity to
defend B.C.’s interests in this very important case.

» B.C. filed its written Memorandum of Fact and Law on September 1,
2017.

» The Project requires an estimated 1,200 provincial permits requiring First
Nation consultation. Permitting is presently underway.

« The provincial permits will ensure the Project is constructed properly and
in accordance with the 157 conditions laid out by the NEB, as well as the
37 additional conditions set down by the Province in its Environmental
Assessment Certificate. The Province's conditions further protect
wetlands, wildlife habitat and caribou and grizzly populations.

BACKGROUND:

* The Trans Mountain Expansion Project (Project) falls under the jurisdiction of the
NEB, as it crosses provincial borders, It begins near Edmonton, Alberta and
terminates on the B.C. coast. Hearings for the NEB approval process began in April,
2014 and concluded mid-February, 2016.

Page 1 of 3
Date: September 26, 2017
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o As an intervenor in the NEB process, the Province submitted 139 information
requests focused on marine and terrestrial spill response, prevention and recovery.

o Inits Final Argument, submitted on January 11, 2016, the Province stated it could not
support the Project at that time based on the information filed with the NEB. B.C. was
concerned over emergency management plans and spillage response on land and
water.

¢ The Project was granted approval by the federal Governor in Council on November
29, 2016, subject to 157 conditions placed upon it during the NEB review process.
B.C. granted the Project an Environmental Assessment (EA) certificate on
January 11, 2017, subject to an additional 37 conditions.

e |n April, 2017 B.C. signed an Agreement with Kinder Morgan on benefits to the
Province from the project.

» The Government of B.C.'s official position is that it will defend B.C.'s interests
regarding the Project. As an interprovincial pipeline the Federal Government has the
ultimate authority over the Project, as per the Constitution Act, Section 92 (10)(a).

e The Province of Alberta has stated its support for the Project, on the grounds of the
economic benefits provided through access to Pacific markets. Alberta will be
representing its interests as an intervenor in support of the Project in the Federal
Court of Appeal case to be heard in October, 2017.

Legal Challenges

e The Governor in Council approval of the Project is facing judicial review by First
Nations, interest groups and municipalities. Ali of the judicial reviews of the decision
before the Federal Court of Appeal have been consolidated into a single case, which
is to be heard over seven days in the period of October 2-13, 2017.

» B.C. was granted intervenor status in the consolidated Court of Appeal case, siding in
favour of the plaintiff. B.C.'s Memorandum of Fact and Law, filed September 1, 2017,
outlines the failure of the federal process to properly consider the economic risks
associated with a Project-related spill on B.C.'s coast.

» Alberta' is also an intervenor in the Court of Appeal's case, and is supporting the
Project as being in the public interest by presenting economic benefits of market
access and providing details of its Climate Leadership Plan, which was cited by the
Federal Government during Project approvals.

 Additional legal challenges of the environmental certificate granted to the Project by
B.C. have been filed by the Squamish First Nation and the City of Vancouver. These
cases will be heard by the Supreme Court of B.C., though hearings have not yet been
scheduled.

Construction and Operation

 Kinder Morgan's plans include: work to begin on the Westridge Marine Terminal in
September 2017, clearing to begin in September 2017; pipeline construction to be
completed by 2019; and operations to commence December 2019.

! https://www.alberta.ca/release.cfm?x|D=46931B8CCIEAE-05F5-1203-4 794148
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e The Operational and Construction phase of the Project has begun. Permit
applications are being submitted to Ministry of Forests, Lands, Natural Resource
Operations and Rural Development, Ministry of Environment (including BC Parks),
Ministry of Transportation and Infrastructure and the B.C. Oil and Gas Commission.

e First Nation consultation has begun with certain procedural aspects to be undertaken
by Kinder Morgan. The ultimate legal responsibility for consultation and
accommodation rests with the Provincial Crown.

o Provincial permitting agencies consider consultation that has occurred to date through
the NEB and EA processes and may rely on existing accommodations to address any
novel or incremental impacts of a particular permit application where appropriate.

o Statutory Decision Makers (SDMs) cannot slow their decision-making for any
improper purpose and cannot be fettered by anyone in making their decisions. SDMs
continue to consider permit applications.

Page 3 of 3
Date: September 26, 2017
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Cochrane, Marlene EMPR:EX

From: Nikolejsin, Dave MNGD:EX

Sent: Sunday, October 1, 2017 7:43 PM

To: Plecas, Bobbi ENV:EX

Cc: Beltrano, Linda MNGD:EX; Coley, Simon J EMPR:EX; Zacharias, Mark ENV:EX
Subject: Tools Oct 1

Attachments: s.13

Bobbi, here is our response to the latest draft of possible “tools”. S- 13
s.13

.13
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Thanks.
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KINDER MORGAN
CANADA LIMITED

KINDER MORGAN CANADA LIMITED ANNOUNCES
2018 FINANCIAL EXPECTATIONS
Trans Mountain Expansion Project Pursuing a “Primarily Permitting” Spend Strategy

CALGARY, ALBERTA, Dec. 4, 2017 - Kinder Morgan Canada Limited (TSX: KML)
today announced its preliminary 2018 financial projections.

"We expect 2018 to be a good year for Kinder Morgan Canada Limited businesses," said
KML Chairman and CEO Steve Kean. "KML'’s extensive network of strategic assets includes
the existing Trans Mountain Pipeline system, the only Canadian crude oil and refined products
export pipeline with North American West Coast tidewater access. Other KML assets include
one of the largest integrated networks of crude tank storage and rail terminals in Western Canada,
the largest merchant terminal storage facility in the Edmonton region, the largest origination
crude by rail loading facility in North America, and the largest mineral concentrate export/import
facility on the west coast of North America. Those assets will continue to generate substantial
value for KML shareholders in 2018,” continued Kean.

"With respect to the Trans Mountain Expansion Project (TMEP), we made some progress
during 2017 on permitting, regulatory condition satisfaction and land access," said Kean.
“Unfortunately, the scope and pace of the permits and approvals received does not allow for
significant additional construction to begin at this time.”

"KML must have a clear line of sight on the timely conclusion of the permitting and
approvals processes before we will commit to full construction spending," said KML President
lan Anderson. "To that end, we have filed motions with the National Energy Board (NEB) to
resolve existing delays as they relate to the City of Burnaby, and to establish an open NEB
process that will backstop provincial and municipal processes in a fair, transparent and expedited

fashion.”

Page 133 of 147 EMP-2018-80474



Below is a summary of KML'’s expectations for 2018:

e Generate $474 million of Adjusted EBITDA, and $349 million of distributable
cash flow (DCF), respectively, with growth due primarily to the phased in-
service of tanks at the new Base Line Terminal during the year and higher
capitalized equity financing costs (or allowance for equity used during
construction (AEDC)) associated with spending on TMEP (recognized in other
income). Excluding AEDC, Adjusted EBITDA and DCF are budgeted to be $403
million and $278 million, respectively. Actual AEDC earnings will vary
depending on the amount and timing of TMEP expenditures. Adjusted EBITDA
excluding AEDC is slightly higher than our IPO forecast. Adjusted EBITDA
including AEDC is lower than our IPO forecast due to lower spend in 2017 and
expected lower spend in 2018.

e Generate DCF (including AEDC) to restricted voting shareholders of $0.96 per
restricted voting share, with an expected declared dividend of $0.65 per restricted
voting share.

e Invest $1.9 billion on expansion projects and other discretionary spending, of
which $1.8 is associated with TMEP and the balance is associated with the Base
Line Terminal.

e End 2018 with a Net Debt-to-Adjusted EBITDA ratio of approximately 2.7 times.

¢ In order to prudently manage shareholder capital, the 2018 budget assumes TMEP
spending in the first part of 2018 is primarily on advancing the permitting process, rather
than spending at full construction levels, until KML has greater clarity on key permits,
approvals and judicial reviews. We previously announced a potential unmitigated delay
to project completion of nine months (to September 2020) due primarily to the time
required to file for, process and obtain necessary permits and regulatory approvals.
Potential mitigation measures require obtaining greater clarity early in 2018 with respect
to key permits, approvals and judicial reviews and continued planning with TMEP
contractors to assess options to start or accelerate work in certain areas.

o Construction delays entail increased costs due to a variety of factors including
extended personnel, equipment and facilities charges, storage charges for unused
material and equipment, extended debt service, and inflation, among others.
Because those costs are highly uncertain at this stage of the project and the extent
of a delay, if any, is currently unknown, Trans Mountain is not updating its cost
estimate at this time.

o In order to help achieve the necessary clarity with respect to permits and
approvals, Trans Mountain has filed motions with the National Energy Board
(NEB) to resolve existing delays and to establish an NEB process that will
backstop provincial and municipal processes in a fair, transparent and expedited
fashion. As stated in the November 14, 2017 motion presented to the NEB, “it is
critical for Trans Mountain to have certainty that once started, the Project can
confidently be completed on schedule.” If uncertainty around permitting and

2
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judicial processes extends further into 2018, TMEP would expect to reduce its
2018 budgeted spend. As a result, the previously announced unmitigated delay to
a September 2020 in-service date could extend beyond September 2020. Further,
as stated in the November 14 motion, if TMEP continues to be “faced with
unreasonable regulatory risks due to a lack of clear processes to secure necessary
permits . . . it may become untenable for Trans Mountain’s shareholders . . . to
proceed.”

o While the exact length of delay is uncertain at this time, assuming an unmitigated
delay of nine months, estimated incremental Adjusted EBITDA attributable to
three months of service in 2020 would be approximately $225 million (excluding
the impact of AEDC, which can be difficult to calculate given the requirement of
specific project spend schedules). Our original estimate of incremental 2020
Adjusted EBITDA attributable to the project was $900 million (or $776 million
including the impact of our original estimate of $124 million for 2018 AEDC),
each of which was based on an anticipated full year of service in 2020. We
would expect to receive the full incremental $900 million of Adjusted EBITDA
plus partial year tariff escalation in 2021, as our current estimate of total Adjusted
EBITDA from the project has not changed. Each month of change in our in-
service date is expected to result in a change of approximately $75 million of
Adjusted EBITDA. The above figures exclude any utilization of spot volumes,
which could add more than $200 million of Adjusted EBITDA annually.

About Kinder Morgan Canada Limited (TSX: KML). KML manages and is the holder of a
minority interest in a portfolio of strategic energy infrastructure assets across Western Canada.
The financial results of the entire suite of assets held by Kinder Morgan Canada Limited
Partnership (Business) have been consolidated into the financial results of KML. KML investors
are reminded that KMI holds a majority voting interest in KML and a corresponding majority
economic interest in the entirety of the business contributing to financial results discussed in this
new release. Therefore, unless the context otherwise requires, references to KML in this news
release are references to the Business in which the holders of restricted voting shares of KML
have a minority interest. The Trans Mountain Pipeline system, with connections to 20 incoming
pipelines and current transportation capacity of approximately 300,000 barrels per day (based on
throughput of 80 percent light oil and refined products and 20 percent heavy oil), is the only
Canadian crude oil and refined products export pipeline with North American West Coast
tidewater access. In Alberta, KML has one of the largest integrated networks of crude tank
storage and rail terminals in Western Canada and the largest merchant terminal storage facility in

the Edmonton market. KML also operates the largest origination crude by rail loading facility in
3
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North America. In British Columbia, KML controls the largest mineral concentrate
export/import facility on the west coast of North America through its Vancouver Wharves
Terminal. Through its Puget Sound pipeline system, KML ships crude oil to refineries in
Washington state and its Cochin Pipeline system transports light condensate originating from the
United States to Fort Saskatchewan, Alberta. For more information please visit

www.kindermorgancanadalimited.com.

Non-U.S. GAAP Financial Measures

The non-U.S. generally accepted accounting principles (non-GAAP) financial measures
of distributable cash flow (DCF), both in the aggregate and per Restricted Voting Share, and
Adjusted EBITDA are presented herein.

Certain Items, as used to calculate our non-GAAP measures, are items that are required
by U.S. GAAP (GAAP) to be reflected in net income, but typically either (1) do not have a cash
impact, or (2) by their nature are separately identifiable from our normal business operations
and in our view are likely to occur only sporadically.

DCEF is calculated by adjusting net income before Certain Items for depreciation,
depletion and amortization (DD&A), total book and cash taxes, preferred share dividends and
sustaining capital expenditures. DCF is a significant performance measure used by management
and external users of our financial statements in evaluating our performance and to measure and
estimate the ability of our assets to generate cash earnings afier servicing our debt and preferred
share dividends, paying cash taxes and expending sustaining capital, that could be used for

discretionary purposes such as distributions or expansion capital expenditures. We believe the
GAAP measure most directly comparable to DCF is net income. DCF to restricted shareholders
per Restricted Voting Share is DCF attributable to restricted shareholders divided by average
outstanding Restricted Voting Shares, including restricted stock awards that participate in
dividends.

Adjusted EBITDA is calculated by adjusting net income before interest expense, taxes,
and DD&A for Certain Items. Adjusted EBITDA is used by management and external users to
evaluate, in conjunction with our net debt, certain leverage metrics. We believe the GAAP
measure most directly comparable to Adjusted EBITDA is net income.

Our non-GAAP measures should not be considered alternatives to GAAP net income or
other GAAP measures and have important limitations as analytical tools. Our computations of
non-GAAP measures may differ from similarly titled measures used by others. You should not
consider these non-GAAP measures in isolation or as substitutes for an analysis of our results as
reported under GAAP. DCF should not be used as an alternative to net cash provided by
operating activities computed under GAAP. Management compensates for the limitations of these
non-GAAP measures by reviewing our comparable GAAP measures, understanding the
differences between the measures and taking this information into account in its analysis and its
decision making processes.
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Important Information Relating to Forward-Looking Statements

This news release includes “forward-looking information,” “financial outlook” and

“forward-looking statements” within the meaning of applicable securities laws (forward-looking
statements). Forward-looking statements in this news release include statements, express or
implied, concerning, without limitation: the Trans Mountain Expansion Project (TMEP), and
Base Line Terminal project, including completion of such projects, anticipated costs, scheduling
and in-service dates, future benefits and utilization, anticipated project returns and the impacts
of such projects; KML's anticipated 2018 Adjusted EBITDA and DCF; potential additional
Adjusted EBITDA dependent on spot utilization; and anticipated dividends and the intended
payment thereof. Forward-looking statements are not guarantees of performance. They involve
significant risks, uncertainties and assumptions. Any financial outlook or other forward-looking
statements provided in this news release have been included for the purpose of providing
information relating to management s current expectations and plans for the future, are based on
a number of significant assumptions and may not be appropriate, and should not be used, for any
other purpose. Future actions, conditions or events and future results of operations may differ
materially from those expressed in forward-looking statements. Many of the factors that will
determine these results, including the ability of KML to pay dividends, are beyond the ability of
KML to control or predict. As noted above, the forward-looking statements included in this
release are based on a number of material assumptions, including among others those
highlighted, or inherent in the factors highlighted, below. Among other things, specific factors
that could cause actual results to differ from those indicated in the forward-looking statements
provided in this news release include, without limitation: changes in market conditions;
competitive landscape; issues, delays or stoppages associated with major expansion projects,
including the TMEP, changes in public opinion; public or government opposition; the resolution
of issues relating to the concerns of individuals, special interest or Aboriginal groups,
governmental organizations, non-governmental organizations and other third parties that may
expose the Business to higher project or operating costs, project delays or even project
cancellations; significant unanticipated cost overruns or required capital expenditures; level of
shipper demand for spot utilization; the breakdown or failure of equipment, pipelines and
facilities; releases or spills, operational disruptions or service interruptions; the ability of KML
and/or the Business to access sufficient external sources of financing, and the cost of such
financing; and changes in governmental support and the regulatory environment.

The assumptions behind KML's forecasted 2018 Adjusted EBITDA are substantially
unchanged from those presented under the headings “Notice to Investors — Growth Estimates”
and “The Business — Investment Highlights — Sizeable Growth Project of Strategic National
Importance to Canada - Financial Highlights and Growth Estimates” within KML's final initial
public offering prospectus dated May 25, 2017,2017 (the IPO Prospectus, a copy of which is
available under KML's profile on SEDAR at www.sedar.com), except for reduced capitalized
equity financing costs due to TMEP capital expenditures expected to be lower through 2018. In
addition to the assumptions for Adjusted EBITDA, KML s forecasted 2018 DCF includes
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assumptions for expected funding sources and associated costs, cash taxes and sustaining capital
expenditures.

The foregoing list should not be construed to be exhaustive. In addition to the foregoing,
important additional information respecting the material assumptions, expectations and risks
applicable to the financial outlook and other forward-looking statements included in this news
release are set out in the IPO Prospectus, under the headings “Notice to Investors — Forward-
Looking Statements,” “Notice to Investors — Growth Estimates” and “Risk Factors,” and
prospective investors are urged to review and carefully consider such information prior to
making any investment decision in respect of KML's securities. The risk factors applicable to
KML could cause actual results to vary materially from those contained in any forward-looking
statements. KML disclaims any obligation, other than as required by applicable law, to update
the forward-looking statements included in this release.

CONTACTS

Ali Hounsell Investor Relations

Media Relations (713) 369-9490

(604) 908-9734 km_ir@kindermorgan.com
ali_hounsell@transmountain.com www.kindermorgan.com

Page 138 of 147 EMP-2018-80474



Page 139 to/a Page 147
Withheld pursuant to/removed as

s.21



