Brubacher, Kelly IGRS:EX

From:
Sent:
Tao:

Subject:

For your information.

Loretta O'Connor | 522 )

Sunday, Septembear 9 2012641 AM

Aloeri 'Buddy Watzak, Alison O'Beirneg, Andraa Bucikley, Anven Rows; Boh Brooks,; Bob
Norman; Luciani, Chelsie IGRS:EX, Don Callis; XT:HLTH Richardson, Don; Haney, Donald
IGRSIEX, Dwight MacAulay, Elliett Brown, Evan Romanow, Han, Henry JTST.EX; Jacquie

Hayward; docclyne Milis; Joo So, John Cowan, Josephine Chol; Julia Tousaw; Karea Glannig,

Kathy Bantley, Kathy Hambly, Kristina Batich; Laurie Alexander, Lee Brammer, Lesiie
Marchant; Lezlee Dunn; Linda Spurrell; Lindsay de Leeuw
{iindsay@councifofthefederation.cay; Lindsey Oosenbrug-Trink; Lisa Demers; Loretla
O'Connor; Lorraine Glendenning; Ewert-dohns, Marcus JTST.EX: Mike MchMurray; Monica
Arab; Paut Nordahl; Pierrette Battah, Renata Berezink; Rochelle Gallant; Tracy English;
wes.sawatzky@gov.ab.ca; Witliam Kennedy

Backgrounder -- Canada-China FIPA
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Canada-China Foreign Investment Promotion and Protection Agreement (FIPA)

September 8, 2012
Viadivastnk Himssia
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Brubacher, Kelly IGRS:EX

From: Haney, Donald iIGRSEX

Sent: Thursday, Ociober 11, 2042 1:55 Pid
Ta: Luciani, Chelsie IGRSEX

Subject: RE: Urgent: FIPA tabling

Thanksi

From: Luciani, Chelsie IGRS:EX

Sent: Thursday, October 1§, 2012 1:41 PM
To: Haney, Donald IGRS:EX

Subject: RE: Urgent : FIPA tabling

Hi Don,

Tinis is what Janna toid me — Py not sure how to caicdate 721 sitting days pursuant 1o the Govt's treaty iabling policy™

As for the FIPA, here’s what DFAIT has told me on Sept. 26, when the trealy was tabled In the House of Commons.

“The treaty will now remain in the House for 21 sitting-days pursuant to the Government's treaty labling policy..
Following the 21 sitting days, the Canada-China FIPA will come into force once an Order in Council seeking authorify to
ratify the Agreement has been approved by the Governor General, the ratification process in the People’s Republic of
China has been completed, and hoth Parties have submitted notice of the conclusion of their respective ratification
processes. Should you have any guestions or concerns related to the ratification and implementatian of this treaty,
please contact John O'Neill or Vernon Mackay in the Invastment Trade Policy Division.”

From: Haney, Donald IGRS:EX

Sent: Thursday, October 11, 2012 1:29 PM
To! Luciani, Chelsie IGRSEX

Subject: Urgent ; FIPA tabling

Chelsie — do you recall when the FIPA getsimplemented?
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EBrubacher, Kelly IGRS:EX

From: Hanay, Donald IGRS:EX

Sank: Tuesday Oclober 23, 2012 1049 AM

To: Luciani, Chelsir IGRS EX

Subject: RE: Challenge to Canada's FIPA with China

itanks, Chalsie,

From: Luciani, Chelsie IGRS:EX

Sent! Tuesday, October 23, 2012 13:37 AM

To: Haney, Donald IGRS:EX

Subiect: RE Challenge to Canada’s FIPA with China

Oot 207 - weticke hassome points on the warries being overstared:

siopd 2AN00ER s tery e

Cop;.rrig'ﬁt' )

b
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From; Luciani, Chelsie IGRSIEX

Sent:; Tuesday, October 23, 2012 10:32 AM

To: Haney, Donald IGRS:EX

Subject: RE; Challenge to Canada's FIPA with China

Fram October 4 — some positivas at the end:

htep://vwoww politics.ca/2012/10/04/the-canada-china-investment-agreemenis-generous-excepiion-article/

The Canada-China investment agreement’s gencrous exception
article

By Bl Siekierski | Oct 4, 7012 8:12 pm | 1 Comments

Copyright
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rom: Ludian, Cheisie (GRSIEX
Sent: Tuesday, October 23, 2012 9:27 AM
To: Haney, Donald IGRS:EX
Subject: RE: Challenge to Canada's FIPA with China

This one’s a bit more positive, fromy Oct 16" though [poing to keep looking)

hitp:/ fwww canadianbusiness.com/article/102020--canada-s-fipa-ireaty-with-china-and-what-it-means

Canada's FIPA treaty with China and what it means
By Saraly Barimgk | October 16, 2012
ChatinShare3Emailtdore Sharing Sorvices

s CMNOOC's bid for Nexan a sign of China's future

+  Maybe we're exploiting China

Copyright
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From: Haney, Donald IGRS:EX

Sent: Tuesday, Cctober 23, 2012 9:20 AM

To: Luciani, Chelsie IGRS:EX

Subject: FW: Chalienge to Canada’s FIPA with China

Chelsie —~ could you look for any articles that offer a more positive view of the FIPA?

Fromi: Chase Wilde, Linda JTST:EX

Sent: Tuesday, October 23, 2012 8:48 AM

To: Musgrave, Robert JTST:EX; Greenwoad, Gall JTST:EX; Hanay, Donald IGRS:EX
Subject: Challenge to Canada's FIPA with China

Thera appear ta he a number of large challenges; referance is made to a BC examination 14 yvears ago..

5 -
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httﬂ:waw.thegiobf:andmaILccm[commentarv/v}hat~if—the—canada-china~investme nt-treaty-is-

unconstitutional/articled629972/2utm medium=Newsletier&uim source=The%20Globe%20and%20Mal&utm type=t

ext&uim content=TneGlobeandMaii&utm camnalen=98667146

What if the Canada-China investment treaty is

unconstitutional?

GUS VAN HARTEN
Pulstished Tuesday, Oct. 22, 2012 02:00AM EDT
Last updated Monday, Oct. 22, 2012 08:09PM EDT

Copyright
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and gnotharn

Why aren’t we debating the Canada-China investment
pact?

LAWRENCE MARTIN
Published Tuesday, Oct. 23, 2012 02:00AM EDT
Last updated bonday, Oct. 22, 2012 11:36PM EDT

Copyright
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Brubacher, Keily IGRS:EX

From: Hangy, Donald IGRS:EX

Sent: Wednesday, Oclober 31, 2012 1112 AM
Tao: tyciani, Chelsieg 1GREEX

Subject: RE: more positive FIPA arlicle

This is a good article. Thanks.

From: iuciani, Chelsie IGRS:EX

Sent: Wednesday, October 31, 2012 10:02 aM
To: Haney, Donald IGRSIEX

Subject: more positive FIPA article

Arnare positive articlz on the FIPA

N N Y S T S S FUR
Wy b haciadia i il

Diat Back the Hysteria an Canada-China Treaty hitip:/www.the

buck-the-hysieriy-on-canadu-china-froaty

RUSTRALIA - Gov't Offers Grants to Help 10,000+ Students Study in Asia

From: Asia Pacific Foundation of Canada [mailtoiapfo@asiapadific.ea]
Sent: Wednesday, QOctober 31, 2012 9:41 AM

To: Ludani, Chelsie IGRSIEX

Subject: Canada-Asia News Service

Copyright
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Brubacher, Kelly IGRS:EX

From: Vernon MacKay@international.gc ca

Sent: Wadnasday, Octobar 31, 2012 1218 BM

To: Ewing, Rebecca JJTSTEX

Cc: Greenwood, Gall JTST.EX; Jessse, Janna L JTST.EX; John.onatiidiniernational.ge.ca
Subjeci: RE: China's FIPA

Thanks Rebecca. The earliest the F1PA could come into force is early December, bul for now that is all [ can say. We
certainly welcome B.C.'s vaice of support for ine Agreement! Ve

RS s, v e ez o L

From: hwlnq, Rebecca J JTST EX [ma;;to Rebeuca meq@ctov bc ca}
Sent: October 31, 2012 3:10 PM

To: MacKay, Vernon -Tit

Cc: Greenwood, Gail ITST:EX; Jesseg, Janna L JTST:EX

Subject: RE: China's FIPA

T TR - T
cha D U000 it 1 SAN0E ThS

Fhamba very meuah Toethiz formation Yern, and Far e ouich rosponse, ooy
agreement will not bﬂ :atifted deoe”\dmg on what happens at Treasury Board (and in China). So we won’t know for

ahsolute sure whether it will come into force for some weeks at feast yet.

As I'm sure yeu know, BC supports the agreement, and we ars getting a lot of questions fram the public about it

Rebecca
517

Sent: Wednesda\g; October 31 2012 12 03 PM™
Tot Ewing, Rebecca J ITSTIEX
Subject: RE: China's FIPA

Hi Rebecca.

The China FIPA's 21-day sitling period in the House of Comimans ands November 1st, so fomorrow. The next step isto
go (o Treasury Board to obtain an order-in-council approval fo ratify the Agreement. That takes at least three weeks, After
the OIC to'ratify is obtained, DFAIT would send a diplomatic note to China informing them that Canada has compieted its
rafification pracess. On the first day of the month after the rece:pt of the second of ihe two notices {one each from
Canada and China), the FIPA comes into farce.

We do not have the details of the Chinese ratification process, other than that the State Council must give Hs approval,
| do not have the timing for the conclusion of either Party's ratif-cation process,

Vern

From' Ewmgl Rebecca 3 JTST':X [manlto Rebﬂcca Ew;ng@qov bc ca}

Sent: October 33, 2012 1:25 PM

To: MacKay, Vernon ~TNI

Subject: China's FIPA -

Page 15 : :
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Helle Vernon,
Pwork with in BC's Trade Initiatives Branch with Don White, Gail Greenwood and Jane! Quiring.
Gail suggested | contact you with two questions we have related to the Canada-China FIPA:

al  Whether we expect FIPA to be ratified in Canada tomarrow
b}  What Chinese process for ratification is and what timing is.

Any infa you can send greatly appreciated,
Thank you

Rebacca Ewing

Manager, Trade Folicy

Trade Initiatives Branch

BC Ministry of Jobs, Tourism and Skills Training
Victaria BC

317
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Brubachsr, Kelly IGRS:EX

From: Haney, Donald IGRS:EX

Sent: Wednesday, October 31, 2042 3:03 P
To: Luciani, Chalsic IGRSIEX

Subject: RE: China's ratification of FIPA

Thanks, Chelsie!

From: Ludiani, Chelsie IGRSIEX

Sent: Wednesday, October 31, 2012 2:24 PM
To: Haney, Donald IGRS:EX

Subrjechy RE: China's ratification of FIFA

That's cansistent with what | found yesterday — about the State Counnil having power to conclude treaties/agreements,

and the Standinz Corvnittoo of the NPC having the nower to dacide on ratification/shroeation. 'm nobsure what the

disference is though between "canciude” and “rauify” {iayoe Staie Councll decides {54, then It goes to the Standiing
Committee?]. The President also has a role “the President of the People’s Repubtic of China shall, according to the
decision made by the Standing Committee of the NPC, ratify or abrogate treaties”

Bath the State Council and the Standing Committee are part of the NPC — the State Coungil is the “executive body of the
highest organ of state power {the NPC), and the highest state administrative body” (this is from one of the books MAO
was given by the consulate). Media calls the State Councii China's "cabinet”, According 1o wiki it meets once every 6
manths. Their last meeting seems to have been in July (http://news.xinhuanet.com/english/chinaf2012-
07/25/c_131738472.htm}, and there was also an executive meeting of the State Council on October 19%,

The FiPA was signed Sept 9, sa it couldn’t have been ratifiect at the july meeting.

info from yesterday:

“In 1980 the Stending Commillee of the Mational Peaple’s Congress adopted the Law on the Procedure of Gonclusion of Treaties,
aceoriding to which, the Central People’s Covernment, i.e. the State Council, has the power to conclude treaties and agreements; the
Standing Committee of the National People's Congress has the power to declids on he ratification or abrogation of freaties and major
agreements concluded with foreign countres; and the President of the People’s Republic of China shall, according to the decision
made by the Standing Commiitee of the National People's Congress, ralify or abrogate trealiss and major agreements conciuded with
foreign countries. The Law also provides that the accessionto multilatzral treaties and agreements shall be subject to the dexision of
the Standing Commities of the Nationa! People's Congress and the State Council respectively, and that the acceptance of multilateral
iregties and agreements shall be sublect to the decision of the State Council.”

hitp://www lezalinfo.gov.cn/english/legal-Knowledge/node 7661.htm

From: Haney, Donald IGRS:EX

Sent: Wednesday, Octeber 31, 2012 1:46 PM
Te: Luciani, Chelsie IGRS:EX

Subject: FW: China’s ratification of FIPA

Page 17
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Cheisie here's some info on the Canadian process for ratifying the FIPA. it appears that DFAIT isn't sure of the Chinase ‘

process either, except that it is the State Council that gives its approval.

From: Ewing, Rebecca 3 JTSTIEX
Sent: Wednesday, October 31, 2012 12:53 PM

To: Haney, Donald IGRS:EX; Greenwood, Gall JTST:EX; Jessee, Janna | ITST:EX; Quiring, Jane! ITSTEX
Subject: RE: China's ratification of FIPA

Hi Don,

Thanks for this infarmation. The attached e-mail from Vern MacKay at DEAIT indicates he is not sure what of when
Criina’s ratification pracess entails, but that there is another 3 week Canadian process with Treasury Board, and then
the Agreement comes inte force the first of the month after both sides have notified each other that they have ratified.
So the earliest the Agreement would come into force is December 1.

S iarprtrties £y e e T by s by adeniar b5 1o e
CRUDIGLE trivm YLD On Doy D o

Rehecca

<< Message: RE: China's FIPA »>

From: Greenwood, Gail ITST:EX
Sent: Wednesday, October 31, 2012 11:18 AM

To: Jessee, Janna L JTST:EX; Haney, Donald IGRS:EX; Quiring, Jane! JTST:EX
Cr: BEwing, Rebecca J JTST:EX

Subject: RE: China's ratification of FIPA

Rebeccais looking into this.

Froni: Jessee, Janna L JTST:EX

Sentt Wednasday, October 31, 2012 10:50 AM

To: Haney, Donald IGRS:EX; Greenwood, Gail JTST:EX; Quiring, Janel JISTIEX
Subject: RE: China's ratification of FIPA

Hi Don,
{don’t have any information on the Chinese ratification process. janel?

Janna

Fraom: Haney, Donald IGRS:EX

Sent: Tuesday, October 38, 2012 4:35 PM

To: Greenwoed, Gail JTST:EX; Quiring, Janel JTST:EX
Ce: Jessee, Janna & JTSTEX

Subject: China's ratification of FIPA
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Gail et al - we know that Canada can ratify the FIPA after 21 sitting days, but do you know the Chirese ratification
process and timing?

Thanks,
Do
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Brubacher, Kelly IGRS:EX

From: Haney, Dopald IGRSEX

Sent: Wednesday, Qeotobar 31, 2092 1000 AM-
To: Luciani, Chalsiz IGRS EX

Subject: RE: trealy ratificalion in china

Thanks, Chelsie,

Fram: Luclani, Chelsie IGRS:EX

Senf: Wednesday, Cctober 31, 2012 9:59 AM
To: Haney, Denald IGRS:EX

Subjects RE: treaty ralification in china

Whal tinenlioned just belore huddle - already bad I werilien so thought Fd send 1 also;

The MPC Jt‘mdmp Commitice nor me,r mei_ts Oﬂ(,t. wuy two months, and cai3 cali addrtzonai fﬂEE’liﬂgb as :1eeded It li

b e P B

263 i in ss*mchmr' to see i iaen fu.d out wiial ‘t HINY (Ie‘ ;(m(i o, ior ti.fezr August meeting it doesu i suanci nkc any
treaties were decidad on.

Next mecting would be around mid-december {unless they call one sooner).

Fram: Haney, Donald IGRS:EX

Sent; Tuesday, Cctober 3G, 2012 5:15 PM

To: Luciani, Chelsie IGRS:EX

Subject: RE: treaty ratification in china

Imteresting, So it {oolks e i could happen when the Standing Commitien meets. Mavhoe this could hanpoen soon after

the transition, possibly in Movember?

From: Luciani, Chelsle IGRS!EX

Sent: Tuesday, October 30, 2012 4:41 PM
To: Haney, Donald IGRS5:EX

Subject: RE: treaty ratification in ching

Found a bit more on this fromn the Ministry of Justice PRC s wiehsite:

“Inn 1980 the Standing Commitiee of the Nationat People’s Congress adopted the Law on the Procedure of Conclusion of Trealies,
according to which, the Ceniral People’s Government, i.e. the Stale Councll, has the fowar lo. conchide Iréaties.and agreements; he
Standing Cornmittee of the Mational Pecple’s Congress has the power fo decide on the ratification or abrogzation of ireaties and major
agreements conciuded with foreign counlries; and the President of the People’s. ‘Republic of China shall, according to the decision
made by the Standing Committes of the Nationat Peupia 5 Congress rafify or abrogate treaties and major agreements concluded with
foreign countries. The Law also provides-that the accession to multilateral treaties and agreements shall be subject to the decision of
the- Standing Cammittee of the Malional People's Congress and the Stale Council respectively, and that the acceptance of muliateral
treaties and agreements shall be subject to the decision of the Slate Council *

htip:/fwww lepalinfo.gov cnfenglish/Legal-Knowledae/node 7661 htm

Frony: Haney, Donald IGRS;EX
Sent; Tuesday, October 30, 2012 4:31 PM
Page 20

QOP-2012-00788 20 of 32



To: Luciani, Chelsie IGRS:EX
Subject: RE: trealy ratification In china

Thanks, Chetsie.

From: Luciani, Chelsie IGRS:EX

Sent: Tuesday, October 30, 2012 4:28 PM
To: Haney, Donald 1GRSIEX

Subject: treaty ratification in china

Found this ontine ~ two bodies responsible seem to ba responsible for treaties: Standing Committee of tha National
Peonle’s Congress (they meet more oftenfwhenever they need to, compared to the session of the NPC, which is in
March), and the State Council {Pramier, V Premiers, State councillors, eich. For trade, it seems to be the NPC and its
standing committes:

"According to the provisions of the Chinese Constitution and the Treaty Procedure Law, the Standing
Committee of the National Peop?e 5 Congress (hereinafter’ t%‘ze NPC") shall decide on the ratification and

i 3

< F Fepaticg s nt o S sl 7 SEAT e Mpripbe orly
7 P RIS SRAESH T ES S -__‘“‘ TR L biclee SRS EER AN R R

{ nue k.it -..J?: et

reatics and impor i rei
Treaty Procedure Law, the phraee ‘treaties and important agreements” inciudes: friendship and
cooperation {reaties, peace treaties and other treaties of a political nature; treaties and agreemernts on
territories and the delimitation of boundlaries; {reaties and agreements on judicial assistance and
extradition; and treaties and agreements that have provisions incornsistent with national laws. The State
Council has the power to conclude treaties and agreements with fareign States.3Procedurally, neqotiation
and conclusion of international treaties with foreign States should be approved by the State Council, or
subbmitted to it for the record. in any case where amendment or revision to domestic laws is required for
a treaty purpose, the domestic legal process for ratifying or approving the treaty should be the same as
the tegal procedure for the relevant domestic legislation”

“Under Artice 8 of the Legislation Law, matters relating to certain important areas shall be governed
exclusively by laws adopted by the NPC and the Standing Cammittee of the NPC. Such matters include,
among others: national sovereignty, criminal offences and punishment; fundamental rights of citizens;
expropriation of non-state assets; or matters that are refated to the legal systems on civil affairs,
finance, taxation, customs and trade; judicial system and arbitration. Accordingly, any treaty that affects
the above mentioned matters shall be subject to the domestic legal procedure of the Standing
Committee of the NPC for ratification or accession.s”

nttpf/chineseiil. oxfordipurnals.orgfcontent/2/2/299 full

Based on that above, I'd guess that March 2013 would be the outside limit for the FIPA getting ratified in China (if they
need to put it before the whole bodyl,

Page 21
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Brubacher, Kelly IGRS:EX

Fram:
Sent;
To:

Ca:.
Subject:

hmporance:

Here is an IN for MPB:

IM Canada China
FIPPA docx

Greamwood, Gall JTST.EX

Thursday, Cctobar 18, 2012 5:33 PM

Little, Chilstine JTSTEA

Haney, Donald IGRSEX; Bubrick, Elaine JTST:EX

Canada China Foreign investmen! Promation and Proteclion Agraement

High

Here is the BC News Release:

Canada-China agreement good for B.C.

hitn:/fwww. newsroom.cov.be.ca/2012/0%9/canada-china-agreement-good-for-be.html

£canomy Monday, September 10, 2012 7:30 AM

Copyright

Pana 22
QOP-2012-00786

22 of 32



Page 23 to/a Page 24
Withheld pursuant to/removed as

Copyright



MINISTRY OF J08S, TOURISM AND SKILLS TRAINING
ANMD Minezrrn Ryseonasmee eor Lanoh:

INFORMATION NOTE
Cliff #:

Date: October 18, 2012

PREPARED FOR: MHonourable Pat Bell, Minister
ISSUE: Canada-China Foreign Investment Promotion and Profaection Agreement

BACKGROUND: The Canada-China Foreign Investment Promotion and Protection
Agreement (FIPA) was signed on September, 2012 during Prime Minister Harper's
participation at the Asia-Pactiic Fconomic Co-operation {(APZC) summit. itwill be
ratified once Canada and China complete their respective ratification processes.

DISCUSSION: Elizabeth May, and the Green Party is a vocal opponent of the FIPA
and has written to the Premler. A professor of Osgoode Hall Law School, Gus Van
Harten published an article against the FIPA and wrote 1o the Premier stating his
sconcerns. Various media have become involved restating the concerns.

The FIPA permits either couniry to take measures necessary {o protect human and
animal health or plant life, as well as allowing measures taken for prudential reasons to
maintain the safety, soundness, integrity or financial responsibility of financial
institutions.

If a dispute arises, the FIPA contains direct access for investors to an effective, impartial
dispute resoiution system through international arbitration,

Prepared by: Gail Greenwood, Director Trade Policy
Telephone: (250) 387-7575

Reviewed by l

o |ED: ADM: DM v |

Page 25
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ADVICE TO MINISTER

(CONFIDENTIAL
{ISSUES NOTE

Canada-China Foreign investment

Ministry: Environmeant Promuotion and Protection Act

Date: October 17, 2012
Minister Responsible: Terry Lake

ADVICE AND RECOMMENDED RESPONSE!

KEY FACTS REGARDING THE ISSUE:

s Multiple media reports from September 27 — Qctober 12, 2012 {Teoronto Star, The
Globe and Mail, Vancouver Sun, The Vancouver Observer, The Tyee} have bean
quoting Gus Van Harten, a professor of international law from Osgoode Hall at York
University, who is warning that a new Canada-China investment freaty will make it
easier to build the Northern Gateway Pipeline and open up the BC government to
lawsuits from Chinese investors if the pipeline isn't built,

s According to media, the deal would give Sinopec (a large Chinese backer of NGP) the
right to sue the BC government if it blocks the project. It also has simiiar implications for
China National Offshore Oil Corporation's {CNOOC) proposed buy-out of oil and gas
producer Nexen, if the FIPPA goes through.

» The treaty will proceed through both Canada and China’s respective ratification
processes in order to be brought into farce. In Canada, the FIPPA will be tabled in the
House of Commons for 21 sitting-days pursuant to the Government's treaty tabling
policy. It will come into farce on October 31, 2012 once the Order in Council has been
approved by the Governor General and the ralification process in the People’s Republic
of China has been completed, and both Parties have submitted notice of the conclusion
of their respective ratification processes.

Page 26
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The agreement will last 31 years and is descnbed as the most significant frade deal
since NAFTA. The daal Is set for automatic approval. No vote or debate will take place

in the House.

The deal falls under the Federal Government and does not require provineial sonsent.
The final deal was signed on September 97, 2012,

Elizabeth May and the Green Party is a vocal opponent of the FIPPA. She requested a
meating with the Premier and has spoken with Minister Pat Bell. See:

hitp:/iwww2 . canada.com/oceansidestar/story himi?id=932a4e1-5021-4004-9377-
adb7bad72bf8

The law professor gquoted in the articles, Gus Van Harten, stales that the freaty will
“oro-omptinaoriant clements of e debafe o the Northern Gateway Pipgiing ard may
frustraie in a very significant way the abiiity of the curreni BC government or any future
government from stopping that pipeline or bargaining a better deal for BC."

Van Harten goes on to say that ¥ this frealy comes info effect, and there's any Chinese
ownership whatsoever in assets related fo this pipeline—then Canada will be exposed
to lawsuits under this treaty, because the BC government wil be discriminating against
a Chinese investor, which is prohibited by the Ireaty.” In addition the deal “alfows
Chincsec companies to sue Canada outside of Canadian courts.”

S12,516

$ 13,916 Van Harten's
anatysis of the treaty suggests S 13 “Under the
trealy, a Chinese company can demand 'treatment no less favourable than that given
to Canadian firms (Ariicle 6 of the freatly) or to investors from third couniries {(Ardicle 5).
A Chinese investor could claim that the denial of B.C. permits was nof fair and
equitabls’ treatment (Article 4) if it could point to general approvals given by Ottawa.
Notoriously, many arbilrators have expanded this right significantly by requiring
govemments to meet Tegitimate expectations’ of investors, broadly construed, and o
maintain a ‘stable regulatory framework’ over the entire life of a project. Dermocralic
choice and provincial jurisdiction are not a defence. This highlights the treaty’s
constitutional significance for Canada.”

Communications Brian Cotton
Contact:

Program Area Contact:  Anthony Danks
File Created: Qctober 17, 2012
File Updated:
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Brubacher, Kelly IGRS:EX

Frobn:
Sent:
Ta:
Suhjecl:

IN_BC-China -

treaty (2).docx

Greenweod, Gail JTST'EX
Thursday, October 18, 2012 4:35 P
Hancy, Donaki IGRIIEX
IN_BC-China treaty (2)
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Brubacher, Keig{ IGRS:EX

From: Gervais, Monica JTST:EX

Sent: Thusday, October 11, 2012 1.52 PM
To: Charing, Jane!l JTSTEX

Ce: Haney, Donald IGRS:EX

Subject: China FIPA News Release

Canada-China agreement good for B.C.

hitp://www . newsroom.gov.be.caf2012/0%/canada-china-agreement-good-for-be.himi
Economy Monday, September 10, 2012 7:30 A

Copyright
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Brubacher, Kelly IGRSIEX

From: Quiring, Janal JTST:EX

Sent: Thursday, October 11, 2012 1:44 20

Tar Haney, Dunald IGROEX

Subject: FW: Canada-China FIPA Signed

Attachments: 2012-09-07 Canada-China FIPA Extandad TP brief docx

Frony: Yernon MacKay@international ge.ca [maifto:Vernon. Mackay@international.qe.cal
Sent Mcnday, ertember 10 2012 11 5? AM

_;’Jw n) r“a White, D\w B JT; EX; ifdhh_‘ canipbaili 1urm (_r*

fgov.ns.ca; Gordon.jahsen@oitario.ca; harloy.trudesu@on.abn.caom;

Andrew Hashev(‘qnb 03, Qu:.ing, Janel TH EX Jessee Janna L JTEEX; JudithHearn@gov.nl.ca; kbwhitnell@aoy pe.ca;
Lisa.Badenhorst@gov.vk.ca; JeffLoder@gav.nl.ca; WMacKay@agav.nu.ca; mary.bailantvne@gov.ab.ca;

Patrick. Muzg;@md&ie qou« GC ca; jpower@gqov, n] ca; rsquareaﬂqov nl.ca; Musgrave Robert JTI:EX;

- ! e
S

Cc John oneﬂiQ mternationai qc ca; Meaunan Urbéliﬁ)zmamdtloﬁa[ qc €a
Subject: RE: Canada-China FIPA Signed

Collzaguas,

The aitached backgrounder and points may be useful in summarizing the contents of the FIPA for vour senior
management

Vern

From MacKay, Vernon -TNI

Sent: September 8, 2012 9;58 PM

To; ‘Alan Barber'; alexandiea_malakoe@gov.nt.ca; 'Beb Danald; Daryl Hanak; ‘'Don D, White'; 'Elaine Campbell;
‘Fvangeifsza Morrss' 'Frazer Egerton’; 'Gordon Jansen'; "harley trudeau®@on.atbn.com'; Hashey, Andrew (IGA/MAL); Danel
Quiring *; Janna Jessee (Janna.Jessee@qov.bo.ca); 'Judith Hearn'; kb_m{bjtne_li@gpi,pg_c_a; ‘Lisa.Badenhorst@gov.yk.ca’;
Loder, Jelf; MacKay, Willlam; 'Mary Ballantyne'; 'Patrick Muzzi '; ‘Power, Jacqueling'; 'Richard Squires’; 'Robert Musgrave’,;
Stinka, Natashia EC; "Tracey Pennell’; Vergnigue Bilodeau@mdeie.qouy.qc.ca

Cc: O'Nedll, Jobn -TNI; Ursell, Meaghan -TN}

Subject: Canada-China FIPA Signed

Colleagues,

This is to let you know that the Canada-China FIPA was signed at the APEC Leaders Summit in Viadivostok, Russia,
September G (evening of the Bth in Ottawa)}. The English and French versions of the trealy are allached. We raquest that
you treat the ireaties as confidentiat since we have not yel made them public. There are still 2 lew steps to be taken
before the FIPA comes inio force. It must be {abled in the Parllament of Canada for a period of 21 days, after which it will
recire an Order-in-Courcil for ratificiation. Once ratified, Canada will notify China that it has completad its ratificaion
procedures. China must alsa complete its ratificatiaon process. The FIPA will come into force on the date that botn
Parties have provided their notification of ratification. At this point itis a little early to speculate on when that date may be.

Don't hesitate to contact me if you have any questions, and of course [ will see you at G-Trads next wesak.
Regards,

Vern
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