Begon, Stacey VSA:EX

L L i
From: Beckett, Daryl K HLTH:EX
Sent: April-08-14 2:36 PM
To: Bloomfield, Ingrid VSAEX
Subject: RE: Physician's or Psychologist's Confirmation of Change of Gender Designation

| just bumped into Jack in the hail and remembered | have not responded o this vet, sorry about the delay.
Normaily the program area would be responsible but given the time constraint re: 8ill 17 | den’t mind sending to the

college registrars myself. Do you need this confirmed hefore Bill 17 goes to commiitee?

Daryl K. Becket!, JD | Director, Professional Reguiation | Health Sector Workforce Division | BC Ministry of Heafth | 250-952-2303 |
Frofessional Regultation Home

From: Bloomfield, Ingrid VSA:EX

Sent: April-04-14 11:06 AM

To: Beckett, Daryl K HLTH:EX

Subject: RE: Physiclan's or Psychologist's Confirmation of Change of Gender Designation

Hi Darvi, .

Jack had asked if we showid run this form By the colleges. Is this something you will be taking care of or is there
someone eise | should be contacting?

Ingrid

Ingrid Bloomfield, Regional Manager
Vital Statistics Agency

305 - 478 Bernard Ave

Kelowna BC V1Y 6N7

Health Sector IM/IT Division

Ministry of Health

Province of British Columbia

@Phone: 250 712-3260 1/ mfax: 250 712-7598
BREmall: Ingrid.Bloomfield@gov.be.ca

Unless olfienvise agreed expressiy in writing by the author, this communicalion is to be frealed as confidential and the information in it {or attached ta if}
may not be used or disclosed excep! for the purpose for which it has been sent or as delennined by FOIPPA requirements and procodures. This
message is intended only for the use of the person{s} o whors it is addressed. Any distribution, copying cr use by anyone efse is siriclly profibited. if
you have received ihis e-mafl in ertor, please telephone the sender fmmediately and destroy this e-maf.

From: Beckett, Daryl K HLTH:EX

Sent: Tuesday, Aprit 1, 2014 6:22 PM
. To: Bloomfield, Ingrid VSA:EX

Subject: RE: Physician's or Psychologist's Confirmation of Change of Gender Designation

HTH-2014-00134
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This version looks ok,

Daryl K. Beckett, JO | Director, Professional Regulation | Heaith Sestor Workforce Division | BC Ministry of Heaith | 250-9562-2303 |
Frofessional Reguiation Home

From: Bloomfield, Ingrid VSAIEX

Sent: April-01-14 6:19 PM

To: Beckett, Daryl K HLTH:EX

Subject: RE: Physician's or Psychologist's Confirmation of Change of Gender Designation

Hi Daryl,
Thank you for your feedback. Please review the updates and let me know if | missed anything. Thanks.
Ingrid

<< File: vsa510p.pdf >>

Ingrid Bloomfield, Regional Manager
Vital Statistics Agency

305 - 478 Bernard Ave

Kelowna BC V1Y 6N7

Health Sector IMAT Division

Ministry of Heaith

Province of British Columbia

BPhone: 250 712-3260 / mFax: 250 712-7598
rdEmail: Ingrid. Bloomfield@gov.bc.ca

Uniess olfrerwise agreed expressly in wiiting by the author, this communication is (o be treated as confidferitial and the information in il {or attached to it}
may nol be used or disclosed excepl! for the purpose for which it has been senl or as defermined by FOIPPA requirerments and procedures. This
message is intended only for the use of the person(s) to whom it is addressed. Any distibulion, copying or use by anyone else is strclly prohibited. Iif
you hrave received this g-mafl in enor, please lelephone the sender immedialsly and destroy this e-mafl,

From: Beckett, Daryl K HLTH:EX

Sent: Tuesday, April 1, 2014 2:00 PM

To: Shewchuk, Jack VSA:EX

Cc: Bloomfield, Ingrid VSA:EX

Subject: RE: Physucran s or Psychologist's Conflrmatlon of Change of Gender Designation

512, 513

HTH-2014-00134
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512, 513

Daryl K. Becketi, JD | Director, Professicnal Regulation | Heaith Sector Workforce Division } BC Minjstry of Health | 250-952-2303
Professional Requiation Home

From: Shewchuk, Jack VSA:EX

Sent: March-31-14 3:18 PM

To: Beckett, Daryl K HLTH:EX

Cc: Bloomfield, Ingrid VSA:EX

Subject: FW: Physictan’s or Psychelogist's Confirmation of Change of Gender Designation

Daryl this is our final of the form...should we be running it by the colleges?

Jack Shewchuk CA

Chief Executive Officer

Vital Statistics Agency

Health Sector IMAT Division {(HSIMT)
Ministry of Heatth

250-952-9039

Unless ctherwise agreed expressly in writing by the author, this communication is o be freated as confidential and the
information in it {or attached to i) may not be used or disclosed except for the purpose for which it has been sent or as
determined by FOIPPA requirements and procedures. This message is intended only for the use of the person{s) {o
whoin it is addressed. Any distribution, copying or tise by anyone else is strictly prohibited. If you have received this e-
mail in error, please telephone the sender immediately and destroy this e-mail.

From: Bloomfield, Ingrid VSAEX

Sent: March-26-14 5:19 PM

To: Shewchuk, Jack VSA:EX

Subject; Physician's or Psychologist's Confirmation of Change of Gender Designation

Attached is the “Physician’s or Psychologist’s Confirmation of Change of Gender Designation” form. This form has
been reviewed and approved by ICBC, HIBC and VSA.

<< File: vsa510p.pdf >>

. Ingrid Bloomfield, Regional Manager
Vital Statistics Agency
305 - 478 Bernard Ave
Keiowna BC V1Y 6N7
Health Sector IMAT Division
Ministry of Healith
Province of British Coiumbia

HTH-2014-00134
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&Phone: 250 712-3260/ -4Fax: 250 712-7598
XEmail: Ingrid. Bicomfield@gov.ke.ca

Unless otherwise agreed exprossly in wriling by the author, this communicalion is to be frealed as confidential and the information i it {or ailached lo it}
may not be used or disclosed excep! for the purpose for which it has boen sent or as deformined by FOIPPA requirements and procedures. This
message is intended oy for the use of the person(s) o whom it is addressed. Any distribution, copying or use by anyone else is siricly prohibited. if
ou have received this e-mail in srror, please lelsphone the sender immediately and destroy this e-mail.

HTH-2014-00134
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Begon, Stacey VSA:EX

From: Bloomfield, Ingrid VSAEX

Sent; April-01-14 6:23 PM

To: Beckett, Daryl K HLTH:EX

Subject: RE: Physician's or Psychologist's Confirmation of Change of Gender Designation

That was a quick response...thanks Darylt Have a great evening.
Ingrid

Ingrid Bloomfield, Regional Manager
Vital Statistics Agency

305 - 478 Bernard Ave

Kelowna BC V1Y 6N7

Heailth Sector IM/IT Division

Ministry of Health

Province of British Columbita

2Phone: 250 712-3260 / @Fax; 250 712-7598
i<Erail: Ingrid. Bloomfield@aov.bc.ca

Unless otherwise agreed expressily in wiiling by the author, this communicaiion is lo be freated as confidential and the information in it for attached to it)
may not be used or disclosed except for the purpose for which it has been sont or as determined by FOIPPA requirements and procedures. This
message is infended only for the use of the personts) to whom it is addressed, Any distribution, copying or use by anyone else is striclly prohibited, if
you have received this e-mail in error, please lefephone the sender immadiately and destray this g-madl.

From: Beckett, Daryl K HLTH:EX

Sent; Tuesday, Aprit 1, 2014 6;22 PM

To: Bloomficld, Ingrid VSA:EX

Subject: RE: Physician's or Psychologist's Confirmation of Change of Gender Designation

"This version looks ok.

Daryt K. Beckeft, JU | Director, Professional Reguiation | Heaith Sector Workforce Division | BC Ministry of Health | 250-952-2303 |
Professional Reguifation Home

From: Bloomfield, Ingrid VSAEX

Sent: April-01-14 6:19 PM

To: Beckett, Daryl K HLTH:EX

Subject: RE: Physician’s or Psychologist's Confirmation of Change of Gender Designation

Hi Daryi,
Thank you for your feedback. Please review the updates and let me know if | missed anything. Thanks,
Ingrid

HTH-2014-00134
Page 5



<< File: vsa510p.pdf >>

ingrid Bicomfleld, Regional Manager
Vital Statistics Agency

305 - 478 Bernard Ave

Kelowna BC V1Y 8N7

Health Sector IM/AT Bivision

Ministry of Health

Province of British Columbia

BPhone; 250 712-3260 / =Fax; 250 712-7598
bdEmail: Ingrid. Bloomfield@gov.bc.ca

Untess othenwise agreed exprassly in wrfing by the author, this communicalion is to be ireated as confidential and the information in it for atlached o i)
may nof be used or disclosed excep! for the purpose for which i has been sent or as determined by FOIPPA requirements and procedures. This
message is intended oniy for the use of the person{s} fo whom il is addressed. Any distnibution, copying or use by anyona eise is strictly prohibited. If
you have received this e-mail in error, please lelephone the sender immedistely and desiroy this e-mai.

From: Beckett, Daryl K HLTH:EX

Sent: Tuesday, April 1, 2014 2:00 PM

To: Shewchuk, Jack VSAIEX

Cc; Bloomfield, Ingrid VSAIEX

Subject: RE; Physician's or Psychologist's Confirmation of Change of Gender Designation

512, 513

Daryl K. Beckett, JO | Director, Professional Regufation | Health Sector Workforce Division | BC Ministry of Healift | 250-852-2303 |
Professional Regulation Home

From: Shewchuk, Jack VSAIEX

Sent! Maich-31-14 3:18 PM

To: Beckett, Daryl K HLTH:EX

Cc: Bloomfield, Ingrid VSA:EX

Subject: FW: Physician's or Psychologist's Confirmation of Change of Gender Designation

Daryl this is our final of the form...should we be running it by the colleges?

2
HTH-2014-00134
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Jack Shewchuk CA

Chief Executive Officer

Vital Statislics Agency

Heaith Sector IMAT Division (HSIMT)
Ministry of Health

250-952-9039

Uniess otherwise agreed expressly in writing by the author, this communication is to be treated as confidential and the
information in it {or aftached to it} may not be used or disclosed except for the purpose for which it has been sent or as
determined by FOIPPA requirements and procedures. This message Is intended only for the use of the person(s) lo
whom it is addressed. Any distribution, copying or use by anyone eise is strictly prohibited. If you have recelved this e-
mail in error, please telephone the sender immediately and destroy this e-mail.

_From: Bloomfield, Ingrid VSA:EX

Sent: March-26-14 5:19 PM

To: Shewchuk, Jack VSA:EX

Subject: Physician's or Psychologist's Confirmation of Change of Gender Designation

Attached is the “Physician’s or Psychologist’s Confirmation of Change of Gender Designation” form. This form has
been reviewed and approved by ICBC, HIBC and VSA,

<< File: vsa510p.pdf >>

Ingrid Bloomfield, Regional Manager
Vital Statistics Agency

305 - 478 Bernard Ave

Kelowna BC V1Y 6N7

Health Sector IM/IT Division

Ministry of Health

Province of British Columbtia

EPhone: 250 712-3280 f SFax: 250 712-7598
edEmail: Ingrid. Bloomiield@gqov.be.ca

Unfess otherwise agreed expressiy i wiiting by the author, this cosnmunication is io be treated as confidential and the information in i (or attached to it}
may nol be used or disclosed except for the purpose for which it has been sent or as determined by FOIPPA requirements and procedures. This
massage Is intended only for the use of the person(s) to whom it Is addressed. Any distribution, copying or tse by anyone else is siiclly prohibiled. If
vou have received this e-mail in error, please tefephone the sender immediatoly and destroy this e-mail.

HTH-2014-00134
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Begon, Stacey VSA:EX

S
From: Shewchuk, Jack VSAEX
Sent: May-21-14 2:34 PM
To: Begon, Stacey VSAEX
Subject: FW: Colleges Discussion Qverview - FPW: Overview of Discussion with Colleges vesterday
- Gender

Jack Shewchuk CA

Chief Executive Officer

Vital Statistics Agency

Health Sector IM/IT Division (HSIMT)

Ministry of Health

250-952-9039

Unless otherwise agreed expressly in writing by the author, this communication is to be treated as confidential and the
information in it {or attached 1o it) may not be used or disclosed except for the purpose for which it has been sent or as
determined by FOIPPA reguirements and procedures. This message is intended only for the use of the person(s) to
whoin it Is addressed. Any distribution, copying or use by anyone else is strictly prohibited. If you have received this e-
mail in error, please teiephone the sender immediately and destroy this e-mail.

From: Bleomfield, Ingrid VSAEX

Sent: May-21-14 2:28 PM

To: Shewchuk, Jack VSAEX

Subject: FW: Coileges Discussion Overview - FW: Overview of Discussion with Colleges yesterday - Gender

————— Criginal Message---—— _

From: Bicomfield, Ingrid VSA:EX

Sent: Monday, March 10, 2014 10:24 AM

To: Shewchuk, Jack VSAEX

Subject: Cotleges Discussion Overview - FW: Overview of Discussion with Colleges vesterday - Gender

————— Criginal Message----- .

From: Shewchuk, tack VSAEX

Seni: Wednesday, December 4, 2013 10:35 AM

To: Bloomfield, Ingrid VSAEX

Subject: FW: Overview of Discussion with Colleges yesterday - Gender

From: Sieben, Nikki HLTH;EX

Sent: Wednesday, December 4, 2013 8:48 AM

To: Kislock, Lindsay M HLTH:EX

Ce: Campbel, Corrie L HLTH:EX; Shewchuk, Jack VSA:EX; Power, Stephanie A HLTH:EX; Beckett, Daryl K HLTH:EX
Subject: Overview of Discussion with Colleges yesterday - Gender

i

HTH-2014-00134
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Lindsay,

S12, 513

Corrie, Jack, Daryl, feel free to add any other colour or comment that | may have missed.

Thanks,
Mikki

Sent from my iPhone

HTH-2014-00134
Page 11



BrrT
COLUMBLA

L egislative Review Commitiee
Briefing Note (2014 Legislative Program)

Minister: Honourable Terry Lake

Ministry: Heaith
Date: 17/01/14 Ministry Document #: H13-086.

Summary and Purpose:
The Vital Statistics Act {the Act) governs the Vital Statistics Agency and the registration,

storage and repaorting of personal vital events information, including births, names,
adoptions, martiage and deaths. Amendments {o the Act update a number of

definitions and requirements that are no longer in accordance with current standards,

practices or other government legisiation.

Issues to be Resolvad by the AmendmentfBill:
Amendments fo the Vital Stafistics Act are necessary to achieve the following

objectives:
S12,S14

Confidential Advice to Cahinet Page | 111 5014-00134
Page 12



BRITISH
COLUNEBIN

512, 514

Fravious review of policy:
The RFL was reviewed by Cabinef Committee on Secure Tomorrow on Cclober 17,
2013, and on January 28, 2014 with regard to amendments to s. 27 only.

512, 514

Confidential Advice teo Cabinet Page! 2

HTH-2014-00134
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Pages 14 through 15 redacted for the following reasons:

s.12,5.14



BRITISH
COLUNMBIA

s.12, s5.14

Contact: Corrie Campbel, Director
Legislation %}éﬂ/ -

(250) 952-2281 Honourable Terry Lake

February 03, 2014

Date Signed

Confidential Advice to Cabinet Page | &

HTH-2014-00134
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Pages 17 through 18 redacted for the following reasons:



Gibson, Judy L HLTH:EX

H. Oeiter <hcetter@cpsbe.cax

From:

Sent: Wednesday, April 9, 2014 2:01 P

To: Beckett, Danyd K HLTH:FX;, "Andrea Kowaz, Ph.D, RPsych!

Subject: RE:VSA Form  Physician/Psychologist Confirmation of Change of Gender Designation

Gotit. Al is good.

Thanks Daryl.
H

Heidi M. Oetter, M.D.

Registrar

Coliege of Physicians and Surgeons of British Columbia
300 - 669 Howe Street

Vancouver B.C. VEC 0B4

tel 604-733-7758

fax 604-733-3503

Tha content of fiis email communicalion, including any attachments, 1s considered confidential, privifeged or otherwise
exempt from disclosure. 1t is intended only for the person{s) to whom it is addressed, and further disiribution is sirictly
prohibited without the consent of the original sender. If you have received this message in efror, please immediately
notify the sender by telephone at 604-733-7758 or by return email, and delete this communication. Thank you.

From: Beckelt, Daryl K HLTH:EX [mailto:Daryl.Beckett@gov.be.cal

Sent: Wednesday, April 09, 2014 1:36 PM

To: 'Andrea Kowaz, Ph.D, R.Psych.’; H. Qetter
Subject: RE: VSA Form - Physician/Psychologist Cenfirmation of Change of Gender Designation

512, 513, 514

$12, 813, 514
HTH-2014-00134
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312,813, 514

Daryl K. Beekett, JD| Director, Professional Reguiation | Heafth Sector Workforce Division | BC Ministry of Health | 250-952-2303
Professional Regulation Home

From: Andrea Kowaz, Ph.D, R.Psych. [mailto:akowaz@collegeafpsychologists.be.cal
Sent: April-08-14 1:34 PM

To: H. Oetter; Beckett, Daryl K HLTH:EX _ _
Subject: RE: VSA Form - Physician/Psychologist Confirmation of Change of Gender Desigration

512, 513, 514

From: H. Oetter {maflto:hoetter@cpsbe.cal

Sent: Wednesday, April 09, 2014 1:02 PM
HTH-2014-00134
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To: Becketl, Dary!l K HLTH:LX; ‘akowaz{icollegeofpsychologists, be.ca'
Subject: RE: VSA Tarm - Physician/Psychologist Confirmation of Change of Gender Designation

5o maybe for consistency we could look at other 8C farms?

Heidi M, Oetter, M.D,

Registrar
College of Physicians and Surgeons of British Columbia

300 - 669 Howe Street
Vancouver B.C VEC 0B
tel 604-733-7758

fax 804-733-3503

The content of this email communication, including any attachments, is considered confidential, privileged or otherwise
exempt frorn disclosura. ft is infended only for the person(s) to whom it is addressed, and further distribution is strictly
prohibited withcut the consent of the original sender. If you have received this message in error, please immeodiately
notify the sender by tefephone alt 604-733-7758 or by rotum emall, and delele this communication. Thank you.

Sent: Wednesday, April 09, 2014 1:01 PM
To: H. Oetter; akowaz@collegeofpsychologists, be.ca'
Subject: Re: VSA Form - Physician/Psychologist Confirmation of Change of Gender Designation

512,513, 514

From: H. Oetler [mailta:hcetter@cpsbe.ca)
Sent: Wednesday, April 09, 2014 12:57 pM

To: Andrea Kowaz, Ph.D, R.Psych. <akowaz@collegeofpsychologists.be.ca>; Beckett, Daryl K HETH:EX
Subject: RE: VSA Form - Physician/Psychologist Confirmation of Change of Gender Designation

312,813, 514

Heidi M. Oefter, M.D.

Registrar

College of Physicians and Surgeons of British Columbia
300 - 669 Howe Street

Vancouver B.C. VBC QB4

tel 804-7/33-7/58

fax 604-733-35(3

The content of this email communication, including any attachments, is censidered confidential, privileged or otherwise
exampt from disclosure, I is intended only for the person(s) fo whom it is addressed, and further distribution is strictly
prohibited without the consent of the original sender. If you have received this mossage in error, please immedialely
notify the sender by telephone af 604-733-7758 or by refurn email, and delete this communication. Thank you.

From: Andrea Kowaz, Ph.D, R.Psfych. {mailto;akowas@colleqeofpsychologists.be.cal
Sent: Wednesday, April 09, 2014 12:43 PM

To: H. Oetter; Beckett, Daryl K HLTH:EX
Subject: RE: VSA Form - Physician/Psychologist Confirmation of Change of Gender Designation

512,513, 514

3 HTH-2014-00134
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From: H. Cetter [mailto:hoetter@cpshe.ca)

Sent: Wednesday, April 09, 2014 12:42 PM

To: Beckett, Daryl K HLTH:EX; "Andrea Kowaz, Ph.D, R.Psych.

Subject: RE: YSA Form - Physician/Psychologist Confirmation of Change of Gender Designation

thanks Daryl,

512, 513, 514

Thoughts?

Heid M. Qetter, M.O.

Registrar :
College of Physicians and Surgeons of British Columbia

300 - 669 tlowe Street
Vancouver B.C. VEC 0B4
tel B04-733-7758

fax 804-733-3503

The condent of this ermail communicatfon, including any attachments, is considered confidential, privileged or otherwise
exempt from disclosure. It is intended only for the porson(s} fo whom jt is addressed, and further distribution is strictly
prohibited without the consent of the original sender. If you have received this message in error, please immediately
notfy tho sender by telephone at 604-733-7758 or by return email, and delate this communication, Thank you

Fforn: Reckett, Daryl K HLFH:EX [mailto:Daryl.Beckett@gov. be.cal |
Sent: Wednesday, April 09, 2014 11:05 AM

To: ‘Andrea Kowaz, Ph.D, R.Psych.’; H. Qetter
Subject:; VSA Form - Physician/Psychologist Confirmation of Change of Gender Designation

{’'ve been asked to send you both £Y! the attached form which the Vital Stats Agency will be using once the amendments
in Bill 17 re: changing sex designation an birth registrations are passed and in force. Please lef me know asap if you have

any concams.

We are waiting to hear when Bili 17 will proceed to Committee/Third Reading. The sex designation amendment isin s,
115 of the Bill and, if Third Reading is received, will come into force on Royal Assent.

http://www . leg.be.ca/40thZnd/ist read/govl7-1.htm

Daryt K. Beckett, JD | Director, Professional Regulation | Health Sector Worlforce Division | BC Ministry of Health | 260-952-2303 |
Professional Requlation Home

4 : HTH-2014-00134
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Gibson, Judy L HLTH:EX

Andrea Kowaz <akowaz@collegeofpsychologists becas

From:

Sent: Friday, January 31, 2014 12:21 PM
To: Campbell, Corrie | HITHEX; H. Oetter
Cc: Beckatt, Danyl K HITHEX

Subject: RE: Vital Statistics Review

Apnlogies if you receive this multiple times but  am not getting confirmation of 2 "sent” message.

Alltis ack from our perspective.
Many thanks and kind regards.

Andrea

Andrea M. Kownaz, Ph.D., R.Psych.
Registrar

College of Psychaologists of B.C.
4041755 West Broadway

Vancouver BC V&J 455

Tel: {604} 736-6164 Fax: [604) 736-6133

NOTICE OF CONFIDENTIAEITY:

This Email and any attachments are intended only for the use of the individual or entity to whom it is addressed, and may contain
information that is confidential, privileged, proprietary and/or and exempt from disclosure under appficable law. Email transmission
cannat be guaranteed to be secure or error free because information may be corrupted, lost, destroyed, intercepted, zrrive late,
incomplete, or cantain viruses. The sender therefore does not accept {iability for any errors or omissions in the contents of this
message which arise as a result of email transmission -- if verification is required please request a hard copy.

If you are not the intended recipient, please be aware that any disclosure, capying, distribution, or use of this Email or any

attachment is prohibited.

1f you have received this Email in error, please notify the Coflege as soon as possible at (604) 736-6154 and delete this copy from

VOur system.

From: Campbell, Corrie L HLTH:EX {mailto:Corrie.Campbeli@gov.bc,cal
Sent: Friday, January 31, 2014 11:33 AM

To: 'H. Qetter'
Cc: ‘Andrea Kowaz'; Beckett, Daryl K HLTH:EX
Subject: RE: vital Statistics Review

Heidi — thanks a million. Enjoy your day!

Corrie Campbeli | Director, Legislation | Minisfry of Health | Otfice (230) 952-2281 | Cell (250) 744.-7844 | Fax (250)

9522205 | Emall  CorrieCompbell@gov.boca

' HTH-2014-00134
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From: H. Oetter [mailto:hoeter@cpsbe.cal

Sent: Friday, Janvary 31, 2014 11:25 AM

To: Camphel, Corrie [ HITH:EX

Cc: H. Oetter; Andrea Kowaz; Beckett, Daryl K HLIIEEX
Subject: Re: Vital Statistics Review ‘

All good. Consent ok
Thanks
H

Sent from my 1Phone

On Jan 31, 2014, at 11:21 AM, "Campbell, Corrie L HLTH:EX" <Corric. Campbelif@gov.be.ca> wrotc:

512,513, 514

Corrie Campbelt | Director, Legislation | Ministry of Health | Office (250) 952-2281 | Cell ({250} 744-
7844 | Fax {250} 952-2205 | Email  Corrie.Campbel@qov.bc.ca

From: H. Oetter [mailto:heetter@cpshe.cal

Sent: Friday, January 31, 2014 11:20 AM

To: Campbell, Corrie L HLTH:EX

Cc: Andrea Kowaz; H. Qetter; Beckett, Daryl K HLTH:EX
Subject: Re! Vital Statistics Review

Hi corrie
amo 312, 514, 513
S12, 513, 514

If that is so, that is fine.
Heidi

Sent from my iPhone

OnJan 31, 2014, at 11:03 AM, "Campbell, Comic L HLTH:EX" <Corrie.Campbellczdgov.be.ce>

wrote:

Guoed morning again. Sorry (o rush you, but | am hoping you will be able to give me any
feedback you have about s. 27 of the Vital Seatistics Act Amendments.

Cheers
Carrie

Corrie Comphell | Director, Legislation | Ministry of Health | Office {250} 952-
2381 | Cell (250)744-7844 | Fax {250) 952-
2205 | Email  Corric.Campbell@gov.beca

<mime-attachment>
HTH-2014-00134
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Pages 25 through 35 redacted for the following reasons:

§12,813,8514
S13,814



Gibson, Judy L HLTH:EX

Campbell, Corrie L HLTH:EX

From:

Sent: fuesday, April 16, 2013 9:29 AR

To: Gibson, Judy L HLTH.EX

Cc: White, Robyn S HLTH:EX

Subject: FW: Request to amend s. 27 of the Vital Statistics Act
Follow Up Flag: Follow up

Flag Status: Flagged

HI Judy — this wili be part of a breader set of amendments to the VSA that Jack is contemgplating. Robyn hasbeentoa
meeting on this and can provide us with a walk through in the next couple of days. Please have a read through and then
start a scan of provisions in other provinces on the same matter for comparison. Please also, find out when s, 27 was

enacted.

Cheers

Corrie Campheft | Directar, legislation | Ministry of Health | Office (250) 952.2287 | Cell [250)744-7844 | Fax  (250)

952-2205 | Fmail Corde.Camphellf@gov.beca

From: Thambirajah, Natasha HLTH:FX
Sent: Wednesday, April 3, 2013 4:22 PM

To: Campbell, Corrie L HLTH:EX
Cc: Shewchuk, Jack VSAEX; Sieben, Nikki HLTH:EX; Pearce, Alison HLTH:EX; White, Robyn § HLTH:EX

Subject: Request to amend s. 27 of the Vital Statistics Act

Hallo Corrie,
312,513, 514

HTH-2014-00134
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Page 37 redacted for the following reason:

§12,813,8514



Matasha

Natasha Thambirajah

Policy and Commwnications Advisor

Stategric Projucts Branch, FHeallh Sector LV ET Diviston
Ministry of Healdy, Province of British Caluwmbio

T (250).952 7455 | T (250) 952 6084

i Plagsa conatdar tha aoviipunent Selura pritling,

athidsed copying o i

HTH-2014-00134
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Page 39 redacted for the following reason:

§12, 813, 814



Definitions
7. in this policy:

“aduft” means an individual whao is 19 years of age or older.

“authoritative party” means a specified organization that establishes records of sex and/or
gender. Specified organizations: Vital Statistics Agency and the Insurance Corporation of BL,

“child” means an individual who is under 19 years of age.

“emancipated minor” means an individual who is under 19 years of age and has evidence

of a court’s decision to grant them status equivalent to an adult.

“gender” means the socially canstructed roles, behaviours, activities, and attributes that a

« piven seciety considers appropriate for men and women.

“gender nonconformity” means the extent to which a person’s gender identity, role, or
expression differs from the cultural norms prescribed for people of a particitlar sex.

“suardian” means a guardian under section 39 {parents are generaily guardians] and

Division 3 f{Guardiaonship] of Part 4 in the Family Law Act.
“marent” means a parent under Part 3 [Parentage] in the Family Law Act.

“relying party” means a specified organization that relies on records of sex and/or gender
established by an authoritative party. Specified organizations:; Health Insurance BC and the
Ministry of Labour, Citizens' Services and Gpen Government.

“sex” means the biological characteristics that define humans as female or male. These sets
of biological characteristics are not mutually exclusive as there are individuals who possess

both.’

“transition” means the periocj of time when individuals change from the gender role
associated with their sex assigned at birth to a different gender role. For many people, this
involves learning how to live socially in another gender role; for others this means finding a
gender role and expression that is most comfortable for them. Transition may orF may not
include feminization or masculinization of the body through hormones or other medical
procedures. The nature and duration of transition is variable and individuaiized.

513

7 "wWhat do we mean by "sex" and "gender?". World Health (rganization. Relreved 2012-09-30.

Effecting & Change in Gender Policy. Febenary 7, 2013 Page 2
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Gibson, Judy L HLTH:EX

Tharnbirajah, Matasha HLTH:EX

From:
Sent: Tuesday, June 18, 2013 1:08 PM
To: Campbell, Corrie L HLTH:EX
Ce: Gibson, Judy L HLTHEX; Pearce, Alison HLTHEX
Subject: RF: Information sharing: how gender data will be pushed/pulled
Hi Carrie,
512, 513, 514
Natasha

From: Campbell, Corric L HLTH:EX

Sent: Thursday, June 13, 2013 4:27 PM

To: Thambtrajah, Natasha HLTH:EX

Cc: Gibson, Judy £ HLTH:EX; Pearce, Alison HLTH:EX

Subject: FW: Informaticon sharing: how gender data will be pushed/pulled

{1l Natasha — ! have a couple of questiens.
HTH-2014-00134
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512, 513, 514

Corrle Campbef | Director, Legislation | Ministry of Heclth | Office (250) 952-2281 | Cell (250) 744-7844 | Fax {250}

952.2205 | Email  Corrie.Compbelif@gov.be.ca

From: Gibson, Judy L HLTH:EX

Sent: Thursday, lune 13, 2013 4:00 pM

To: Campbell, Corrie L HETH:EX

Subject: FW: Information sharing: how gender data will be pushed/pulled

From: Thambirajah, Natasha BLTH:EX
" Sent: Wednesday, June 12, 2013 5:33 PM
To: Gibson, Judy L HLTHREX
Cc: Pearce, Aliscn HLTH:EX
Subject: Information sharing: how gender data will be pushed,/pulied

Hi Judy,

It was lovely talking with you today. It's very exciting to know that we're moving towards getting an RFL togetber for
this!

512,513, 514

HTH-2014-00134 -
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. 512,513,514

Natasha Fhambirajah

Policy and Communications Advisor

Strategic Frojects Branch, Health Sector [M /1§ Division
Ministry of Fealth, Fravince of British Columbia

T: {250) 952 7455 | F: {250) 952 6084

= Mezse sansider the envirsnimant B2iare prizting.
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Gibson, Judy L HLTH:EX

Thambirgjah, Natasha HLTH:EX

Fronm:

Sent: Friday, Ocioher 18, 2013 3.75 PM

Tor Backett, Darvl K HI TH£X; 522
S22 Sieben, Nikki 1ILTHEX: Schrader,
Erika HLTH:EX

Cc: 'CPCA Administration’

Subject: RE: New Gender Change Operational Policy

Hiall—

Thank you again for taking the time to meet with us,
I just wanted fo provide an update that we are looking at a mid-November launch date.

We are working on a one-pager sheet for you to share with your membership and anticipate havmg a final product for

you at Lthe end of next week.
Thank you again far your support,

Regards,
Matasha

-----Original Appointment-----
From: Beckett, Daryl K HLTH:EX
Sent: Wednesday, September 18, 2013 12:15 PM

To: Beckett, Darvl K HLTH:EX; 522
522 Thambirajah, Natasha HETH:EX; Steben, Nikkt HLTH:EX; Schrader, Erika HLBCEX

Subject: New Gender Change Operational Policy
When: Monday, October 7, 2013 10:30 AM-12:30 PM {GMT-08:00) Pacific Time (US & Canada).

Where: HLTH R 695 HI TH:EX

When: Monday, October 7, 2013 10:30 AM-].?.:E’,O PM (GMT-08:00} Pacific Time (US & Canada).
Where: HLTH R 695 HETH:EX

Note: The GMT offset above does not reflect daylight saving time adjustments.

VL PR PNE TN LEE VR N 2N

H you have any further questions please contact Aleksandra at 250-952-2292 or email
Aleksandra.nojszewski@gov.bc.ca

Meeting Location:
Ministry of Heaith
1515 Blanshard Street
Victoria BC VBW 3(8
Room 6385

HTH-2014-00134
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Gibson, Judy L HLTH:EX

Peluquin, Rene HLTHEX

From:

Sent: Tuesday, October 22, 2013 410 PM

To: Beckett, Daryl K HLTH:EX; Thambirajah, Natasha HILTHIEX; Sieben, Nikki HLTHEX
Ce: QOlorunojowon, Zachy HLTHEX

Subject: RE: Gender Policy

Nothing to add, except if you'd like assistance in re-drafting language, let me know.

And thanks for the feedback, Daryt - very helpfut and we appreciate it.

Sent: Tuesday, October 22, 2013 1:48 PM
To: Thambirajah, Natasha HLTH:EX; Sichen, Nikki HLTH:EX

Cc: Olorunojowon, Zachy HLTH:EX; Peloquin, Rene HLTH:EX

Subject: RE: Gender Policy
512,513, 514

. HTH-2014-00134
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512,613, 514

Daryt K. Beckeff, 1D | Director, Professionaf Regulation | Health Sector Workforce Division | BC Ministry of Health | 250-
952-2303 | Frofessianal Requlation Home .

From: Thambirajah, Natasha HLTH:EX

Sent: Tuesday, October 22, 2013 9:26 AM

To: Beckett, Daryl K HLTH:EX; Sieben, Nikki HLTH:EX

Cc: Olorunocjowon, Zachy HLUTHIEX; Peloqguin, Rene HLVHLLEX
Subject: RE: Gender Policy

Hi Daryd,
Here are the revised forms as mentioned. Please fet me know by October 24, 2013 if you see anything that needs

changing, please.
Rene and Zachy — please jump in with your feedback too.
Thank you,

Regards
Natasha

From: Beckett, Dary! K HLTH:EX
Sent: Thursday, Octaber 17, 2013 406 PM

To: Siehen, Nikki HI.TH:EX; Thambirajah, Natasha HLTH:EX
Cc: Olorungjowon, Zachy HLTH:EX; Peloquin, Rene HLTH:EX
Subject: RE: Gender Poiicy

S12. 513, 514

Rene will no doukt remember this wel! ...

Daryf K. Beckett, JD [ Director, Professional Regulation [ Health Sector Workforce Division | BC Ministry of Health | 250~
852-2303 | Professional Regufation Home

From: Sieben, Nikki Hi.TH:FX

Sent: Thursday, Oclober 17, 2013 10:40 AM

To: Becketf, Daryl K HLTH:EX; Thambirajah, Natasha HLTH:EX
Cc: Qlorunojowon, Zachy HLTH:EX; Peloguin, Rene HLTH:EX

Subject: Gender Policy

2 HTH-2014-00134
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512,513, 514

As | am away naxt week | will look to Matasha to work with you Daryl to make these changes, Thanks all, it was a

fascirmating meeting © -

Nikki Sieben | Executive Director
Health Sector infarmation Management/Information Technology

Ministry of Health
T: 250-952-6036 | M: 250-G20-5060 | E: nikki.sieben@gov.be.ca

WARNTNG - CONFIDENTIALITY NOTICE
this epiaibmessage and any attachments theeto are intended sofely for the use of ik2 individual or enlity to whom itis addressed. [T you have recaived this rmaitin

errar, please notify the sender immediately by return email and deleta the message unread without making any cogies. Thank you,

HTH-2014-00134
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Gibson, Judy L HLTH:EX

Cynihia Johansen <johansen@crabe.cas

From:

Sent: Thursday, October 31, 2013 4:11 PM

To: '‘Andrea Kowas' (registrar@collegeofnsychologists.be.ca); Carina Herman
{cherman@clpnbc.org); Kyong-ae Kim LLB {Ms) (KKim@crpnbe.ca)

Ce: Beckett, Danyd K HLTH:EX; Thambirajah, Natasha HLTH:EX

Subject: FW: Ministry of Health: New Gender Policy

Attachments: BCSC one page on new gender policy Oct 312013 FINALPDF

Please see the message below from Natasha.

C

Cynthia Johansen, DA, MaL
Registrar / Chief Executive Officar,

Coliege of Registered Nursas af British Columbia

2855 Arbutus St., Vancouver, BC Vb) 3Y8
Tel: 604.736.7331 ext. 319! 1.800.565.6505 (Canada anly) | Fax: 604.736.5154

Johansen@ecrnbe.ea | www.crnbg.ca | Twitter: @CRNBC

Protecting the public by effectively reguiating registerad nurses and nurse practitioners

From: Thambirajah, Natasha HLTH:EX [mailto:Natasha. Thambirajah@gov.be cal

Sent: October-31-13 2:38 PM

To: Cynthia Johansen; "Bob Vroom'; 'john.mayr@hccsw.ca’; 'Hevett@cpsbe.ca’
Cc: Sieben, Nikki HLTH:EX; Beckett, Daryl K Hi TH:EX

Subject: Ministry of Health: New Gender Policy

Hi alf -
512,513

Thank you.

Regards,
Natasha Thambirajah

HTH-2014-00134
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Natasha Thambitajah

Prdicy and Compwanivations Adviser

Strategic Propedls Branch, Health Sector INAT Division
Ministry of Heallk, Crovinee of Tivitish Cobinghig

T (3503 Y32 7455 | F: (230 952 0%

wh EEase considar thr enwircinnent befoge pringing,

sy ches arrehedos coatidenmal o way e P'-"l"'i].c.\,'td. Soreonanthorrod e [RARAREARLELS dreeptboenon is

connong of o

cand Jelome this

rail 1t error, pletse coner the sonder manedingly

————— Original Appointment-----
From: Beckett, Dary! K HLTH:EX On Behalf Of Cynthia Johansen

Sent: Wednesday, September 4, 2013 4:13 PM
To: ‘Cynthia Johansen'; Thambirajah, Natasha HLTH:EX; 'Bob Vroom {(drvraom@cpshe.ca)’; 'john.mayr@hccsw.ca';

Seckett, Daryl K HLTH:EX; 'llevett@cpshe.ca’; Sieben, Nikki HLTH:EX
Subject: FW: Discussion re Gender Identity w MoH / ICBC
When: Wednesday, October 16, 2013 10:00 AM-1:00 PM (GMT-08:00) Pacific Time (US & Canada).

Where: College of Physicians and Surgcons of BC ~ 300-669 Howe Street, Vancouver

————— Original Appointment----- .
From: kdavis@crnbe.ca [mailto; kdavis@crnbe.cal] On Behalf Of Cynthia Johansen

Sent: Wednesday, Scptember 4, 2013 4:05 PM

To: Cynthia Johansen; 'Bob Vroom {divrogom@cpsbe.ca); john.inayr@bacsw.ca'; Beckett, Daryl K HITH:EX;

Tevett@cpshce.ca'
Subject: Discussion re Gender Identity w MoH / ICBC
Whaen: Wednesday, October 16, 2013 10:00 AM-1:00 PM (GMT-08:00) Pacific Time (US & Canada).

Where: Collegs of Physicians and Surgeons of 8C ~ 300~-669 }'owe Street, Vancouver

Clhid — 048ep2012 165:00

This message 15 intended to be read only by the individual or entity to which it is addressed and may contain
nformation that is privileged, confidential or otherwise exempt from disclosure. Any other distribution,

copying or disclosure is strictly prohibited.

If you have received this message in error, please immediately reply to the sender and delete this information
from your computer. Al CRNBC ¢-mail is routinely scanned and filtered for viruses. For further information
contact postmaster@dernbe.ca: Thank you,

5 HTH-2014-00134
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The BC Services Card. Your CéreCard, and more.

New Gender Policy

Modernizing services for British Columbians

The multi-partner service delivery made! of the BC Services Card has given the government the
opportunity to mave to a more modern approach to providing identity related services including

services to those citizens who wish to change their record of gender.

Historically, the Insurance Corporation of BC (ICBC) required individuals to complete gender
reassignment surgery or be a confirmed candidate for surgery. The Ministry of Health {MoH} required
individuals to complete gender reassignment surgery. Prior to the BC Services Card prdject, policias
at ICBC and MoH were not aligned and created an issue where individuals had different records of
gender in MoH and ICBC databases. These policies unintentiona'ily created a barrier for individuals to
obtain a photo BC Services Card with their preferred gender identity.

What is the new Gender Policy?

The multi-partner BC Services Card program (i.e. Ministry of Health, Insurance Corporation of BC,
Ministry of Technology, Innovation and Citizens’ Services) now have a unified policy that is respect{ul
of the transgender community in that it recognizes that transition is varied and an individual is not

limited to sex reassignment surgery/gender confirming surgery.
It is an inclusive standard for managing gender change for BC Driver’s Licences, BCID, Medical

Services Plan accounts, and BC Services Cards and individuals may use a Guarantor to affirm their
preferred gender. Children under 19 will require support from a Guarantor as well as their

parents/guardians.

This policy is the first of its kind in Morth America. It recognizes sex as a biological characteristic and

gender as a socially constructed role.

HTH—2014—%01 3
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The BC Sayvices Card. Your CareCard, and more.

What cost is associated with changing the record of sex for a BC Driver’s Licence, BCID, Medical

Services Plan account and BC Services Card?

Currently, there is no fee associated with changing the record of sex on a BC Services Card or Medical
Services Plan account. A renewal or replacement fee will be charged for changing the record of sex

on a BC Driver's Licence oy BCID.

7
HTH-2014-00134
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Gibson, Judy L HLTH:EX

Bailay, Leah M MCFEX

From:

Sent: Tuesday, Novernber 26, 2013 9:33 AM

To: Campbell, Carrie L HLTH:EX; Gibson, Judy L HLTHEX
Subject: FW: Policy Feedback frorm MCFD re: Transgendered Children

Hi, there. Something was niggling at the back of mind. Thank goodness our policy folks have long memories ... see

helow.

From: Herring, Mona 5 MCiEX
Sent: Tuesday, November 26, 2013 9:21 AM

To: Bailey, Leah M MCF:EX
Subject: FW: Policy Feedback from MCFD re: Transgendered Children

Leah, here is the feedback James provided.

Mona Herring,

Qirector

Chid Weifare Policy

Poficy and Provincial Serviges

Ministry of Children and Family Developmenl
Phone: 290 356-2777 Fax: 250 356-2895

From: Green, John K MCF:EX
Sent: Tuesday, November 26, 2013 8:00 AM
To: Herring, Mona S MCF:EX; Wale, James MCF:EX; Anderson, Leslie E MCFEX

Subject: FW: Policy Feedback from MCED re: Transgendered Children

Here is the feedhack James speaks of, that we provided to Mall. See below.

John K. Green

Child, Youth & Farmily Sfandards & FPolicy

Integrated Policy and Legislation

Ministry of Children and Family Development
2nd Floor 777 Broughton Street

PO Box 8745 STN PROV GOVT

Victoria, B.C. V8W 953

Phone: {250) 356-0746

fax: (280) 356-2595

C-mait John.Green@gov.be.ca

HTH-2014-00134
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From:; Tharnbirajah, Matasha MLTH:EX
Sent: Thursday, May 23, 2013 5:01 PM

To: Wale, James MCFEX
Ce: Mulholiand, Paul L MCF:EX; Green, John K MCF:EX
Subject: RE: Policy Feedback from MCFD re: Transgendered Children

Heilo James,

Thank you so rauch for your thoughtful and articuiate feedhack. We will take a bit of time Lo reuiéw and think on what

you've written before we come hack to you with questions/comments.
Again, we very much appreciate this.

With Regards,
Matasha

From: Wale, James MCF:EX

Sent: Thursday, May 23, 2013 4:13 PM

To: Thambirajah, Nalasha HLTH:EX

Ce: Muthelland, Paul 1. MCF:EX; Green, John K MCF:EX

Subject: Policy Fecdback from MCFD re: Transgendered Childran

312,813, 514

9 HTH-2014-00134
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James Wale

Manager, Child Weilfare Policy
Integrated Policy and Legislation
Ministry of Children and Family Development

Office Location: 2nd Floor 777 Broughton St., Victoria
Mailing Address: PO Box 9745 STN PROY GOVT
Victoria, BC V8W 4955

Telephone: 250-387-7075
Fax: 250-358-2995
Email James Wale@qgov.be.ca

]
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Gibson, Judy L HLTH:EX

Camphbell, Corrie L HLTITEX

From:
Sent: Thursday, January 30, 2014 L1:0/ PM
To: ATHLTH Qetter, Hewdi; "Andrea Kowaz, Ph.D, R Psych!

Ce: Backett, Daryl K HLTH:EX
Subject: Changes to the Vital Statistics Act re sex designaticn.

Good alternoon

Further to my email of last week re amendments to the Vital Statistics Act regarding change of sex designation. We

have made the fallowing changes to the draft | provided:
$12, 513, 814

Please let me know If you have any concerns with this approach.

Corrie Campbell | Diractor, legislatian | Ministry of Health | Office (2501952 2281 | Cell (250) 744-7844 | Fax  {250)

$52.2205 | Email Corrie.Compbelii@gov.be.ca

HTH-2014-00134
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Gibson, Judy L HLTH:EX

Shewchuk, Jack VSAEX

From:

Sent: Tuesday, Tebruary 11, 2014 3:50 PM

To: Marr, Ann HLTHEX: Camphell Corrie | HUTHFX
Subject: P

Attachments: Parental Cansent.docx

From: Shewchuk, Jack VSAIEX

Sent: February-11-14 3:33 PM

To: McKnight, Elainc L HLTH:EX; Kisiock, Lindsay M HLTH:EX
Subject: FW:;

512,613, 514

From: Marr, Ann HLUTH:FX
Sent: February-11-14 3:21 PM
To: Shewchuk, Jack VSAEX-
Cc: Campbell, Corrie L HLTH:EX
Subject: FW:

5.12,5.13,5.14
Small change — please review this versior

Ann Marr

Executive Director

Legisiation and Intergovernmental Relations
Health Sector Planning and Inncovation Division
& 250 514- 9155 =1 250 952-2205

s Ann.Marr@agov.be.ca

From: Marr, Ann HLTH:EX
Sent: Tuesday, February 11, 2014 3:11 PM
To: Campbell, Corrie 1. HLTH EX; Shewchuk, Jack VSAEX

Subject:

Jack
Here is the latest. it needs to be sent to Elaine asap. Can you please determine if this is the policy approach you want
and send to Elaine and Lindsay. Thanks.

HTH-2014-00134
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Ann Marr

Executive Director

Legislation and Intergovernmentaf Relations
Health Sector Planning and tnnovation Division
250 514- 9155 iz 2509522205

o Ann.Marr@gov be.ca

7 HTH-2014-00134
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ADVICE TO MINISTE

Ministry: Health
Date: January 8, 2014
Minister Responsible: Terry Lake l

CONFIDENTIAL
ISSUES NOTE

Transgender services card

513

s.13

ADVICE AND RECOMMENDED RESPONSE:

I's my understanding that 52> human rights complaints have been filed against
the Vital Statistics Agency for requiring people to complete gender reassignment
surgery before being able to change their gender.

While | can't comment on these specific cases, | can say that we are looking at
legislation related to the Vital Statistics Agency in this regard.

We are also reviewing related policy with respect fo the new BC Services Card
and transgender peopie.

BACKGROUND REGARDING THE ISSUE:

Differing policies at Ministry of Health and ICBC relating to transgender choices on a
driver's licence and BC Services Card result in it being possible for an individual to
have two government-issued documents with a different gender record on each.

Currently, ICBC requests an individual be identified as a candidate for gender re-
assignment surgery while the Ministry of Health requires that such gender re-
assignment surgery be completed and confirmed. '

A one-page document on a “new gender policy” was sent in late October from the
Government of British Columbia to stakeholders, including The Coliege of Physicians
and Surgeons. The document is also posted on the BC Association for Marriage and
Family Therapy website, and media have contacted the ministry for comment about the

document.

The document states that the proposed pelicy change means individuals will no longer
be requiraed to complete gender re-assignment surgery of be identified as a candidate
for surgery prior to being eligible to change their record on some provincially-issued
identification documents, including BC Services Cards and driver’s licences.

HTH-2014-00134
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513

Relaled policy across Canada

and media issue in Canada.

« Recent Human Rights Tribunal rulings regarding how a record of sex is changed on a
birth certificate issued by the Vital Statistics Agencies of Ontario and Manitoba found,
among cther things, the legal requirement for re-assignment surgery perpetuates '
harmful stereotypes, is without merit, and no harm wouid come by removing it.

ruling.

Over the fast two years, the provision of government-issued identification that reflects
an individual's preferred gender identity has increasingly become a prominent public

The province of Ontario revised their policy about how individuals change their record
of sex on birth certificates and driver's licences in 2012 after a Human Rights Tribunal

Communications Contact: Brent Shepherd Reviewer:
Program Area Contact: Nikki Sieben
File Created. Oct. 29, 2013
File Updated:
File Location: Documentd
| Minister's Office Program Area Deputy Media Manager |

Ryan Jabs
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Bouitbee, Michael HLTH:EX

Knudson, Gait [VA] <Gail.Knudson@vch.ca»

From:

Sent: Movember-29-12 8:54 AM

To: Tharabirajah, Natasha HLTH:EX
Subject: Feadback on your great draft!
Categories: gender

Hi Natasha

Thanks again for letting me participate in this very exciting and important oroject!

| have some comments and mare guestions to hopefully provide points to ponder.

General Comments

513,512

Thanks again,

3ai
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Gail Knudson MD, MPE, FRCPC
Clinical Associate Professor

UBC Bepartment of Sexual Medicine
Medical Diractor

Transgender Health Program
Yancouver Coastal Health

HTH-2014-00134
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Boulthee, Michael HLTH:EX

Halmes, Daniel [PH} «DTHoimes@& providencehealth.hecas

From:

Sent: Juna-03-13 7:57 PM

To: Thambirajah, Natasha HUTH EX; Pearce, Alison BLTH:EX [PHSA] Lim, Raphasl; Davids,
Karen [PH]; Malovec, Anita VSAEX

Ce: XT:HLIH Gouthro, Daryl; Hart, Rosa [PH; Liac, Ken [PH]; Walker, Richard [VA} [PHSA}
Crawford, Gail; Mattman, Andre [PH] [PHSA] Holloway, Jackie; [PHSA] Theng, Richard

Subject: RE: Potential Provincial Change of Sex/Gender and Impacts 1o Clinical

Categories: gender

Hi Matasha,

512,813

Dr. Daniel T. Holmes, MD FRCPEC
Division Head, Clinical Chemistry

Clincal Assuciate Professor of Pathology and Laboralory Medicine, UBC St Paul’'s Hospital Department of Pathology and
Laboratory Medicine

1081 Burrard 5t.

Vancouver, BC

VEZIYE

email: dtholmes@providencehealth.bo.ca

tel: £04 806 8915

fax: 604 806 8814

per: 604 258 3670

From: Thambirajah, Natasha HLTH:EX [Natasha. Thambirajah@gov.be.cal

Sent: Monday, June 03, 2013 6:14 P
To: Holmes, Danigl [PH]; Pearce, Alison HLTH:EX; [PHSA] Lim, Raghael; Davids, Karen IPH]; Malovec, Anita VSA:EX

HTH-2014-00134
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Ce: Geuthro, Daryl [PH]; Hart, Rosa [PH]; Liao, Ken [PH]; Walker, Richard {VA); [PHSA] Crawford, Gail; Mattman, Andre
[PHI; [PHSA] Holloway, Jackis; [PHSA] Theng, Richard '
Subject: RE: Potential Provincial Change of Sex/Gender and mpacts to Clinfeal

812,513

Thank you again to all of you for vour interest and valuable input.

Matasha

From: Haolmes, Daniel [PH} [DTHolmes@providencehealth.bc.cal

Sent:; 03 June 2013 15:05

Ta: Pearce, Alison HLTH:EX; [PHSA] Lim, Rasnae!; Davids, Karen [PH}; Thambirajah, Natasha HLTH:LX; Malovec, Anita
YSAEX

Ce: XT:HLTH Gouthro, Daryl; Hart, Rosa [PH}; Liao, Ken [PH]; Walker, Richard [VAL; {PHSA] Crawford, Gail; Mattman,

Andre [PH]; [PHSA] Holloway, Jackie; [PHSA] Theng, Richard
Subjact: RL: Patential Provincial Change of Sex/Gender and Impacts to Clinical

512, 513

From: Pearce, Alison HUTH:EX [Alison.Pearce@gov.bc.ca)
Sent: Monday, June 03, 2013 2:30 P\
To: Holmes, Daniel {PH]; [PHSA] Lim, Raphael; Davids, Karen {PH]; Thambirajah, Natasha HLTH:EX; Malovec, Anita

VSAFX
Cc: Gouthro, Daryl [PHY, Bart, Rosa [PH]; Uiao, Ken [PHY Walker, Richard [VA); [PHSA] Crawford, Gail; Mattman, Andre

[PH]; [PHSA] Holloway, Yackie; [PHSA] Theng, Richard
Subject: RE: Potential Provincial Change of Sex/Gender and 'mpacts to Clinical

512,613
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Thanks for your invaluable feedback as the Ministry works through the impacts of this important peolicy decision.

Alison

Project Director, BC Servicas Card
Health Systems Information Management/Technology Division Ministry of Heaith

{250) 952-6213

From: Holmes, Daniel [PH] [mailto:DTHolmes@ providencehealth.be.ca)

Sent: Monday, Jlune 3, 2013 10:10 AM .

To: [PHSAT Lim, Ranhael; Davids, Karen [PH]; Thambirajah, Natasha MLTH:EX; Pearce, Alison HLTH:EX; Malovec, Anita
VSAEX

Cc: XT:HLTH Gouthre, Daryl; Hart, Rosa [PH]; Liao, Ken [PH]; Walker, Richard [VA]; [PHSA] Crawford, Gail; Mattman,
Andre (FH]; [PH3A) Holloway, Jackie; [PHSA] Theng, Richard

Subject; RE: Potentiat Provincial Change of Sex/Gender and Impacts to Clinical

512,613

From: Lim, Raphael [mailto:RLim@phsa.ca]

Sent: June 3, 2013 9:02 AM

To: Davids, Karen [PH], 'Thambirajah, Natasha HLTH EX'; Pearce, Alison HLTH:EX; 'anita malovec@gov.be.ca’
{anita.malovec@gov.be.ca<mailtoianita. malovec@gov. be.ca»)

Cc: Gouthro, Daryl [PH], Hart, Rosa [PH; Liao, Ken iPHE Walker, Richard [VA]; [PHSA] Crawtord, Gail, Mattman, Anchre
[PH]: Holmes, Daniel {PH]; [PHSA] Holloway, Jackie; [PHSA] Theng, Richard

Subject: RE: Patential Provincial Change of Sex/Gender and Impacts to Clinizal
HTH-2014-00134
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Karsn —
512,513

Thanks,

Raph

Raphael Lim
Director, Laboratory information Systems & informatics Pathology & Lahoratory Medicine Lower Mainland Laboratory

Services Fraser Health, Providence Haalth Care, Provincial Hzalth Services Authorily and Vancouver Coastal Health

1001 W. Broadway, Suite 504

Vancouver, BC Canada VoH 481
A04.875.4313 x22991 Phone

604.708.2036 Fax
rlim@phsa.ca<blocked::maito:rlim@phsa.ca»

s HTH-2014-00134
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From: [VCH] Mattman, Andre [PH)

Sent: Thursday 30 May 2013 13:16

To: [VCH] Holmes, Daniel [PHY; [VCH] Davids, Karen [PHI; Lim, Raphael

Ce: [VCH} Geouthra, Daryl [PH]; [VCH] Hart, Rosa [PH]; [VCH] Liao, Ken {PH]; IVCH] Walker, Richard [VA]; Crawford, Gail
Subject: RE: Potential Provincial Change of Sex/Gender and Impacts to Clinical

512, 613

Andre

From: Davids, Karen {PH! {mailto:KDavids@providencehealth.bc.caf

Sent: Wednesday 293 May 2013 12:31

To: [VCH] Holmes, Daniel [PH; "Thambirajah, Natasha HLTH:EX'; Pearce, Alison HLTH:EX; "anita.malovec@gov.bc.ca’
{anita.malovec@gov.bc.ca<mailto:znita.malovec@gaov.be.ca>] '

Ce: [VCH] Gouthro, Daryl [PH]; [VCH] Hart, Rosa [PHY; [VCH] Liao, Ken [PH]; [VCH] Walker, Richard [VA]; Crawford, Gail,

[VCH] Mattman, Andre [PH]; Uim, Raphac!
Subject: RE: Potential Pravincial Change of Sex/Gender and mpacts to Clinical

Hi Dr. Hotmes.
THANK YOU so much for the detailed email below! Very much appreciated,

512,513

Thanksi
karen

From: Holmes, Daniel [PH]
Sent: Wadnesday, May 29, 2013 11:22 AM
To: Davids, Karen [PH]; [PHSA] Lim, Raphael

HTH-2014-00134
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Cc; Gouthro, Daryl {PH); Hart, Rosa [Pti]; Liao, Ken [PH]; Walker, Richard [VA]; [PHSA] Crawford, Gail; Matiman, Andre

(PH]
Subject: RE: Potential Previncial Change of Sex/Gender and Impacts to Clinical

Hi Karen,
512,513

HTH-2014-00134
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512,813

Many Thanks

Dr. Daniel T. Holmes, MD FRCPC

Division Head, Clinica! Chemistry

St. Paul’s Hospital Department of Pathology and Laboratory Medicine

1081 Burrard Si.

Vancouver, BC

V67 1Y6

email: dtholimes@providencehealth.bc.ca<mailto:dtholmes@providencehealth . be.ca»
tel: 604 806 3919

fax' 604 806 8815

per: 504 258 3670

From: Davids, Karen [PH]

Sent: May 29, 2012 9:7¢ AM

To: [PHSA] Lim, Raphael

Cc: Gouthro, Daryl [PHI; Hart, Rosa [PH]; Liao, Ken [PH]; Holmes, Daniel [PH]: Walker, Richard {VA]; |PHSA] Crawford,
Gail

Subject: RF: Potential Mrovincial Change of Sex/Gender and tmpacts to Clinical

Hi Raph,
$12, 813
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512, 513

Pls fet me know if there are any guestions.

Many thanks,
Karen

Karen Davids
Manager, Registration Standards, Quality and Projects {West) Lower Mainland Health information Management {FH,

PHC, PHSA, VCH) Providence Health Care
1080 Howe Streef, Vancouver, BC V67 271 Work £04.806.9949 Fax 604.806.9136

kdavids@providencehealth.be ca<mailio:kdavids@providencehealth be.ca»
"Linking information for better care”

From: Lim, Raphae!l Imailio:RLim@phsa.ca]

Sent: Thursday, May 02, 2013 3:.11 PM

To: Davids, Karen [PH|

Cc: {PHSA] Lam, Sunny; Gouthro, Daryl [PH]; Hart, Rosa [PH]

Subject: RE: Potantial Provincial Change of Sex/Gender and Impacts to Clinical

Karen —

Good to hear from you again ...
As you've indicated, you're aware of the possible clinical impacts of any gender updates or changes may bring, e.g.

changes in reference ranges, ete.
| suggest you contact the various Lab Mublii-Site Directors for a more appropriate lab operations resources:

* CW, Gail Crawford: gerawford@phsa.ca<mailto:grrawford @phsa.ca»

* VGH/VCH, Richard Walker: richard.walker@vch.ca<mailto:richard . walker@vch.ca>
*OBCCAJVCH, Grace Wood: grace.woad@vch.ca<mailto:grace.wood@veh.ca>

¥ PHC, Rose Clarke {you already have Daryl and Rosa )

Sunny Lam and myself are in Labs, but LiS specifically.

Thanks.

Raph

Raphael Lim

HTH-2014-00134
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Director, Laboratary Information Systems & Informaltics Pathelogy & Laboratory Medicine Lower Mainland Laboratary
Services Fraser Health, Providence Health Care, Provincial Health Services Authority and Vancouver Coastal Health

1001 W. Broadway, Suite 504 **¥ new addrass ***
vancouver, BC Canada VEH 4AB2

604.875.4313 x22991 Phone *** new phone ***
504.708.2036 Fax
rim@yphsa.ca<biocked::mailto:rlim @phsa.cax

————— Original Appointment

Fraom: Davids, Karen [PH] [mailto:XDavids@providencehealth.be.ca]

Sent: Thursday 02 May 2013 13:05

To: Lim, Raphael; tam, Sunny; [VCH] Gouthro, Dary! [PH]; [VCH] Hart, Rosa [PH]
Subject: Potential Provincial Change of Sex/Gender and Impacts to Clinical
When: Friday 03 May 2013 15:00-16:00 (GMT 08:00) Pacific Time (US & Canada).
Where: Telecanference 604-681-0455 ; Participant Code: 2586107 #

Hi Evervone,
512, 813

| kape this time works for everyone, and apologies for short notice.
<< File; Client identity Subject 1D WG May 2 2013.pptx >> Thanks, Karen

Karen Davids
Manager, Registration Standards, Quality and Projects {West) Lower Mainland Health Informalion Management (FH,

PHC, PHSA, VCH) Providence Health Care

1080 Howe Street, Vancouver, BC VGZ 2T1 Work 604.806.9949 Fax 604.806.9136
kdavids@providencehealth.be.ca<mailto:kdavids@providencehealith be.cax
"linking information for better care”
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CONTACT INFORMATION; Consultation - Change of Sex Designation Requirements

Dr. Kenneth

-+ |Psychelogist-in-Chief

Chilt

rofessiénél Association for -
Trans e’nder health (WPATH)

U—ﬁ'i'versny of Victoria, Sociology
Department

College of Physicians and
Surgeons of Oniario

* 1Dr.Paul Federoff

Louise Verity

hristopher Mckntosh-Clinié Head and prychiatrist -
Cen s e = |1001 Queen Street West
Tarants ON. MBJ 1H4 -

' (IMHR)

- 'éHeaIlh Centre

§ Health Program

Director, Forﬂns C Research Unit:

Co- Drrector SEXUaE Behawours
Clinic, Royal Dttawa Mental :

;Gender Ideﬂt:‘fy C‘Ilmc

771307 - 1280 Homby Street
L Vancowver BC - VEZ 1W2

Dr. Aaron 5 Dever
Studies

Dean, Faﬁulh,r of Graduate

"Director, Assaciate Registrar,
Poiicy and Communications

Victoria BC VBW 3PS5

80 Collége Sresi
Tcronto ON MSG 2E2

en, Youth and Famny 3

- [Program @

- |250 Gollege Street, 1st Flaor
| Toronto ON M5T1RB

. -:' 1‘_145 Carling Avenue.
.[Ottawa, Cntario K1Z 7K4

leerit

ken zucker@eamh.net .

C et

418-535-R501

na

|0, Hayley Wood

Altarnate:

Birectar-of-Training

chris.mcintosh@camh.ca

‘pledorof@roheg.onca

ahdevar@uvc ca

Cpso.on.ca

a'l knucson @vchca

TUldi6 B35 8501

o |ext. % :
Igr ro
1416-469-8580 .
|6XT %
M

613 7226521 |IN

!ext & er )

! r - 1Busan Curry, Research

B _|Coordinator "
. (613-722-6521 ext. 1o
i 3

susan.curry@therayan. ca)

1604-875-8282

177

416-967-2600

ext. 9
. [y%]

- Peychologist/GIC

Alternate.
Or. Nicola Brown,

co's

Coordinatar {ext.

IMHR (613-722-6521)

E'Genéraf in'q'uir'i'e‘sa:
541 B-U967-2603

‘Saphia Kolarcff
{swolarofi@coso.on ca)

;Dionne Woodward {418~
IGE7-2600 ext. @
ra
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CONTACT INFORMATION: Consultation - Change of Sex Designation Requirements

Ontario Medical Association Dr. Doug YWeir Fresident 150 Bloor Street W, Suite 800 {ir-fo@oma_c_fg _ iGeneral inquiries:

‘Teronto ON MAS 3C1 ; . '5416-599-2580

IF’alr'rcia Greham o
(416-599-2580 oxt.
patricia. graham@oma.or
a)

Ada Maxwei', Health
Palicy Dept.
{416-340-2942;
ada.maxwel@oma.org;

Gritanio PsyaaTie Resocaien 157 Alina Msfin Chiair, Advocady Cominities 2233 Argentis Road. Sule 100 o copaan s Vesraral raiiies
: ! Mississauga ON LSN 2X7 {Ilelena):
905-813-0105

Federation of Health Regulatory  iLinda Gough T i President [Suite 361~ 528 Osborne Streat | bakenny@requlatedhaalinprofes [416-493-4076 Beth Ann Kerney,
Colleges cf Ontario PO Box 244 SIONS.GN.ca Coordinator {416-453-
Beaverton ON LI 1AD 4078)

alth: [333 Sherbourne Street

Sherbourne Heaith Centre - © _
o I L [Toranta:ON- MBA 25

blepischak@sherbodrme onga . 1416:324-4100 - [Kara Huichings,
Il RN 7 ladminsratve
Co i Ceordinator - . oy~
416-324-47100 6xt. &

393 Sherbolrne Steat 416-324-4760.
" |Toronto ON'M EAT

AnfaTravers - Director. ™" bowhealthontarie.
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CONTACT INFORMATION: Consultation - Change of Sex Designation Requirements

| Traasurer. .. 1210-1170 Fort Street ... - |dangroberts@vch ca @ nfa-
s s |Vietoria BC WBR 1JS I N R N . : o
Co oo ' {sent via separate e-mail}
{no response to .
" consultation document
however provided some
detait in original letfer)
Nicole Nusshaum Co-chair / gové?ﬁ'ance _ o
Baz‘rlster Sollcﬁor & Notary P
¢ Davina Mader
%) 47}
[\]
%]
519 Church Street Community Trans Comm umty Serwces 516 Church Street . ;’TH{BE'Q:E’@""_fﬁé'é_"lué.—i:}'g" T 46 as6e792 o
Centre Cobrdmator L - VToronto ON M4Y 209 e L | -
: NS . e | P Lo ' . - B
FrancoQueer |Gabriel Roy !F'résidem 507 rue King, Stud|o18 presmem@frawcoque nca 416 37 1-486? Marcel Grimard,
Toranto ON MSA 1A3 : 5 Coordinator
:! {Sen: via seoarate e-maily
Passport Canada  iChristne Dupont "'"Mmi"lf)'l_réét'c':f (Acting), Enttlemant  [1s: Floor 70 Crémazie Street | Christing. Duport@ppTc.qe.ca ¥ Allison Kealty, Entitlement
!Palicy Division Gatineau PQ K14 DG3 : ™ Paficy Analyst,
:‘ Entitlernant Policy
' : Division Y
i : r
Canada Border Services Agency |Lynr Lawless Dlreclor ‘Intelligence Policy and {181 Laurisr Ave West, 10th FIr |Lynn.Lowlsss@cbsa-asfe.ge.ca 1513-954-9149 * - Suzan Appleby, Sr.
a O SR A : Prcg1ams Management lesmn Ottawa ON K1A 018 : - ' ~Program Advisor @
[ Lo : - ) i ho
(]
3 (¥
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CONTACT INFORMATION: Consultation - Change of Sex Designation Requirements

Citizenship and Immigration
Canada

Service Canada, SIN Registry

Mary-Ann Hubers

- KathyA Baowan T

Joanne Roy-Aubray

{A) Director, Legislation znd
Program Policy

Sirector, SIN Management
Services

Diractor General, [dentity Policy
and Programs Directarate

180 Kent Street
Ottawa ON K1A 111

'|185 Hétel-de-Ville Street

Gatineau PG KA 0.J9

kathy cowan@servicecanada 4o &

'Mary-Ann Hubers@cic.ge.ca w0

.ca

Céline Beauparlant,

Policy Analyst, Citizership
Legislation and Program
Policyrn, NHG -
Citizenship and o

diluiticulturaiism 02

4]
(]
dra Kemp @

S2g 352

Rosernarie Reddgyg ¢
Rraaram Advisor &)

U) —_

Arne Chan-Kravilz,
Senior A%isor. SIN Mgmt
Services ¢}

Sent alse to Jill Thomson

N
o
o

Arndré-Michzl Cog}ure,
E&ead a3r Analyst 0

o
andre.coutured@servicec

anada.gc.ca}

HTH-2014-00334 4 of 8
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CONTACT INFORMATICN: Consultation - Change of Sex Designation Requirements

Mlmstry of Health and.

|Direttar, Health Services Branch|370 Select Orive©
B i'_POBox168 :

Program Development : .
‘and Evaruatlon Brarch - _ _1201 W|ison Ave
i ) Downswew ON MSM‘IJS

N'Ilr'lstry of Community Safety and :

George Drew Bldd',"
1258 Grasvenor St o
: 'Toronto C-N M?A1Y5

Director (Acﬂrg) Policy
evelopmenl and Coorcimat n

irectdr of Goverrment

eIahons and Commumcatlcms {Terants ON MAG 23

* paufine rvan@ontarig.ca

Csarahmequarie@ontarioca.

46 _cOnEgg’jg&jéef;"suff.;‘éds- " eoun@bacnga,

i

axt 22

British Colurbia:Jack Shewchuk

|Ch|ef Executive Qfficer, B.C.
Vital Statistics Agency

|818 Fort Street
iViCtOria BC Vaw 1H3

wenik@@ao 250-852

§13-536-3031.

""418-236-4198 " |Nadia Garisto, St Policy

41B-e2604zd . ™

Coug Wilkams. Program
Analyst, OHIP Eligicility
Programs (613-536-3053)

7 |Mady Mill, EA

Advisor (416-235-9608}

Nignne HLlIlay, Team.
tead {(416-235-3524)

; Arthur Legarda, Sr.
" : "Operatioral Policy Officar,
B EDriver Programs Office
(416-235-4806)

iRob t Bonofiglio, Prolect
Coo'dmator Palicy Unit,
Policy Devt and

" ‘Coordination Br

. oSS

Mark Spearman, Roberta
Moyer {Regionat
Manager

or Ingrid Bloomfeld

9339

2es

Page S cf 8
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CONTACT INFORMATION: Consultation - Change of Sex Designation Requirements

Alberta Mona Bichali

 Saska'chewan Mikale White .~

‘Manidoba Susan Houlter

Director, Vilai Statistics
Corparate Registry and Perscnal

Property Registry

Registrar & Regulatory Policy
Manager of Vital Statistics &
Fersonal Property Security

Uirector/Chief Operating Officer
Vital Statistics Agancy Finance

Quebec Reno Bernaer

10365 57 Street
Sdmonton AB T64 W7

Irformation Services
Corporation

200-10 Research Dr
Regina SK S48 7J7

Winnipeg MB R3C 0BS

; Qut__s-b_ér_;_ (Quebes). GTY 505

3rd Fir, John E. Brownlee Bldg

754 Porlage Ave, Main Fir |

‘Mona Bichai@qov.ab.ca

Mikale White@isc.ca

susan.boulter@gov.mbea

S22

b PP

“Mike Beatly, Marketing
Manager g3

i HaT (204906
5154)

Eileen Joly, Poligy (780
§38-4245)

Frince Edward Isiand

" Newfoundiand [Ken Mulialy

olialMichelle McFarlane’

Thelma Jghnston

; Regisiiaire 'généra'lléh '
) Statisthues de- Ietat civil,
: Serwoes. Nouveau Brunswic

. ds_ee-.tfutﬁe{é)sh_bi'ca :

| Deriuty. Registrar General, Vltal
[ Statistics, Servieg Nova'Scotla
- and Munlmpa[ Relatlans

Registrar Vital Statistics.
Department of Health and Social
SErvices

" | Registrar Vila Statistics,
Government Services Centre

198 Douses Bd
PO Box 3000

. iMontague PEI CCATRD

& Mews Place
PO Box 8700
St John's NF A1B 4J6

Miactari@gov.ns.ca

‘Talohnsior @ihis.org

' "|<rr\ulla1y@gov. nlea

| 709-729-6240

Christing Martn 09

o
3]
50}
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CONTACT INFORMATION: Consuitation - Change of Sex Designation Requirements

n|Sylvia Kitching

T Service

Northwest Territories. denetta Day

Deputy Registrar of Vital
Statistics, Health 2nd Socia

Registrar Genei‘aj, Health
Servicas Administration,
Department of Health ard Social

| Services

é'éga_Ser\):'ce' #4 N
Inuvik NT XOE 0T

'Eié;cjmﬁb'?,m .
jRankin Inlet NU XGC 0G0

Jeretia Day@aov.ni.ca

. _ahedled)ovnuc

{Tordnto ON M5A.2K7 .

185 Carlton: Street

886-2047777  [Rya
S 888-204w7
| E-mail: 'r;jypk@egaie.cam

Sandra Vey, Cammission,
Secretariat Coordinator.

Ted R

"[Nick Ve, chairperson - |

Fege 7 of 8
HTH-2014-00134
Page 104




CONTACT INFORMATION: Consultation - Change of Sex Designation Requirements

Care

522

SUMMARY:
Respanse received
Response pending
Declired to respand
Na response received
TOTAL

Ministry of Health and Long-Term

Sheree Davis

As of August 25
23

1

5

14

43

Director, Community and A0 Grosvenor Street, 8th Floor, i Rosalind Robertsor,
Population Health Branch, Hepburn Block |Policy Anatyst (416-314-
Health System Strategy and Toronta OM M7A 1R3 !8264)

Paolicy Division i
{Gillian Zimmerman, Sr.

iPoIicy Advisor, Heaith

tFrotection Policy Unit
2]

Combined resporse from Sherbourne and Rainbow Health, combined respense from CAMH
Natification received (BC VS)
MOHLTC (Comm & Population Heaith Branch), HRSDC {Service Canada - SIN Registry), CIC, Passport, CPSO,

{20 MOHLTC; Z to CAMH; 2 to CPATH: 2 to WPATH)

HTH-2014-0(A3ge & of &
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Gender Policy: Stakeholder list for Consultation and Validation

British Columbia

*  Ministry of Labour, Citizens’ Services and Open Government
»  Ministry of Health
o Medical Services Branch, Ministry of Health
o Vital Statistics Agency
o Strategic Projects Branch, Ministry of Health
o Health Insurance BC |
* Insurance Corporation of British Columbia
«  Ministry of Child and Fa\mi!y Development

¢ Dr. Gail Knudson, Clinical Associate Professor, UBC Department of Sexual Medicine and Medical
Director, Transgender Health Program at Vancouver Coastal Health

* Dr. Daniel 7. Hotmes, MD FRCPL, Division Head, Clinical Chemistry, Clinical Associate Professor
of Pathology and Laboratory Medicine, UBC 5t. Paul's Hospital Department of Pathology and

Laberatory Medicine

¢ Dr. Daniel 1. Metzger, MD, FAAP, FRCPC, Pediatric Endecrinologist, BC Children's Hospital and
Clinical Professor of Pediatrics, University of British Columbia, Endacrinology & Diabetes Unit

*  Provincial Health Services Authority
+ Health Authority C10 Councii (July 2013)

o BC Association of Clinical Counsellors
s BC Association for Marriage and Family Therapy
e BC Association af Clinical Counsellors

* TransCare Clinical Group

1
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» Transgender Heaith Information Program {THIP)
*  Prism Services

+ College of Registered Nurses

= College of Registered Psychiatric Nurses

» College of Licensed Practical Nurses

» (ollege of Psychologists

s College of Physicians and Surgeons

+ College of Social Workers

Cannda
+  Vital Statistics Agencies and driver licensing offices in: Alberta, Saskatchewan, Manitoba,
Ontario, Quebec, New Brunswick, Newfoundland, Nova Scotia, Prince Edward Island, Nunavut,

Northwest Territories, and Yukon.
* Passport Canada

» Canadian Professianal Counsellors' Assaciation

International
*  World Professional Association for Transgender Health

¢ Dr. jamison Green {legal scholar and specialist in transgender)

+« Jriver licensing and Vital Event Record organizations in: Australia, Finland, France, Germany,

Japan, Netherlands, Spain, Sweden, United Kingdom

s Driver licensing and Vital Event Recard arganizations in the United States of America and Mexico

2
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Boultbee, Michael HLTH:EX

_
From: Shewchuk, Jack VSA:EX
Sent: November-15-13 1:58 PM
To: Campbell, Corrie L HLTH:EX Sieben, Nikki HLTH:EX
Cc: Thambirajah, Natasha HLTH.EX; Bioomfield, Ingrid VSA:EX
Subject: Discussion with Ontario Policy Analyst respansible for transgender issues
Categories: gender
s12
Jack Shewchuk CA

Chief Executive Cfficer
Yital Statistics Agency
Health Sector IMAT Division (HSIMT)

Minisiry of Health
250-952-9039

Unless otherwise agreed expressily in writing by the author, this communication is o be treated as confidential and the
information in it {or attached to it} may not be used or disclosed except for the purpose for which it has been sent or as
determined by FOIPPA requirements and precedures. This message is intended only for the use of the person(s} to
whom it is addressed. Any distribution, copying or use by anyone else is striclly prohibited. If you have recelved this e-
mal in error, piease telephone the sender immediately and destroy this e-mak,

1 HTH-2014-00134
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512

Boultbee, Michael HLTH:EX

From: Sieban, Nikki HLTH:EX

Sent: November-06-13 8:01 AM

To: Kislock, Lindsay M HLTH:EX

Ce: Otorunajowon, Zachy HLTH:EX; Thambirajah, Natasha HLTH:EX; Cleveland, Megan
HLTH:EX

Subject: Feedback on the Gender Policy

Lindsay

| thought it worthwhile to give you a bit of a summary around some of the positive feedback we have received from
various stakeholders around the development and planned implementation of the BCSC gender policy.

All in all it has proven to the very core how appreciated and right this change is for BC.
Thanks for your support in making it happen.

Nikki

Nikki Sieben | Executive Director

Health Sector Information Management/information Technology

Ministry of Health
T: 250-952-6036 | M: 250-920-5060 | E: nikki.siehen@gov.be.ca -

WARNMING - CONFIDENTIALITY NOTICE
‘This email massage and any altachments theralo are intendad solely for the use of the individual or eatity to whane it is addressed. H you have received i email in
errar, please notify the sender iremediately by return email and delete the message uncead without making any copies. Thank you,
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Pages 110 through 112 redacted for the following reasons:
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Uffice of the Registrar General
P Box 26C0

184 Red River Road
Thunder Bay ON P7B S\Wil

[

Zr }Ontario

Statutory Declaration by a Person for a Change of Sex Designation on a Birth Registration
Section 38, Vifal Statistics Act

In the matter of the hirth registration of:

o

Name on Binh Registraiion:

Last Mame Sirst Mame Viddle Name(s}
Date of Birth; ! !
: Year  Morth Day
Piace of Birth:

CityfTownivillags in Ontanc “Hospilal © T —
Fulf maiden name of Mother:
o “last Name T E st Name Middle Name(s]

Full name of Father:

Last Mame st Mame Widdia Name(s)

Declaration:

f

Current Legal Nama of Applicant, in Fuil

formerly

Add Foll Neme at Birth, if it has changed since buth

of the

Place of Ordirary Residance

Solemniy declare that:

1. I make this application to changs the sex designation on my birth registration from .
to : e o

2. | have assumad (or have aiways had) the gender identity that accords with the requested change in sex designation,

3. I am living full-time in the gander identity that accords with the requested change in sex designation and intend to maintain that
gender identity.

4, | am providing the foliowing documentation in support of this application {select one of the following:

[:] a lefter from a practising physician or a psychologist authorized to practise in Canada.
[7] a document or certificate issued by a jurisdiction in which | was domiciled or ordinarily rasident,
[} other medical evidence as | am not domiciled or ordinarily resident in Canada,
D a certificate signed by a practising ohysician authorized to practise in Canada, that comiplies with the current requirements of
5. 36 (2i(a) or (b} of ihe Vital Statistics Aci.
5. This application s not made for an improper purpose,
| make this solemn declaration conscignticusly believing it to be true and knowing that it is of the same force and effect as if made under cath.

Declared before me at:

1

in the of

] Signature of Applican?
this day of .24

A Comimissionar, etc.
[=1gn, pnnt name, and aifix cornmissionar's stamp or deseribe office, if stamp not reguired)

Pzrspnal information contained on this form and other dacuments submitted with this application is cellected under the authenty of the Vita) Statistics Act, R.5.0. 1890

c V.4, as amandad, and may be used to registar and record bifhs, stiltbirths, deaths, marriages or changas of name, make additions, corrections ar amandmants to
ragisirations, provide certifed coples, extracts, certificates, s=arch natices, photacopies; and for stadstical, res=arch, medical, law enforcemant, adoption and adoption
disefosure purposss. The Miristry of Govarnmant Services may verfy with medicat professionals of jurisdictions Ihe information they have provided on the documents in
suppert of this appication. it is an offence to wilfully maks of cavse to be made a false statermant an this form and other documents submitted with Fis application. Quastions
aboul this cotection should be directzd to; The Deputy Registrar General, Office of the Registrar Ganeral, PO Box 4600, 189 Hed River Read. Thunder Bay ON £7B 8L4.
Telephone - Toll-free: 1 80D 461-2155; Taronte: 436 225-8305; TEY Tollfree: 1 600 263-7095, TTY Toronto: 416 325-3403.
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Office of the Registrar Generat

£ Box 3000
188 Rad River Road
Thunder Bay OM PYE 50

W_
ﬁr )Ontario

Application for a Change of Sex Designation on a Birth Registration
Section 36, Vifal Statistics Act

Matling Information

Last Name FFirst Nama . - Middie Name{s)
Unit Mumiber Street Number Street Name PO Box
CityfTown Province/Territory/State Country Postal/Zip Code
Telephone Number Fax Number Email Address (if available) l

Important information: Because this is a permanent fegal record, only blue or black ink may be used. Do not Use correction fluid or tape on

ary of the documens.

Documents to be submitted

Please sand the following:
1. This page complete with mailing address and payment information.

2. Statutery Declaration by a Person for a Change of Sex Designation on a Birth Registration, in the required form, completed by the
applicant who must be boen in Ontario and is at least 18 years of age, and signed before a commissicner for taking affidavits
{e.q., lawyer, notary public, member of provinciat parliament).

3, A latter (on the medical professional's letterhead) signed by a practising physician or a psycholoaist (inciuding a psychological

associate} autherized to practise in Canada, stating that he/she:

a. 1s g practising member in good sianding of the appraopriate regulztory body (e.g., Cellege of Physicians and Surgeons of
Ontario, Coilege of Psycholcgists of Ontario} and licence number;

B, nas treated or evaluated the applicant (identified by full name) who is requesting the change in sex designation (specify the
change in sex designatian);

Z, caonfirms that the applicant's gendar identity does not accord with the sex designatian on the applicant's birth registrat'son; and

d. is of the opinion that the change of sex designation on the birth registration is apprepriate.

Adl praviously issued hirth cerlificatas and certified copies of the birth registration.

A completed birth certificate application form.

Alternative Evidence o o _ _ _

In lieu of tem 3 abovs, any one of the following documents may be submitted and will be reviewed on a case by case hasis:

3 A document or certificate issued by a jurisdiction in which the apgplicant was damiciled or ordinarily resident that, in the opinion of the
Registrar General, confirms that the applicant’s gender identity doas not accord with the sex designation on the applicant's birth
registration and it is appropriate that tha sex designation be changed; or

. If an applicant Is not domiciled or ordinarily resident in Canada, such medical evidence that, in the opinion of the Registrar Ganeral,
confirms that the applicant's gender identity does not acqord with tha sax designation on the applicant's birth registration and it 18
appropriate that the sex designation be changed; or

il A certificate signed by a practlising physician authorized to practise in Canada, that complies with the current reguirements of
s, 36(2){a) or {b} of the Vital Stalistics Act.

Resources for Physicians and Psychologists

The Registrar General refics on medical profassionals to exercise their own madical judgmant in accardance with their own experignce,
expertise and contact with the applicant to determine whether the applicant’s request to change the sex designation on their birth registration is
appropriate. For add tional resources, medical professionals may consult the Centre for Addiction and Mental Health (CAMH) at www.camh et

and refer to the guidelines establishad by the World Professional Association for Transgender Hezlth (WPATH), Standards of Care at
wwaw wpalh.org.

HTH-2014-00134
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Fees

. Application to change the Sex Ussignation on a Birth Registration $37.00.
v ginth Certifcate $25.00.
. Certified copy of tha Birth Registration $35.00.

Method of Payment
Please make payable {o Minister of Finance.

[] Cheque

[_] Money Order
M visa

[ ] MasterCard

[] Amex

Credit Card Number

Name of Cardnolder (as it appears on the card)

Signature of Cardholder

-Expiry Date {mmfyy;;y)

For assistance. please visit ServiceQntario.ca or contact us al:

Toll-free: 1 800 461-2156
Torcnie: 415 325-830%

TTY Toll-free: 1 800 268-7095
TT1Y Torante: 418 325-3408

Personal information contained on this form and other documents submitted with Lhis application is collected under the aulhority of the Vital Stafisfics Act, R.8.0.
1090 6. V.4, as amended, and may he used to register and record births. stillbirths, deaths, marriages or changes of name, make additions, corrections or
amendments to redistrations, provide certifisd copies, extracts, certificates, search notices, photocopies; and for statistical; research, medical, law enforcement,
adeption and adoption disclosure purpuses. The Ministry of Government Services may verify with medical professionals or jurisdictions the infarmation thay have

peovided on the docurrents in suppert of this application, it is an offence o wilfufly make or cause to be made a false statement on this form and ather

documenls submitted with this application. Gueastions about this collection shoufd be directed to: The Deputy Registrar Generat, Office of {he Registrar General,
PO Box 4600, 189 Red River Road, Thunder Bay ON P78 6LS&. Telephone - Toll-free: 1 800 481-21586; Toronio: 416 325-8305; TTY Toll-free: 1 800 268-7035;

TTY Torcnto: 416 325-3408.

143258 (2043:01)
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Boultbee, Michael HLTH:EX

From: Beckett, Daryl K HLTH:EX

Sent: September-10-13 9:56 AM

To: Thambirajah, Natasha HLTH.EX

Subject: FW: Invitation o meeting - government policy change re: gender and identity-related
services

Importance: High

Sensitivity: Confidental

Respanse from the associations indicates they are very interasted in this. Do any of Oct 2, 3, 4 or 7, 8, 3 NOT work far

you as meeting dates?

Daryf K. Beckelt, JD | Director, Profassional Regulation | BC Ministry of Health | 250-952-2303 | Professional Reguiation
Home

From: Beckett, Daryt K HLTH:EX

Sent: Friday, September 6, 2013 4;25 PM

To: ‘James Wright'; Jim Browne'; 522

Cc: 'DUNCAN SHIELDS

Subject: Invitation to meeting - government policy change re: gender and identity-related services
Importance: High

Sensitivity: Confidential

Hello ¥im, Jim and Roger --

512, 513

HTH-2014-00134
Page 118



512,813

Thanks, foiks. Looking forward ta hearing from you.

DKB

Daryl K. Beckett, JD | Director, Professional Regulation | BC Ministry of Health | 250-952-2303 | Professional Requiation
Home

HTH-2014-00134
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Boultbee, Michael HLTH:EX

From: Thambirajah, Natasha HLTH:EX

Sent: August-20-12 1:44 PM

To: Ite, Miwa HLTHEX

Subject: FW: Standards of Care - Transgender Health
Pdf pls

From: McNé}il, Carol Anne HLTH:EX

Sent: Thursday, August 16, 2012 12:47 PM
To: McNeill, Carol Anne HETH:EX; Thambirajah, Natasha HLTH:EX; Power, Stephanie A HLTH:EX; Schmidt, Tracee

HLTH:EX; Pearce, Alison HLTH:EX; 'bill jubran@maximusbe.ca’; 'Pameta Atkinson’; Kirkpatrick, Dianne HLTH:EX;
Jollymore, Bronwen HLTH:EX; Shewchuk, Jack VSA:EX
Subject: Standards of Care - Transgender Health

Forgot the link, sorry!
http://www.wpath.org/documents/Standards%200f920Care%20V7%20 96202001%20WPATH.pdf

Carol Anne McNeifi

Manager, Physician Payment Schedule
Medical Services Cperations and Palicy
Ministry of Health

Ph: (250) 952.1555 Fax: (250) 952 3133

%Re:hink Reduce Reuse Rapair Reacycls

From: McNeill, Carol Anne HLTH:EX

Sent: Thursday, August 16, 2012 12:31 PM
To: Thambirajah, Natasha HLTH:EX; Power, Stephanie A HLTH:EX; Schmidt, Tracee HLTH:EX; Pearce, Alison HLTH:EX;

"bill.jubran@maximusbe.ca’; 'Pamela Atkinson'; Kirkpatrick, Dianne HLTH:EX; Jollymore, Bronwen HLTH:EX; Shewchuk,

Jack VSAEX
Subject: Defintion of gender transition

Hello all,

I thought 1 would let evervone know that T have been in contact with Dr. Gail Knudson (our clinical
expert). but is happy to help with determining
a workable definition for gender transition (more specifically, when transition is considered complete).
In fact, she said the Board of Directors for the World Professional Association for Transgender Health
(WPATH), may wish to consult. They just finished consulting with Ontario, and she said they were
able to turn something in within a week. Also, they could probably help with us determining who we

should consider qualified to write letters of ‘transition completion’.

HTH-2014-00134
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| am just waiting to hear back from her about the logistics {(whether a meeting is required or not,
etc.). Let me know if you have any preferences. Vil keep you updated.

In the meanwhile, 1 have provided a link to the new Standards of Care for Transgender Health. )f you
have amy time to browse through, it may prove helpful.

Regards,
Carol Anne

Carot Anne McNeill

Manager, Physician Payment Schedule
Medical Services Operations and Poliey
Ministry of Health

Ph: (250) 952.1555 Fax: (250) 952 3133

%Rethink Reduce Reuse Repair Recycle

From: Thambirajah, Natasha HLTH.EX

Sent: Wednesday, August 15, 2012 4:32 PM
To: Power, Stephanie A HLTH:EX; Schmidt, Tracee HLTH:EX; Pearce, Alison HLTH:EX; bill.jubran@maximusbc.ca’;

'‘Pamela Atkinson’; Kirkpatrick, Dianne HLTH:EX; McNeill, Carol Anne HLTH:EX; Jollymore, Bronwen HLTH:EX; Shewchuk,

Jack VSAIEX
‘Subject: Summary and action items frorm Gender Change Meeting Today

Hi all. Herg’s a quick summary of the meeting and the action items coming out of it. Please let me know if you want me
to make any changes to the summary or action items;

Managing Gender Change Requests for the BC Services Card
1515 Blanshard, Meeting room 201, 1- 3 pm,

Present: Stephanie Power, Dianne Kirkpatrick, Anita Malovec, Alison Pearce, Tracee Schmidt, Bill Jubran, Pamela
Atkinsan, Carol Anne McNeill, Bronwen Iollymore, Natasha Thambirajah (chair, minutes).

512
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Natasha Thambirajah

Policy Advisor

Strategic Projects Branch, Health Sector 1MM/1T Division
Ministry of Health, Frovinee of British Columbia

It {250) 952 7455 | F: (250) 952 6084

wd Pizasy woneiler e 2rvitonment bafere p
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BC Services Card: Gender Policy — meeting with Professional Associations
October 7, 2013, 10:30 am

Minutes
Attendees:
Ministry of Health {MoH} ~ Strategic Projects Branch | Nikki Sieben, Natasha Thambirajah !
{5PB) :
BC Association of Clhinical Counseliors Duncan Shields
| BC Assaciation for Marriage and 'Fa-mily Therapy Roger Wells
Canadian Professional Counsellors' Association Ji_h_{_\.)".'fright S T
BC Assaciatian of Clinical Counsellors Gecrge Bryce, Glen Grigg

S$12, 513
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BC Services Card: Gender Policy — meeting with Colleges
October 16, 2013

Minutes

Attendees:

_ Ministry of Health {MoH) — Strategic Projects Branch

MNikki Sieben, Natasha Thambirajah

CoMege of Registered Psychiatric Nurses
College of Licensed Practical Nurses
College of Psychologists

College of Physicians and Surgeons
Cotlege of Physicians and Surgeons
College of Sacial Workers

Cynthia Johansen, Registrar

Kyong-ae Kim, Registrar

Carina Herman, Registrar

Andrea Kowaz, Registrar

Dr. W, Robert Vroom, Senior Deputy Registrar
L. Levett, Senior Administrative Assistant
John Mayr, Registrar
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Boultbee, Michael HLTH:EX

From: Sieben, Nikki HLTHEX

Sent: November-12-13 10:46 AM

To: Kislock, Lindsay M HITH:EX

Ca Olorunojowon, Zachy HLTIHEEX; Thambirajah, Natasha HLTH:EX
Subjeci: Historical Context - Gender Policy Davelopment '
Categories: gender

August 2102 - After apparent variances in policies between |CBC and Health and an initial assessment of implications
the RCSC project began the development of a BC Service Card policy on gender changes to be implemented across all

the partners.

August - December 2012 - Draft strategic policy develop in line with research, best practices and cross-jurisdiction
survey {Canada, North America and global)

January 2013 - Partner and legal review of proposed strategic policy (MTIC, ICBC, BIBC, MoH)

February 2013 ~ Proposed Policy approved ADM review

Feb — March 2013 — Stakehoider consultations and policy review
s Ministry of Children and Families .

s Warid Professional Association far Transgender Health

= Specialists in transgender health:

o legal schofars
o heaith professionals from BC Children’s Hospital, t. Paul’s Hospital and UBRC.

July 15, 2013 - Gperational policy finalized and ready for sign-off

September — November 2013 Stakehelder Review and Aporoval

s Medical Services Commission (Sept 2013)

e Regulated colleges and Associations {e.g. registered counselors)
« Health Authorities Mental Heaith Working Group

= Mental Health and Substance Abuse Planning Council

«  Ministry of Children and Families

e Ministry of Social Development and Social Innovation

» Representatives from the transgender community organizations

Nikki Sieban | Executive Director

Health Sector information Management/Information Technology
Ministry of Health

T: 250-552-6036 I M 250-92{(-5060 I E: nikki.sieben@aov.be.ca

WARMING - CONFIDENTIALITY NOTICE

sage and any attachments therato ar2 intandad saiely T ividual or entity towhom it is 2addressed. W yow have racsived ths mmail in

ot

atify the sander immediately by return snsail and dzlste the without makiog zny coples. Thonk youn

HTH-2014-00134
1 Page 126



Boultbee, Michael HLTH:EX

From: Knudson, Galt [VA] <Gail.Xnudson@vch.ca»

To: Thambirajah, Natasha HLTHEX
Subject: RE: Stakeholder Engagement around BCs new Gender Policy

Sent: Septemnber-08-13 9:37 AM
Categories: gender
Hi Natasha

| would focus on the following:

Prof Counseliors/Psychologists

BCACC,
CCPABC chapter,

BC Psychological Association,
BCAMFT

8C College of Social Workers

...In terms of the Task Force, | would have to call someone who is involved to make a judgment - let me know if you

want me to do that.
Medicine

CPSBC

BCMA

Coliege of Family Practice of BC
BC Psychiatric Association

MSP Newsletter

Trans Specific

RC Trans Chinical Care Group
THP {Lorraine Grieves)
CPATH

Thanks,

Gail

Gail Knudson MBD, MPE, FRCPC
Clinical Associate Professor
UBC Department of Sexual Medicine
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Mecedical Director
Transgender Health Program
Vancouver Coastal Health

From: Thambirajah, Natasha HLTH:EX [Natasha.Thambirajah@gov bc.cal
Sent; September 6, 2013 1:28 PM

To: Knudson, Gail IVA]
Subject: RE: Stakeholder Engagement around BCs new Gender Policy

You are so very kind. Yes please re. feedback, madam!
Also - thoughts on this list of orgs?

Task Group for Counsellor Regutation (6 orgs):

- BC Associatien of Clinical Counsellors

- Canadian Counselling and Psychotherapy Association 8C chapfer
- BC Art Therapy Association

- Music Therapy Association of BC

- Canadian Association for Spiritual Care

- American Association of Pastoral Counsellors

British Columbia Association for Marriage and Family Therapy

Canadian Professional Counselfors Association

From: Knudson, Gait [VA) [mailto:Gail. Knudson@vch.ca)

Sent; Friday, September 6, 2013 12:54 PM

To: Thambirajah, Natasha HLTH:EX

Subject; RE; Stakeholder Engagement around 8Cs new Gender Policy

Lavely document| Very well-writtan.

Would you like some feedback?

Gail Knudson MD, MPE, FRCPC
Clinical Associate Professor

UBC Department of Sexual Medicine
Medical Director

Transgender Health Program
Vancouver Coastal Health

From: Thambirajah, Natasha HLTH:EX [Natasha.Thambirajah@gov.he.cal
Sent: September 6, 2013 9:13 AM

To: Knudson, Gail [VA]
Subject: RE: Stakeholder Engagement around BCs new Gender Policy

Also .. here’s the communications plan and key messaging wea're all working with right now ..

2 HTH-2014-00134
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From: Knudson, Gait [VA] [mailto:Gail. Knudson@vch.cal

Sent: Thursday, September 5, 2013 12:22 PM

Ta: Thambirajah, Natasha HLTH:EX

Subject: Re: Stakeholder Engagement around BCs new Gender Policy

Hi Natasha
512, 513

Let me know what you think.
Thanks,

Gait

Sent from my iPad

On Sep 5, 2013, at 10:21 AM, "Thambirajah, Natasha HLTH:EX" <Natasha.Thambirajah@gov.bc.ca> wrote:

> Hi Gail -

.

> Hmm. Sa this is what { was given by MS8:
™

> Physicians

> BCMA

> College of Physicians and Surgeons

> Transgender Health Program

> Hormone Assessment Group

> Supplementary Benefit Providers

=

>
HTH-2014-00134
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> The first three were already on my list. The latter three weren't.
>
=N

> From: Knudsen, Gail [VA] {mailto:Gail.Knudson@vch ca)

> Sent: Wednesday, September 4, 2013 12:50 PM

> To: Thambirajah, Natasha HLTH:EX

> Cc: Sieben, Nikki BLTH:EX; Clorunojowon, Zachy HLTH:EX; Cleveland, Mogan RLTH:EX

> Subject: Re: Stakeholder Engagement around BCs new Gender Policy

>

> Hi Natasha

>

> | thought that you had prepared a list that you wanted me to look at ... If not, T'li put one together with Lorraine.
>

> Thanks,

>

> Gail

b

=

> Sent from my iPhane

>

> 0n 2013-03-04, at 11:27 AM, "Thambirajah, Natasha HLTH:EX" <Natasha.Thambirajah@gov.bc.ca> wrote:
S .

»> Hi Gail -

>

>> Do you have a timefine on when you'll be able to share a list of stakeholders {with contact info) with us? tam hoping
you'll he able to share something with us by next Monday.

g

>= Thank you.

e

=> Regards,

>> Natasha

=

=> From: Knudson, Gait [VA] [mailto:Gail. Knudson@vch,cal

=> Sent: Friday, August 30, 2013 8:01 AM

>> To: Sicken, Nikki HLTH:EX

=»> Ce: Thambirajah, Natasha HLTH:EX; Olarunojowon, Zachy HLTH:EX; Cleveland, Megan HLTH:EX
>> Subject: Re: Stakeholder Engagement around BCs new Gender Policy
peged

>> Hi Nikki

=

»>>» Thank you for the clarification around the confidentiality clause.

vy

»>> The timing sounds finc 5

-

>> Thanks,

e

>> Gail

>

>
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>> Sent from my iPhone

e

>> 0On 2013-08-30, at 7:46 AM, "Sieben, Nikki HLTH:EX" <Nikki.Sieben@gov.bc.ca> wrote:

] '

>>> Thanks for you quick response Gall, in terms of consulting with you colleagues, not a problem. it is more the content
of the policy that we want to keep contained for the short term not the idea around some engagement.
e

>>> Regarding timing, | am anticipating mid to late October, is that feasible?

>>> MikKi

e

»»>» -~ Original Message-—--

>>> From: Knudson, Gail [VA] [mailto:Gail.Knudson@vch,ca)

>>> Sent: Thursday, August 28, 2013 8:10 PM

>>> To: Sieben, Nikki HLTH:EX
»>> Cc: Thambirajah, Natasha HLTH:EX; Oloruncjowon, Zachy HLTH:EX; Cleveland, Megan HLTH:EX

>>> Subject: RE: Stakeholder Engagement around BCs new Gender Policy
e bl
>>> Dear Ms. Siehen,

>
»>>> Thank you for the opportunity to work with your team!

512

b
»>> With respect to time scheduling, would it be helpful for me to forward my availability? | have work commitments in
322

e bl

>»> Thanks,

b

> Gail

-]

el -

el

e -

Sh>

»»> (Gail Knudson MD, MPE, FRCPC

»>> Clinical Associate Professor

>>> UBC Department of Sexual Medicine
>>> Medical Director
>>>»Transgender Health Program
>>> Vancouver Coastal Health

>>> . . ——— _— -
»>> From: Sieben, Nikki HLTH:EX [Nikki.Sichen@gov.be.cal

>>>» Sent: August 29, 2013 4:57 PM

x> Tor Knudson, Gail [VA]

»>> Cc; Thambirajah, Natasha HLTH.EX; Clorunojowon, Zachy HLTH:EX; Cleveland, Megan HLTH:EX
>>> Subject: Stakeholder Engagement around BCs new Gender Policy

>n

>»> Dr. Knudson,
HTH-2014-00134
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Pl

»>»> | am not sure if you remember me but we met briefly at ¢cna of the Ministry meetings finalizing the new gander
policy recently developed. Natasha and | have spoken more than once around how best we may be able to continue to
draw on your expertise in transgender health to ensure the implementation and acceptance of this key policy is a great
success. Ta that end we would very much like to invoive you in our upcoming stakeholder engagement and
communications work around the implementation.

e e
»>>> In particular, we are interested in regching out to some of the transgender organizations in the Lower Mainland to

begin publically communicating key elements of the new policy. | would ask first, if you could assist in recommending
some of the key groups that we should speak to? -

S .

»>»> Secondly, we will also begin engagement with some of our key health service providers to, and anticipate when
dates are set, we will contact you to confirm your availability.

]

>>> While my team take the appropriate time to set out a schedule and plan for our engagement | would appreciate it if
we could maintain a level confidentiality in this matter.

R

»>> Again, thank you for yvour work in this process and your continued assistance. [ look forward to having you join us in
the near future in these valuable engagement sessions, )
Tl

>>> Regards,

>>> Nikki

e

el

>>> Nikki Sieben | Executive Directar

»>> Health Sector Information Management/Iinformation Technology Ministry of Health

>»> T: 250-952-6036 | M: 250-920-5060 | E: nikki.sieben@gov.be.ca<maiitoinikki.sieben@gov be.ca>

]

>>> [cid:8664cd9c-152e-4687-h0e5-5f739054519a]

3> _

»»> [0id:72965773-b07¢-4%e2-881F-6f45b5443bcal

e

== WARNING - CONFIDENTIALITY NOTICE

»>>> This email message and any attachments thareto are intended solely for the use of the individuat or entity ta whom
itis addressed. If you have received this email in error, please notify the sender immediately by return ematt and delete
the message unrcad without making any copies. Thank you.

el ]

Sy

el

-l

e
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BC Services Card: Policy Framework Overview
Octobher 4th, 2013, 2:00 - 3:30, 1483 Douglas 5t

Minutes
AttendeeS: SRR e e = _——
I Ministry of Health (MaH} - Strategic Projects Branch | Matasha Thambirajah, Rene Peloquin, Erika Schrader r
£
Ll

(SPB}
Mmlstry of Heaith(MoH} Medical Services Branch | Sarah Coutts

MSB] .....
Pacific Biue Cross {P BC) Leza W.ur Mark Gransdahl ‘Sarah Freno, Rob Chiarelle,
Maorris Nord ~ o
512,813
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$12, 813
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 The multi-partner service delivery model for the BC Services Card has
given government the opportunity to review identity information
management policies across our organizations

* As a result we have moved towards a more modernized approach to
- providing identity-related services to British Columbians, including
those citizens who wish to change their record of gender.
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* Current gender change policies at ICBC and MoH require individuals

to complete gender reassignment surgery (ICBC — surgery
candidacy).

* The new approved policy for documenting gender is more
respectful of the transgender community in that it recognizes that
transition is varied, experienced in different ways, and is not limited
to gender re-assignment surgery.

* This inclusive, multi-partner standard for managing gender change

for driver licences and BC Services Cards is the first of its kind in
North America. 3
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&

The new policy does the following:

Recognizes sex as the biological characteristics that define humans as
female or male.

Recognizes gender as the socially constructed roles, behaviours, activities,
and attributes that a given society considers appropriate for men and
women.

Removes ICBC and MSP requirement for gender reassignment surgery and
surgery verification

RN P VI
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»  The multi-partner service delivery model for the BC Services Card has
given government the opportunity to review identity information
management policies across our organizations

° As aresult we have moved towards a more modernized approach to
providing identity-related services to British Columbians, including
those citizens who wish to change their record of gender.
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Current gender change policies at ICBC and MoH require individuals

to complete gender reassignment surgery (ICBC — surgery
candidacy).

The new approved policy for documenting gender is more
respectful of the trans community in that it recognizes that
transition is varied, experienced in different ways, and is not limited
to gender re-assignment surgery.

This inclusive, multi-partner standard for managing gender change
for driver licences and BC Services Cards is the first of its kind in
North America. 3

HTH-2014-00134
Page 144



The new policy does the following:
«  Recognizes sex as the biological characteristics that define humans as
female or male.

« Recognizes gender as the socially constructed roles, behaviours, activities,
and attributes that a given society considers appropriate for men and
women.

513
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Boultbee, Michael HLTH:EX

From: Jedrzejowski, Helenka [VC] <Helenka Jedrzejowski@vch.ca>
Sent: Novermnber-05-13 8:47 AM

To: Thambirajah, Natasha HLTHLX

Subject: RE: Comments from VCH for your consideration.

Sounds good Natasha! Thank you.

From: Thambirajah, Natasha HLTH:EX fmailto:Natasha. Thambirajah@gov.bc.caj
Sent: Monday, November 04, 2013 11:18 PM

To: Jedrzejowski, Helenka [VC]; Sieben, Nikki HLTH:EX
Cc: Shaughnessy, Kyle [VC]; Grieves, Lorraine [VC]; Zawadzki, Nikki [VC]; Knudson, Gail [VA]; Haworth, Gwen {VC];

[PHSA] Metzger Daniel; Townsend, Marria [VC]
Subject: RE: Comments fram VCH for your consideration.

Hi Helenka and all,

Thank you so much for making the time to meet with us teday. We very much appreciate your valuable feedback and
support.

| appreciate the consolidated feedhack. We will look to revising the Three Bridges document and the two pager we
shared today.

Have a good day tomorrow.

Regards,
N

. From: Jedrzejowski, Helenka {VC] [Helenka. Jedrzejowski@vch.cal

Sent: 04 November 2013 15:41

To: Sieben, Nikki HLTH:EX; Thambirajah, Natasha HLTH:EX :

Cc: Shaughnessy, Kyle [VC]; Grieves, Lorraine [VC]; Zawadzki, Nikki [VC]; Knudson, Gail [VA]; Haworth, Gwen {V(];
[PHS5A] Metzger Daniel; Townsend, Marria [VC]

Subject; Comments from VCH for your consideration.

Hello Nikki & Natasha;

Thank you for meeting with us today at VCH offices. As | hope vou were able {0 glean from volices around the table, we
truly appreciate bath of you and your teams working to push forward this new option.

Knowing that this piece of warl is in a time-sensitive phase, we've corplied cur feedback. Below please find a few
suggested additions/edits for the 'New Gender Policy' one-pager that we received in hard copy this morning.
These are comments have been vetted by Gail, Lorraine, Nikki, Gwen and Kyle who were all at the meeting.

Comments for Page 1
- Second paragraph:
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512, 513, 514

Prevention Coordinator, Youth Addictions & Prevention Services VANCOUVER COASTAL HEALTH 436C - 520 West 6th
Avenue Vancouver, BC V5Z 4H5 / Coast Salish Territories

Tel: 604.714.3771 Ext. 2302

Fax: 604.708.5212 _
Email: helenka.jedrzejowski®vch.ca<mailto:helenka.jedrzejowski@vch.ca>

To learn mare about VCH Youth Addictions & Prevention Services, please visii
http:/fwww.veh.cafyour_health/youth/addiction/

To learn more about the VCH Transgender Health Information Program, please visit: transhealth.vch.ca To learn more
ahout the VCH PlanetAhead-Condomania Program, please visit: www . planetahead.ca<http://www.planetahead.ca>
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Bouitbee, Michael HLTH:EX

From: Thambirajah, Natasha HLTHEX

Sent: Navember-22-13 11:45 AM

To: Thambirajah, Natasha HLTH:EX; Sieben, Nikki HLTH:EX; Olorunajowon, Zachy HLTHEX
Subject: RE: Gender Policy: Ontario

Hi Nikki —

As per your request, here are the answers:

512,513,514

From: Thambirajah, Natasha HLTH:EX

Sent: Thursday, November 21, 2013 5:42 PM

To: Sieben, Nikki HLTH:EX; Olorunojowon, Zachy HETH:EX
Cc: Thambirajah, Natasha HLTHIEX

Subject: Gender Policy: Ontario

512, 813, 514

y HTH-2014-00134
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512,513, 514
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512,613, 514

HTH-2014-00134
3 Page 153 '



512,613, 514

Policy and Communicabions Advisor

Strategic Projects Branch, Health Sector IM/ L Division
Ministry of Health, Frovince of British Columbia
T:{250) 952 7455 | F: {250) 952 6084

o4 Plezsa canside” the anviron mant tefoia printing,

e oes atmehiod g e

It content of thrs coudl iacludinge

pzelhibared. Bvon rocone T e-munl un crenr phetie contet e
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Boultbee, Michael HLTH:EX

From: Siehen, Nikki HLTH:EX

Sent: September-03-13 4:36 PM

To: Thambirajah, Natasha HLTH.EX
Subject: Re: Messaging for MQO: VSA and Gender

You're a star.

Sent from my iPad

On 2013-09-03, at 2:51 PM, "Thambirajah, Natasha [HLTILEX" <N__3tasha‘T‘nambirajah@gov.bc_‘(-:ai‘- wrote:
Hi M‘kki, |

$12, 513, 514

: HTH-2014-00134
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512,513, 514

Natasha Thambirajah

Policy and Comumunications Advisor

Strategic Projects Branch, Fealth Sector B[/ TT Division
Ministry of Health, Province of British Columbia

'I': (250) 952 7455 | F: (250} 452 6082

ar tha erwironmant before orinting.

<Effecting Gender Change Policy - Approved v.04.pdf>

2087468 - BCSC Gender Change Operational Policy.pdf>
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Boultbee, Michael HLTH:EX

From: Metzger Daniel <dmetzger@cw.bcca>
Sent: MNovember-04-13 11:39 PM
To: fhambirajah, Natasha HLTHEX; [VCH] Grieves, Lorraing [VC]; [VCH] Townsend, MarTia

V] [VCH] Zawadzki, Nikki [VC]; [VCH] Shaughnessy, Kyle V], [VCH] Haworth, Gwen
[VCE (VCH] Jedizejowski, Helenka [V, [VCH] Nicholson, Donna [VC]; IVCH] Collier, Neil
[VC]; [VCH] Knudson, Gait [VA]

Cc: Sieben, Nikki HLTH:EX

Subject: RE: Ministry of Health re: Gender Marker Changes

Thanks, Natashal

Dan

Sent from my Android tablet.

From: Thambirajah, Natasha HLTH:EX
Sent: Tuesday, November 05, 2013 7:16:33 AM

To: Metzger Daniel; [VCH] Grieves, Lorraine [VC]; [VCH] Townsend, Marria [VC]; [VCH] Zawadzki, Nikki [VC]; [VCH]
Shaughnessy, Kyle [VC]; [VCH] Hawoith, Gwean [VC}; [VCH] Jedrzejowski, Helenka [VC]; {VCH] Micholson, Donna [VC];
[VCH] Collier, Neil {VC]; [VCH] Knudson, Gail [VA]

Cc: Sieben, Nikki HLTH:EX

Subject: RE: Ministry of Health re: Gender Marker Changes

Thanks tor-this feedlﬁack, Dan.

512,613

It was nice meeting you today.

N

From; Metzger Daniel [dmetzgeri@ow be.cal

Sent; 04 November 2013 15:18

To: fVCIL] Grieves, Lomraine [VC]; [VCH] Townsend, Marria [VC]; Thambirajah, Natasha HLTH:EX; [VCH] Zawadzki, Nikki
[VC]; [VCH] Shaughnessy, Kyle [VCE [VCIT] Haworth, Gwen [VC]; [VCH] Jedrzejowski, Helenka [VC]; [VCH] Nicholson, Donna
[VC; [VCH] Collier, Neil [VCE [VCH] Knudson, Gail [VA]

Cc: Sieben, Nikki HLTH:EX

Subject: RE: Ministry of Health re: Gender Marker Changes

512,513

Thanks, agamn!

an
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From: [VCH] Greves, Lorraine {[VC]

Scat:  Friday, Qctober 18,2013 12:27 PM

To:  [VCH] Grieves, Lorcaine [VC); [VCH] Townsend, Marria [VC); Natasha Thambirajah'@eov.be.ca; [VCH] Zawadzki, Nikki
IVC]; [VCH] Shaughressy, Kyle {[VC) [VCE] Haworth, Gwen [VC]; {VCH] Jedezcjowski, Belenka [V C]; [VOCH] Nicholson, Donna
iVC]; [VCH] Collier, Neil {VC]; [VCH] Knudson, Gail [VA]; Metzger Danicl

Ce: Sieben, Nkki HLTH:EX

Subject; Ministry of Health re: Gender Marker Changes

When: Monday, November 4, 2013 11:00 AM-12:30 PM (GMT-08:00) Pacific Time ('S & Canada).

Where: 202 {T-con option - 601-681-0435 Modervator {Lorraing): 7334309 Participant: 3819043

When: 04 November, 2013 11:00 AM-12:30 PM (GMT-08:00) Pacific Time {1JS & Canada).
Where: 202 (T-con option - 604-681-0433 Moderator {Lonaine): 7334309 Participant: 3819093

Note: The GMT offset above does not retlect daylight saving time adjustments.

ok R _E_F ok _F Rk _ Kk _F
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Boultbee, Michael HLTH:EX

From: Gibson, Judy L HLTH:EX

Sent: May-22-13 2:30 PM

To: Tharmnbirajah, Natasha HLTH:EX
Subject: RE: Transgendear policies - 5 Nations

Hi Natasha,| found the US State Dept policy that goes into more detail about gender change — specifically
SRS is not reguired.. link balow

hitp /www.state.govidocumenis/organization/143160. pdf

Regards, Judy

From: Thambirajah, Natasha HLTH:EX

Sent! Wednesday, May 22, 2013 12:01 PM
To: Gibson, Judy L HLTH:EX

Subject: FW: Transgender policies - 5 Nations

Hi Judy —

The attached documents show the pelicies of the other 5 Nations countries. (The "5 Nations” is a group composcd of
the passport agencies of Canada, the US, the LK, Australia and New Zealand.)

I also have finks to the websites of the other countries to give you a mare indepth look at their policies:
Australia: https:/fwww.passports.qov.au/web/sexgenderapplicants.aspx
New Zealand: http://www.passports.govt.nz/Transgender-applicants
UK: hitps://www.gov.uk/changing-passport-information/changing-your-gender
US: Announcement: hitp://www,state.qov/r/pa/prs/ps/2010/06/142822 htm
Palicy: http://travel.state.gov/passport/get/first/first 5100.html
(note: it talks about "gender reassignment”, but not surgery)

_ Cheers
M
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Boulthee, Michael HLTH:EX

From: Kyong-ae Kim <KKim@crpnbe.ca>

Sent: November-07-13 4:43 PM

To: Thambirajah, Natasha HLTH:EX

Subject: RE: Ministry of Health: New Gender Policy
Categories: gender

Hello. We are about to pubhsh our next news bulletin to our profession. We are proposing to include the foliowmg
biurb:

RPNs to Verify Change of Gender Identity Applications

The BC government is launching a new initiative aimed at a more inclusive approach to managing gender
identity changes. The new process for an individual to change their gender on provincially issued

identification will include S13
513

513

Kyong-ae Kim, LL.B. {Ms) | Execuiive Director/Registrar
Collzge of Registered Psychiatric Nurses of British Columibia
#2307 — 2502 Si. lohns Street

Port Moody, BC V3H 284

T A04.931.5200, ext. 104

F: 604.931.5277

Toll-free: 1.800.565.2505

kkim@cmnbho.ca  www.crpnbe.cq

Regulaling psychialric nurses fo ensure safe and ethicol care

NOTICE OF CONFIDENTIALITY: This emall, including any documents transmitted with i, is confidantial and may be legally privileged. 'f you are not
the intended recipiert and havea received the email in error, please immediately notify the sender ard then delete the email and attachmenis {and
any copies) in a secure manner without using, disclosing, copying or disseminating the information. Thank you.

Pleasa consider the enviranment befere printing this email. '

me Thamblrajah Nata:,ha HLTH EX [Natasha.i hamblrajah@gov bc.ca)
Sent: November-01-13 5:00 PM .
To: Kyong-ae Kim

Subject: RE; Ministry of Health: New Gender Policy

Hello — Yes, Lhis is the final document that can be releasad to your registrants. Have a nice weeKend.

Natasha

MNatasha Thambirajah
Palicy and Communications Advisar

Serh..'_};u_ Projecis Branch, Health Sector INT/ATT Division
HTH-2014-00134
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Ministry of Health, Provirue of British Columbia
I': (250) 952 7455 | F: {250} 952 6084

ot Mloease cansiger tha anviroiiman beloie conling,

From: Kyong-ae Kim [maitto:KKim@crpnbe.ca)l
Sent: Friday, November 1, 2013 2:45 PM

To: Thambirajah, Natasha H_LTH:EX

Subject: RE: Ministry of Health: New Gender Policy

Hello Natasha. | just want to confirm that the document you sent is the final document that can be released to our
registrants. Please confirm. Thanks.

Kyong-ae Kim, LL.B. (Ms) | Executive Director/Registrar
College of Regisiered Psychiutric Nurses of Brifish Columbia
#2307 - 2502 5t. Johns Street

Port Moody, BC V3H 2B4

T: 404.931.5200, cxi. 104

f: 4049315277

Tol-free: 1.800.565.2505

kkim@crpnbae.ca

www. Crpnbe.ca

Regulating psychialric nurses fo ensure safe and ethical care

NOTICE OF CONFIDENTIALITY: This email, including any documants transmitted with it, is confidential and may be legally privileged. If you are not
the intended racipiant and have received the emailin error, plrase immediately notify the sender and then delate the email and attachments {and
any copies) in a secure manner without using, disclosing, copying or disseminating the information. Thark you.

Please consider the environmant balore printing this amall,

From: Cynthia johansen [mailto:Johansen@grhbe.cal

Sent: QOctober-31-13 4:11 PM

To: 'Andrea Kowaz' (registrar@collegeofpsychologists.be.ca); Carina Herman {cherman@clpnbe.org); Kyong-ae Kim
Cc: 'daryl.beckett@gov.bc.ca'; 'Natasha. Thambirajah@gov.be.ca’ '

Subject: FW: Ministry of Health: New Gender Policy

Please see the meassage below from Natasha.

C

Cynthia Johansen, BA, MAL

Registrar / Uhict Executive Gificer,

2 HTH-2014-00134
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{Coliege of Registered Nurses of British Columtbia
2855 Arbutus St Yancouver, BC Vel 3v3
Telr 604.736./321 ext. 319 | 1.800.565.6505 {Canada cnly} | Fax: 604.736.5154

Johansen@crnbe,ca | www, crnbe.cg | dwitter: BCRMNBC

Pratocting the pubiic by effactively ragulating registored nurses aod nurss practitionars

Frem: Thambirajah, Natasha HLTH:EX [mailte:Natasha. Thambirajah@gov.be.ca]
Sent: October 31-13 2:38 PM

To: Cynthia Jehansen; "Bob Vroom'; ‘john.mayr@bccsw.ca’; llevett@cpshe.ca’
Cc: Sieben, Nikki HLTHEX; Beckett, Daryl X HLTH:EX.

Subject: Ministry of Health: New Gender Policy

Hiall -

As per our meeting with the colleges on October 16, 2013, we committed to providing a short docurnent to communicate about the
new gender policy to the membeoers of each college, Specifically, we were asked to articulate the problem statement, the solution,

and a benefits statement,

we have completad this short document and are sending it to the celleges to assist with communicating the new policy to health
professionals. We wili follow up early next week with an email that contains the new application forms as we would like to share
these to ensure that health professionals are familiar with the forms.

Daryl - 1t seemns that based on the nvitation that is in my calendar for our Oct 16 meeting, we likefy do not have al the emai!
addresses of thase present, Could you please forward this email to them with a cc to me, please?

Thank you.

Regards,
MNatasha Thambirzjah

Natasha Thambirajah
Policy and Conmnunications Advisor

Strategic Projects Branch, Health Sector IM T Division
Ministry of [1salth, Province of British Columibia

T: (230) 432 7485 | F: (250) 952 6084
wh Please considar the aavironment before printing.

es srmclsd, 1w conidentind and nun e povdeged. Casy voendhonized copring or deniaanon s

The contewt wf this e, eluding am

iy
sl prehihi dl I von secorvn this o in error, phoise contaer the sender immediapele and delse s c-neid,

---=-Original Appointment-—---
From: Beckett, Daryl K HLTH:EX On Behalf Of Cynthiz Johansen

Sent: Wednesday, September 4, 2013 4:13 PM HTH-2014-00134
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To: 'Cynthia Johansan’; Thambirajah, Natasha HLTH:EX; 'Bob Vroom (drvroom@cpsbe.ca)’; ‘john.mayr@becsw.ca’;
Beckett, Daryl K HLTH:EX; 'llevetidicpsbe.ca'; Sieben, Nikki HLTH EX

Subject: FW: Discussion re Gender Identity w MoH / ICBC

When: Wednesday, October 16, 2013 10:00 AM-1:00 PM {GMT-08:00} Pacific Time {US & Canada).

Where: College of Physicians and Surgeons of BC ~ 300-669 Howe Street, Vancouver

————— Original Appointment----- _
From: kdavis@crnbe.ca [mailto:kdavis@cernbe.ca] On Behalf Of Cynthia Johansen

Sent: Wednesday, September 4, 2013 4:05 PM

To: Cynthia Johansen; 'Bob Vroom (drvroom@cepshe.cal; john.mayrébecsw.ca’; Beckett, Daryl K HLTHIEX;
llevett@cpsbe.ca'

Subject: Discussion re Gender Identity w MoH / ICBC

When: Wednesday, Oclober 16, 2013 10:00 AM-1:00 PM (GMT-08:00)} Pacific Time (US & Canada).
Where: College of Physicians and Surgeons of BC ~ 300669 Howe Street, Vancouver

Cliked -~ 48ep 2013 16:00

This message 1s inlended 10 be read only by the individual or entity to which it 1s addressed and may contain
Inlormation that is privileged, confidential or otherwise exempt from disclosure. Any other distribution,
copying or disclosure is strictly prohibited.

If vou have received this message in error, please immediately reply to the sender and delete this information
from your computer, All CRNBG e-mail s routinely scanned and filtered for viruses. For further information
contact postmasteri@ernbe.ca. Thank you.

This message 1s intended fo be read only by the individual or entity to which it is addressed and may contain
information that is privileged, confidential or otherwise exempt from disclosure. Any other distribution,
copying or disclosure is strictly prohibited.

If you have received this message in error, please immediately reply to the sender and delete this information
from your computer. All CRNBC e-mail is routinely scanned and {iltered for viruses. For further information
contact postmasterf@cmbce.ca. Thank you.
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Boulthee, Michael HLTH:EX

From: Thambirajah, Matasha HLTH.EX

Sent: December-17-12 1:52 PM

To: ‘Knudson, Gail [VAT

Subject: Response ta Dr. Gail Knudsan on Draft v.01 Gender Policy

Hi Gail,

Thanks again for taking the time to provide me with excellent feedback. I'm so delighted to have such interested minds
working with me on this important piece of policy!

512,513, 514

HTH-2014-00134
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512,613, 514

Thanks again for your feedback! Please fet me know about points 4 and 5.
Regards,

Natasha

Natasha Thambirajah

HTH-2014-00134
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Policy Advisor

strategic Projects Branch, Health Sector IM/1T Division
Mindsery of Heaith, Province of British Columbia

T {2504 952 7455 | F: {250) 952 6084

T The Eavirgnmant beforg printing.

From: Knudson, Gail [VA} {mailto:Gail.Knudson@vch.cal
Sent: Thursday, Novemnber 29, 2012 8:54 AM

To: Thambirajah, Natasha HLTH:EX

Subject: Feedback on your great drafti

Hi Natasha

Thanks again for letting me participate in this very exciting and important project!

{ have some comments and more questions to hapefully provide points te ponder.

512,613, 514

HTH-2014-00134
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Thanks again,

Gail

Gait Knudson MO, MPE, FRCPC
Clinical Associate Professor

UBC Department of Sexual Medicine
Medical Director

Transgender Health Program
Vancouver Coastal Health

HTH-2014-00134
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sriTISH ¢ Minksery of
COLUuMBEs  Health

BC Services Card Project

Phase 2: Communications and Stakeholder Fngagement Plan
‘Gender Change Policy

Version 0.7
December 3, 2013

Preparcd for:
Nikki Sieben, Executive Directar, Strategic Projects Branch
Zachy {(Morunojowon, Project Director, BC Services Card Project

Prepared by:
MNatasha Thamairajah, Policy and Communications Advisor, Strategic Projects Branch

Stakeholder Engagement Plan

Arriee  Minbsty of
COLUMBLY  Heth 1
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BRITISH

COLEAMBIA

1.0  Document Change Log

Ministry of

Healch

Vil Aueust 20, N. First draft
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V2 August 27, N Second draft, input from N. Sieben
2013 Thambirajesh | and 7. Olorunejowon.
V03 Septernber 4, L3 Third draft, input from
2013 Thambirajah | communications working group
Vo4 Sept 11,213 I N Fourth draft, input from
: Thambirajazh | communications working group
. o after Sept 11}, 2013 mtg.
Vi3 Sept 20,2013 | N Final draft. Changes made to
Thanibirajah | deadline for deliverables as per
partner ugreement at Sept 17, 2013
CWG meeting.
1 Va6 Ociober 24, N. s.13
: 2013 Thambirajah
Vo7 Dacember 3, E. Schrader
2013
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RR(FTan | Minisuy of
COLUMBIA | Heelth

2.0 Introduction

This stakcholder engagement plan focuses on the new gender change policy.
2.1 Scope

This Ministry of Health (MoH) communications and engagement plan {“the Plan™) provides a high-level
outline foe the timing and means of communicaticns for the gender change policy.

The MoH Plan provides the basis for who will be engaged, how they will be engaged and what level of
engagement will be required. The Plan also provides an outline of the communications work that is required
to implement the gender change policy by 513 The Plan will be
tater amended to describe the work and timslines to implement phase two of the zender change policy.

2.2 Project Overview

{n February 13, 2013, the B.C. government launched the BC Services Card which acts as a single secure
government Identifier, enables future access to government services, and replaces the CareCard and Gold
CareCard.

With the launch of the BC Services Card on February |5, 2013, British Columbians aged 19 -74 who are
cligitle for the Medical Services Plan (MSP) have a new legal reguirement to renew enrolment in MSP over
the next five years, whergver they would normally renes their driver’s Heence or BCTE (subject to
prescribed exemptions). This legal requirement provides an opportunity to recontirm eligibility and contirm
that information is up o cute.

The BC Services Card infroduces the ability to authenticate identity. Having a photo on majority of cards
makes it easier for health providers to ensure services are being deliverad to the right persosn. Patient safety
is also improved with the BC Services Card by ensuring consistent patient health records. There is aiso an
opportunity to reduce fruud and MSP misuse by leveraging the Insurance Corporation of BC’s (ICBC)
identify proofing process to detect and investigate fraud.

3.0 Gender change policy

The multi-partner service delivery model for the BC Services Card has given government the opportunity to
review identity information munsgement policies to find an equitable way to modernize our approach to
providing identity-reiated services to British Columbians.

I Stakeholder Engagement Plan

BriTisy  Misisay of
Coturisia Hedeh 4
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BRITISH lxai.iﬂisrl‘}' of
COLUMBIA | Halth
This policy is dasigned to promote an integrated, equitable, sustainable and provincial policy for recording

sex and gender that respects the privacy and tghts of individuals.

This policy replaces the historic pelicies used by Molt and ICBC to manage how a transgendered individual
asserts a gender change. The policy eliminates the previous requiremernt 1o complete gender re-assignment
surgery or be identified as a candidate for gender re-assigrment surgery in support of changing thelr record
of sex (or gender) on their provincially-issued identification decuments, 513

513

31 Gender change policy - Phase |

ICBC and |lzakth [nsurance BC (HIBC) have adopred the new policy and will implement phase one of the

gender policy 513
Steps to change one’s gender record are as follows:

Mail in 4 photocopy of the completed s2t of the required forms to HIBC.

You will receive a confirmation letter from HIBC that s2lls vou to attend an ICBC counter.
Bring the original copy (where possible) these completed forms to ICRLC. You will also need to
present A piece of primary ideptitication and a piece of secondary identification at ICBC.

A

Some cxeeptions will apply:

t. Aduits who cannot attend a counter will only be required to mail a completed set of forms to HIBC

and they will receive a non-photo card.

Childree may complete a set of forms with their parent or guardian’s support and mail the forms to
HIBC to.obtain a non-photo card.

b

3.2  Gender change policy - Phase 2

For phase two implementation, the palicy implemented in phase one will continug, but this phase will focus
on the implemneniation of a streamlined, clieni-friendly solution.

Adults who are required to attend a counter will only need to change their gender record ut ICBC by
presenting a set of completed forms to ICBC. The change of record will be shared with HIBC.

The same exceptions outlined for phase 1 will continue to apply.

Stakeholder Engumement Plan
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BR T Ministry of
Corcvsta - Helth
3.3  Objective

Collahorate with pariner organizations to establish orgarizational needs and prepare material to
accommaodate needs.

34 Timelines

341 Phasel

The model for operationalizing this policy leverages the existing business model for delivering the BC
Services Card. Phase one implementation does not reqeire any system changes, but wili require
commmunications, business process, and operational changes.

New forms and communications deliverables will be required o implement the new policy.

Imnlementation and messaging for phase one of the gender change policy S13
513

3.42 Phase?

The mod=! for cperationalizing this policy leverages the existing business modat for delivering the BC
Services Card. Phase 2 implemenation does require system changes and will require communications,
business process, and operational changes. The role of each partner organization for this phase is defined in
the BC Services Curd Gender Change Operalionaf Pelicv.

‘Existing forms and communications deliverables can be leveraged from phase one implementation but need
o be cvaluated 1o assess what changes are required,

513

3.5 Key Messages for Phase 1

» The multi-parner service delivery model for the BC Services Card has given government the
opportunity 1o review Wdentity information management policies to find an equitable way to
modernize our approach to providing identity-related services 1o British Columbians, including those
citizens who wish to changc their record of gender.

« A new cutting edge policy for gender change has heen developed. It is the first of its kind to be
proactively implemented in North Amterica. 1t is an inclusive, multi-partner standard for managing
gender change for driver licences, MSP, and BC Services Cards. It abolishes the historical
requirement for gender reassigninent surgery. '

Stakeholder Engagement Plan

Bariiss iy of
CotUaBia  Healih 6
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BRIFISH ddinisrry of
CopisBia Hehh
»  The new policy recognizes sex us the biological characteristics that define humais as female or male.

»  Gender is recognized os the socially constructed roles, behuvivurs, activities, and auributes that a o . . P
given society considers uppropriate for men and women. : :

+ T'he new policy for documenting gender has been adopted and approved by the Minisiry of Health,
fnsurance Corporation of BC, and the Minisiry of Technology, Innovation and Citizens’ Services.
This palicy is respectful of the transgendered community in thal it recognizes that cstabiishing one’s
gender [dentity is varied.
513

3.6  Key Messages for Phase 2
$13

Stakeholder Engazement Plan

BRITISH \Im]ﬁ:ﬂ' Gf-
CortMEia  Hedth 7]
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CoLumBia - Health

4.0  Stakeholder Identification

Presending ¢ llealth C10 Council "  Needtn
Information in ) y - understand what
o Presented on gender/sex ficlds. Lo
person the pew policy is
o Completed - July 2013. about and what
+ llealth Registrars - College of Physicians and other medica! )
colleges recognized in legislation professionals
need to do
o Ociwober 16, 2013: College of Social Workers, !
College of Physicians and Surgeors, and
three nursing colleges and College of
Psychologists
» Registrars of asseciations for unregulated professions
2 Oct, 7,2013
» Trans commumity ~ non-prafit groups
o MSB to provide names.
s Vicki Huntington - Nikki to meet with her
; o Duate needs w be scheduled prior o October
Mail Out Only »  Medical Oftice Assislants’ Association *  Need to be aware
e MLAs of the new -g;ender
change policy
» Ministry of Health employees
¢ Group Plan Administrators
i e Health Awthoerity CIOs (with cc. to CEQs) Cod

3
¢
: | » Vil Statistics Agencics across Canada
|
L 4 .
i ® Ministrics of tHealth across Canada
, .
s Governmeni Emplovees

»  Broadeus! mmessage on remittance stalemants 1o
physicians (leveraged previousty)

i Stakeholder Engagement Plan
i

Minisiry af E

BRITIS
COLUMBIA  Hedth R
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BRITIS © Min tstry of
CHEUNREA

Hexhth
o System Deadline: October 21, 2013 ;
+  World Professional Association for Transgender Health
{WPATH), Dr. Jamisen Green, Dr. Daniel Metzger, Dr. !
(Gail Knudson, Karen Pavids
| Partoer *  Key messages to ICRC and HIBC for the purpose | » Need ta be aware
implementation of of the new gender
o call centre scripting change policy
o front counter service
i 3 traiging
5.0 Sechedule
DueDate - . |Deliverable - . [Attien i i
Pariners to review and provide

August 30, 2017

WNatasha to provide draft Gender
Communications Plan

feedback by Sept 6, 2013

August 30, 2013

A ugus_L—j 0, 2013

Natasha to provide Gender Key
Messages {included in draft
Gender Communications Plan)

letter for confirming gender
change

Partners 10 share final draft
messaging with their respective
GCPE shops.

This messaging should be used to
inlorm training, internal
messaging @nd contact centre

letter used for “Reguest to change
PI”. Upon completion of HIBC
impact assessment, letter(s) and
any required modifications will be
identified.

Contuemation letter should
explicitly state that photo
cards/DL must be changed at the
sammc Ume.

September 6, 2013

1 Natasha to provide Gender QécAs

draft

Partners to share final drafi
messaging with their respective
GCPE shops.

| September 27, 2013

 Megan to provide draft factsheet

MoH GCPE requested

o (This date needs to be informed by
pariner reeds to support
! November 2013 implenientation)

Corporale contact centre script

MTIC, HIBC and ICBC to
participate in production of this.
Each partner tv provide timelines

Mieisry of
Halh
<9

BRITISH
COLUMBIA

] Srakeholder Engagement Plan
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RriTisH | Miniswy of
COLUMBIA | Health

Servige BC phone: Lzad time = Three
weeks prior to implemsntanion. [n person
CSR: Four weeks prind ta
implementation.

HIBC and ICRC: Four weeks needed

! for completing revisions to their

| respeclive conlact cenlre scrpls.

Natasha to lead this effort.

i Seprember 27, 2013

1ICBC 1w draft letrer for mail-out
notifications

Dratt generic letier to notity
stakeholders listed in the maii-out
list

October 1, 2013

MoH to dratt lenter for maii-out to

| Health Autharity ClOs

Leverage generic letter from
1CBC and modify for HA CTOs

October 7, 2013

LB to draft remittance
statement due for physician
Invoices

Deadline: Qct 21

Draft statement tn accompany
physician remiitance statements

October 7, 2013

i MoH to draft News Release and

Backgrounder for GCPE

October 7, 2013

September 30, 2013

Mol I to develap package for
MCED re: ransgendered children

MTIC to draft web page on BC

Services Card

Contend o be determined. Must
inchude gender change forms.

September 30, 2013

MoH to dralt ePlace anticle and
article for MSP newsletter

To infornn MoH zmployees and
MSP newsletier recipients

October 7, 2013

i

513

Matasha to work with VSA to
incorporate final partner edits 10
forms.

Privacy review and confirmation
of existing collection notice
undensay,

Forms t be reviewed at
Septemmber 10 CWG meeting

October 13, 2013

Mol HIBC, MTIC and ICBC
wehpages — ready in test
environment and parlaer review,

HIBC, MoH and ICBC

websites to point to MTIC
websile, Reference text
required tor TIBC, Mol and
ICBC websites.

» Unique URLs regnired for

ICBC and Iealth websites to
track traffic going to BC
Services Card website.

October 31, 2013

Go-live for MoH, HIBC, MTIC

i and ICBC webpuges

M.instr)-' of
Haalth i

0

BRITISH
COiUABIA

] Stakehalder Engagement Plan
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6.0  Gender Communications Working Group Committee Composition

Ministry

Individual

Title -

Minisiy of Health

agerman
Bient Shephard

Shannon Hag _

Public Affairs Officer, GCPE

_Communicatons Director, GCPE

Zachy Clorunoowon

Project Director, BC Services Card

Natasha Tharnbirzjah

Chair, Policy and Commumications
Advisor, Simatepic Projects Branch

; Mega;n Cleveiand

ﬁSErah Couits

Manager, Stekeholder Enpaseinent,
Sategic Projects Branch

Micke Mygpan

Senior Business Analyst, Businesg
Management Office

Policy Analyst, Medical Services Branch

Laura Smailwood

 Erika Schrader

Jo-Ann MacFadune

! Policy Analyst, Stralsgic Projects Branch

Health Insurance BC

Pam Atkinson
Kaye Moser

© Progiam Manager

- -T_PrajCci Manager

Li Rezruio {Alermute. Anthony Forrest)

¢+ Manager, Communications and
| Marketing

Insurance Carporation of BC

Mindstry of Techrelogy, [nnovation and
Citizens® Services

"{ Catherine Wollner

Curtis Andrews

Lead, Commumications and Call Cenkre
Scripting

Ttrector, Service Delivery, Service BC

| Russedl Bell
Jason MacNaughton
i Lara Perzoff

_Communicalions Director, GUPE

Muanager, Service Dejwery, QCIO

" | Public Affairs Officer, GOPE

i Bob Hyslop

| Business Suppoct Anelyst, OCI0

Minjszry of
Heddh 1

1

BRITISH
COLURMBIA,
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Boultbee, Michael HLTH:EX

From: Allison Kealty <Allison Kealty@pptc.gcca>

Sent: May-22-13 11:55 AM

To: Thambirajah, Natasha HLTH:EX

Subject: Transgender policies - 5 Nations

Attachments: 5 nations comparison - gender.doc; 5 nations table.doc
Hi Matasha,

So I'm including some reasearch decuments I made awhile back. They show the poiicies of the other 5 Nations

countries. {The "5 Nations" is a group composed of the passport agencies of Canada, the US, the UK,

New Zealand.)

Australia and

[ also have links to the websites of the other countries to give you a more indepth iock at their policies:

Australia: hitps://www.passports.gov.au/web/sexgenderapplicants.aspx
New Zealand: hitp://www .passports.govt.nz/Transgender-applicants
UK: https://www.qov, uk/changing-passport-information/changing-vour-gender
US: Announcement: http://www.state.gov/r/pa/prs/os/2010/06/142922 htm
Palicy: hitp://travel.state.gov/passport/get/first/first. 5100.htmi
{note: it talks about "gender reassignment”, but not surgery)

Hope that heips!

Allison

Allison Kealty
Analyste principale des politiques de |'admissibilité / Senior Enlitlement Policy Analyst

Direction des palitiques de F'admissibilité / Entitlement Policy Division

Tél/ tel ; {819) 934-7922 | Télec./ Fax: (819) 934-3833

Passepart Canada | 70 rue Crémazie Gatineau Canada  K1A 033

Affaires étrangeres et Commerce international Canada | Foreign Affairs & International Trade Canada
Gouvernement du Canada | Government of Canada

courriel / e-mail: allison.kealty@pptc.gc.ca
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Sex and Gender in Passports — 5 Nations Overview

Australia

» Australia has recently modified their policy to allow transgender people to obtain a
passport in their preferred gender. Applicants must provide a letter from a medtcal
praciitioner certifying that they have had, or are receiving, appropriate medical treatment
for gender transition. ‘

» Australia may also issue a passport with an “X” as the gender marker if the applicant can
submit a Ictter from a medical practitioner stating that they are intersex and do not
tdentify with the sex assigned to them at birth.

New Zealand

e Since 25 January 2009, New Zealand citizens who want to have the gender recorded in
their passport differently than that recorded on their birth or ertizenship record must apply
to the New Zealand Family Court for a declaration to have their birth or citizenship
record reflect their nominated gender.

¢ Transgender people who have not obtained a declaration from the New Zealand Family
Court, may apply for a passport showing an 'X' in the gender field. To obtain a passport
displaying an 'X’ in the gender field, the applicant must complete a statutory declaration
indicating how long the applicant has been living in their curtent gender identity.

United Kingdom

¢ The UK allows transgender individuals to oblain a passport in the preferred gender once
they have received a Gender Recognition Certificate to certify that they have legally
changed their gender. ‘

s The UK does not offer the option of X for the sex field in the passport but IPS plan to
examine the issues involved in increasing choice lor gender diverse people.

s Identity and Passport Service plan to give consideration in conjunction with intermational
partners and interested parties on the impact of removing gender markers from the

passport itselt.

United States
o Since Junc 2010, US passports reflect the gender, as opposed to the sex of the bearer.
To recetve a full validity passport in the new gender, applicants must presents
certification from a medical physician that the applicant has undergone appropriate
clinical treatment for gender transition. Applicants may obtain a limited-validity passport
if the physician’s statement shows the applicant is in the process of gender transition.
s The UIS does not offer the option of X for the sex field in the passport.
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Boultbee, Michael HLTH:EX

From: Shewchuk, Jack VSAEX

Sent: Novermnber-28-13 2:43 PM

To: Campbeli, Corrie L HLTHEX; Sieben, Nikki HLTH:EX

Cc: Thambirajah, Natasha HLTH:EX; Bloomfield, Ingrid VSA:FX
Subject: FW: Human Rights Challenges - Transgender [ssues

fyi

Jack Shewchuk CA

Chief Executive Officer

Vital Statistics Agency

Health Sector IM/IT Division (HSIMT)
Ministry of Health

250-952-9039

Unless otherwise agreed expressty in writing by the author, this communication is to be treated as confidential and the
information in it {or attached to i) may not be used or disclosed except for the purpose for which it has been sent or as
determined by FOIPPA requiremenis and proceduras. This message is intended only for the use of the personfs) fo
whom it is addressed. Any distribution, copying or use by anyone else is strictly prohibited. If you have received this e-
mail in ervot, please lelephone the sender immediately and destroy this e-mail

From: Donna Saint-Coeur {maiito:donna.st-coewr@dec.gouv.ge.ca]l
Sent: Wednesday, Novernber 27, 2013 11:32 AM

To: Schmidt, Alexandra (SO); Laura Lee Neonan; Marie-Claude Giguere; ahediey@gov.nu.ca; Shewchuk, Jack VSAEX;
Jenetta_Day@gov.nt.ca; Josee.Dube@snb.ca; kmullaly@gov.nl.ca; DEWEYKM@gov.ns.ca; Linda.Harlos@gov.mb.ca;
MMacFarl@gov.ns.ca; VSCC Mikale White ; VSCC Mike Beatty ; Mona.Bichai@gov.ab.ca; Reno Bernier;
susan.boulter@gov.mb.ca; sylvia kitching@gov.yk.ca

Subject: RE: Human Rights Challenges - Transgender Issues

Hi Alexandra,

Québec is about to adopt a bill that will allow people of full age domiciled in Québec for at least one year and
who are Canadian citizens to change their designation of sex without undergoing medical treatments and
surgical operations for this purpose. The terms should be fixed in forthcoming regulations.

Le Québec s'appréte a adopter une loi qui permettra aux personnes majeures domiciliées au Québec depuis
au moins un an et ayant la citoyennete canadienne de changer leur mention du sexe sans subir des
traitements médicaux ou des apérations chirurgicales pour cette fin. Les modalités devraient étre fixées dans

une réglementation a venir.

Donna

Danna 5t Coeur

Direclrice de l'inscription et publicité du registre
Directeur da |'état civil -

Services Québec

2535 houtl. Laurier
Québec (Québec) G1v 505

Téléphone: 418 643-1447 p. 2000
HTH-2014-00134
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[élécopieur: 4138 644-0063
donna.st-coeur@dec.gouv.qc.ca
www.servicesgueber goyv.qc.ca
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New DLis | OldDLis |No modifications| SRS NOT Required to| SRS Required to
Issued Amended made to DL Change Sex on DL Change Sexon DL

Alabama v ¥
Alaska v Ul
Arizona v v
Arkansas v \4
California y v

Celorado v v
Connecticut ) v

Delaware v v
Fiorida ¥ v
Georgia v v
Hawaii v v
Idaho Y n/a n/a
Ninois Vv ' ¥
Indiana \s \

lowa s v

Kansas v n/a n/a
Kentucky v v
Louisiana \4 v
Maine v v
Maryland y \

Massachusetrs v v
Michigan v \

Minnesota v v

Mississippi v v

Missouri v \
Montana v v
Nebraska v i
New Hampshire v \

New Jersey v v

New Mexico v v
New York v v
Nevada v v
North Carolina \ v
North Dakota v v
aio v n/a n/a
Oklahoma v n/a nfa
Oregon \ v

Pennsyivania v v
Rhode Island ¥ v
South Carolina \4 v
South Dakota v v

Tennessee v n/a n/a
Texas v )
Utah V v

HTH-2074-00134
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Vermont

Virginia v v
Washington v

Waest Virginia v v
Wisconsin v v
Wyoming
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Ministry of
Government Services

Office of the Registrar General

P.0. Box 4600

185 Red Rivar Road
Thunder Bay ON P7B 6L3
Toll free. 1 800 461-2156
Telephanza: 416 325-8305

Ministére des
Services gouvernementaux

Bureau du registraire général

C.P. 4600

189 Red River Road
Thunder Bay OM P7B 6L8
Sans Frais. 1 800 461-2156
Teléphenea: 416 325-8305

=
» > .
z/” Ontario

Cctober 5, 2012

| am writing to inform you of changes to reguirements to change sex designation on an Ontario
birth registration.

The Human Rights Tribunal of Ontario ordered the Government to cease requiring

transgendered persons fo have “transsexual surgzry” in order to obtain a change in sex
designation on their registration of birth. In accordance with the Tribunai’s order, the criteria for

changing sex designation on a birth registration have been revised and there Is no longer a
requirement for “transsexual surgery”.

The new criteria requires that a person wishing to change their sex designation on their Ontario
birth registration complete a staiutory declaration that they have assumed {or have always had)
the gender identity that accords with the change in sex designation, they are living full-time in
that gender identity and they intend to maintain that gender idendity. The person must also
provide a letter from a practising physician or psychologist (including a psychological assoctate)
authorized to practise in Canada who can support the requested change. Alternative evidence
to this fetter in certain circumstances may be acceptable and is detailed on the appfication form.

At this time, an applicant for a change in sex designation on a birth registration must be at least
18 years of age.

The revised criteria and forms are posted on the Ministry’s website at www.SeiviceQnlario.ca.
We would appreciate if you would make this information available to members of your
organization and any clients who may be impacted by the revised criteria.

Thank you for your consideration of this important matter.
Sincerely,
Crigina! signed

Sandra Leonetti ‘
Deputy Registrar General, Office of the Registrar General
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f\y,_
Ministry of Ministére des } ) .
Government Services Services gouvernementaux p . O nta r ! O

Offica of the Registrar General Bureau du registraire général da Fétat civil
PO Box 4600 C.P. 4600

189 Red River Road 189, chemin Red River

Thunder Bay ON P7E 515 Thunder Bay {Cntanic} P7B 6L8

Toll free; 1 800 451-2156 3ans frais : 1-800-461-2156

Telephane: 416 325-8305 Téléphone ; 416-325-8305

& octobre 2012

La présente est pour vous informer des modifications concernant les exigences relatives au
changement de la désignation du sexe sur un enregistrement de naissance délivré en Ontario.

Le Tribunal des droits de Ia personne de F'Ontario a ordonné au gouvernement de cesser
d’exiger que les persennes transgenres aient subi un « changement chirurgical de sexe » pour
pouvoir obtenir un changement de la désignation du sexe sur leur enregistrement de naissance.
Conformément a I'ordonnance du tribunal, les critéres pour un changement de la désignation du
saxe sur un enregistrement de naissance ont eté revisés, et le « changement chirurgical de

sexe » n'est plus exigé.

Selon les nouveaux critéres, une personne qui souhaite apporter un changement a la
désignation du sexe sur son enregistrement de naissance de 'Ontario doit remplir une
déclaration solennelle selon laquelle elle assume (ou a toujours assumé) Fidentité sexuelle
concordant avec le changement de fa désignation du sexe demandé, vit en tout temps avec
cette identité sexuelle, et entend la garder. La personne doit également fournir une lettre d’'un
médecin ou d’un psychologue (ou d'un associé en psychologie), praticien et autorisé & pratiquer
au Canada qui a un avis favorable concernant le changement demandé. D’autres preuves
peuvent étre acceptées dans certaines circonstances pour remplacer la lettre. Elles sont
indiquées sur le formulaire de demande.

Actuellement, 'auteur d'une demande de changement de 1a désignation du sexe sur
Fenregistrement de naissance doit &tre agé d'au meins 18 ans.

Les nouveaux critéres et formulaires sont affichés sur le site Web du Ministére a

www. ServiceOntario.ca. Nous vous serions reconnaissanis de bien vouloir fransmettre ces
renseignements aux membres de volre organisation ainsi qu'a tout client pouvant éire touché
par la révision de ces critéres. '

Nous vous remercions pour 'attention pariiculiére gue vous portez a cette importante guestion.

Veuillez agréer, Madame, Monsieur, 'expression de nos sentiments les meilleurs.

Sandra l.econetti
Registraire généraie adjointe, Bureau du registraira général de I'état civil
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U.S. Gender Change Requirements

Note: SRS stands for sexual reassignment surgery

. State i Driver Licence Birth Certificate
Alabama SRS is required in order for the gender Atabama witl not replace original birth
change to be permitted. Documentaton of certificates, but wilt alter name and sex on
said change is needed to be signed by the an amended birth certificate. Law requires
physician who completed surgery. proof of gender reassignment from a surgeon,
as well as a court order for change of sex,
which is done through a petition to amend a

vital record, usually requiring an attorney.

Alaska The applicant must pravide eithera {1} a Maska will not issue a new birth certificate,
full Certification for Change of Sex but will amend the old one to show change of
Designation, (2) amended birth certificate, sex and name. A court order far name change
(3} valid US passport, or {4} court order and a letter from a Sex Reassignment Surgeon
issued by a court in the United States " are required,

gender change of sex or gender., Unless

- ancther form of documentation is provided,
the certification form must be signed by a
medical or mental health provider stating
that 'l have treated the applicant or
reviewed and evaluated the medical history
of the applicant with regard to the
condition necessitating the requested
change of sex designator on the driver
license or 1D card. The applicant has had
appropriate ¢linical treatment for the
condition necessitating the change ard the |
change is expected to be permanent. The
applicant's gender identification is [check
one} Male Female,”

A customer must request that the gender |

Arizona
noted on the record be changed. Yo but will amend the old one to show change of
accomplish this change, the customer must sex and name. A court order for name change
apply for a new license (duplicate). It is not | and a letter from a Sex Reassignment Surgeon
necessary for the customer to have are required.
completed the surgical gender-change
procedure. A signed statement from a
licensed physician is required, The signed
statement must; include a staterent to the
effect that the customer is irrevocably
committed to the gender-change process;
include the physician's license number;
and, be presented within three months from
the date the statement was signed by the
physician.

Arkansas*® Ta change the gender marker, you'll need a | Arkansas will issue a new, rather than
letter from an attending physician who has amended, birth certificate with updated
knowtedge of the success of the surgery. name and sex. A court order is reguired, and
Changing the name on your driver's license, | the order must specify that a new birth
permit or identification card requires either | certificate should be produced. In order to
a "CERTIFIED docurment staiing name ! obtain a court order of sex change, a letter
change” or a "Document from Probate Judge | from a Sex Reassignment Surgeon must be
certifying name change”. The current fee submitted.

L | for aduplicate card is $18.
i i Requlires an applicant requesting to change .

California hisqor her genlcjizr identif?er to cgr‘nplete ; Court ordered name cha‘nges are perrfﬂtted

a Medical Information Authorization for transgender people in California, and
T T courts are not allowed to ask whether the

d . Thi i L N
_(Gen er Change) form DL 328. This form is petitioner has undergone any sort of medical
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to be completed by a licensed physician or
psychologist. The doctor is to certify that
the gender identifier being requested is
consistent with the applicant’s gender
disposition and gender change status, if
applicable.

procedure prior to applying.

California issues new birth certificates to
transgender people after they have
undergone sex reassignment surgery, A letter

. from an SRS surgeon is required. The new
i birth certificate will have the updated

gender and name. The ald birth certificaze is
sealed when the new cne is issued.

Colorado

You must request an originat form DR2083,
Medical Information Authorization for
Change of Sex Designation, in person at a
Colorado DMV office. Legibly print your
name, the number from your current
driver’s license or identification card, the
date, vour address and your previous name,
if changing your name concurrently. Please
sign and date the form, authorizing your
physician to provide medical information in
support of your application. Form DR2883
must be completed and signed by a
Colorado licensed physician. He or she
should state your gender on the basis of
your gender identity and full time gender
rale expression or on prior completion of
medical sex reassignment, Bring the
completed farm OR2083 to a DMY office
with your current driver's license or
identification card and renewal fee. A new
pholo witl be taken, and you will he issued

a temporary driver’s license ar identification

document and asked to review it for
correctness.

Colorado will change both name and sex on a
birth certificate and will issue a new one,
rather than amending the old ane. The state
requires a cerlified capy of legal name
change, along with a statement from the

i judge ordering the changes on the birth
! certificate due to Sex Reassignment Surgery
. [5RS). A notanized letter or department of

public health correction farm, signed by an
SRS surzeon, is also required.

Connecticut®

Changing the gender marker in Connecticut
requires a fetler from a doctor stating
that genftal realienment surgery has been
perfarmed, or a letter from a health care
provider attesting that the applicant is in
active treatment and is living full time in
the target gender according to

the Standards of Care. n arder to change
Yyour name on your driver's license or
identification card, requires your current
driver's license along with a certified copy
of your name change court order. A new
license will be issucd at no cost, indicating
the new name.

Connecticut House Bill 6361, "An Act
Concerning Birth Certificates,” was signed by
then-Governor Jahn Rowtand, allowing
neople to change their sex on birth
certificates. However, the Act reguires that
the person has undergone Sex Reassignment
Surgery (SRS), which is too costly for many
people and not desired by olhers.

Delaware

The customer must obtain Form MV2020 -
Request for Gender Change on Driver
License/identification Card. The customer
is not reguired to have completed gender
reassignment surgery. instead, Section C
must be completed by a medical or social
service provider bicensed in the United
States certifying that : "My practice includes
assisting, counseling or treating persons
with gender identity issues, including the
applicant named herein, and in my
professional opinion, the applicant’s gender
identity is . . . Male Female and can

Transgender persons wishing to change their
name ray do so by court order without
restrictions due to their gender identity, A
new birth certificate cannot be obtained.
However the original birth certificate can be
amended if proof of court orderad name
change and proof of sexual reassignment
surgery are provided,
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reasonably be expected to continue as such
for the foreseeable future.” Once the form
is completed, the custoemer must visit any
DMV location with the completed
application.

Florida

Customers reguesting a gender different
from what appear on the driver license or
identification card {unless the gender
currently indicated was entered in error)
must provide a signed original statement on
office {etterhead from the attending
medicat physician. This medical
certification must include the following
items: 1. Physicians full name; 2. Medical
ticense or certificate number; 3. Issung
state or other jurisdiction of medical
license/certificate; 4. Drug Enforcerent
Administration {DEA} registration number
assigned to the physician; 5. Address and
telephone number of the physician; 6.
Language stating that he/she is the
attending physician for the customer and
that he/she has a doctor/patient
relationship with the customer; 7. Language
stating the customer is undergoing
appropriate clinical treatment for gender
transition to the new gender {male or
female); and 8. Language stating, "l declare
under penalty of perjury under the {aws of
the United States the forgoing is frue and
correct,” If a customer advises that the
gender an his/her primary document
mistakenly list the wrong gender due to
typographical error, refer the customer to
the appropriate issuing agency for
correction. Note! Sexual reassignment
surgery 15 not a prerequisite for a driver
license or identification card issuance and
such documentation must not be requested.

Florida will change name and sex on a birth

certificate and will seal the old record. For
sex change on the birth certificate, Sex
Reassignment Surgery (SRS} is required. An
affidayit from the physician who performed
the operation is necessary.

Aperson may have the gender designation
on their driver’s license changed after a
gender reassfgnment operation upon the
presentation to a driver exarminer of either
a court order reflecting such change, or a
physician’s letter certifying such charge.
The {etter or court arder shall state the
person's name and date of birth, and the
.date of gender reassignment operation, as
welk as other identifying information. A
person apptying under Section (1} shatl
surrender all licenses in their possession and
shalt be required to pay either the renewal
license fee or a duplicate license fee,
whichever is applicable. No rebate will be
given for any licenses surrendered. In all
cases the decision to change the gender
designation on the license is at the
discretion of the Department.

' Georgia will isste a new, rather than

amended birth certificate with name and sex
changed. For details, contact the Legal
Section of the Georgia Vital Records office at
404-656-4901.

Hawai!

To add or correct the sex designation on a
State ID card, you must visit the State 1D
Office on Oahu or at the Governor's Liaison

Hawaii will issue a new birth certificate, |

rather than an amended one, with name and
sex changed. However, a letter from a
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Offices on Maui, Kauai, or Hawaif Istand and
submit a Gender Designation Form. Apply
for a new or duplicate license at the
nearest driver license station or satellite
city hall. To add or correct the sex
designation, the applicant must submit a
Gender Designation Form. Note that you
need not have undergone surgery. The form
must be signed by a medical or sociat
service proyider stating that: "tn my
professional opinion, the applicant's gsender
is {circle nne): Male Femnale. | hereby
certify under penalty of taw the foregoing is
true and correct.”

: required.

surgeon indicating that Sex Reassignment
Surgery {SRS}) has been completed is

Birth certificate information may he
superseded onty by the following: A court
order, or an original affidavit from a
licensed medical doctor signifying that the
individual has undergone a change of
gender. If a person possesses both a
Department-issued identification card and
driver's license, the sex (gender)
designation shall be the same an both.

Idaho will change name, but not sex, on a
birth certificate

An applicanl who reguests a change in file
information to reflect a gender change must
provide at least one of the following:
Medical Report Form; Psychiatric Report
Form; Physician's Statement; Other
acceptabte documentation to indicate that
a change has taken place or the apolicant is
in the process of undergoing the change,
Applicants who request a name change in
cenjunction with a gender change must
provide acceptable identification to confim
the new name being requested, as well as
to estabiish an acceptabie link between the
otd and new name. This office does not
reguire a court order to prove a change of
name or sex. However, such a court order
shall be considered as hest svidence to
process the name/gender change.

© examinations must be done by a physician

¢ outside of the country will not be recognized,

As of 2007, Ilinois will continue to change
both the name and sex on the birth
certificate, but will give an amended
rertificate with the old data simply crossed
out. Sex reassignment surgery and post-op

licensed in the United States. Surgery dore

Applicants must a physician's signed and
dated statement that applicant successfully
underwent all treatment necessary to
permanently change gender from (insert
prior gender) to {insert new gender).
Alternatively, applicants nay present a
court order directing DMV to change the

Indiana birth certificates used to not include
gender, so only name changes needed to be
altered. Now, gender is shown, and a court
order and sex-reassignment surgery are
required to change it.

To change gender on an fowa driver's license
or identification card, a person is reguired
to present an amended birth certificate or

lowa will change both name and sex on a
birth certificate, and will issue a new
certificate rather than amending the old one.
You wili need, however, an original letter
from your 5RS surgeon, and an original or
certified copy of the court order for your
name change.

idaho
{ltinois
indiana

gender marker.
lowa*

court order,
Kansas®

1) Method for Gender Reclassification
based on Court Order

The Kansas Division of Yehicles (hereatter

“Division™) will rely upen a court order

announcing a gender reclassification to

Kansas will issue an amended birth
certificate, However, an affidavit from the
applicant documenting dressing and living as
a new gender, documentation of hormone
treatment and surgery is reqguired,
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support an applicant’s requested gender
change on a State-issued driver’s license or
identification card. The applicant must
provide the examiner with an original order
ar file stamped photecopy of the order. The
Division retains the right to retain the
pleadings provided. It is not necessary that
the Division be specifically named in the
lawsuit or that the Division is specifically
ordered to change

the applicant’s gender classification. If the
court order of gender reclassification
announces a new, full legal name for the
applicant, the examiner may rely upon the
order to modify the applicant’s full legal
name.

2} Methed for Gender Reclassification

based on Medical Declaration

The applicant is required to mail a written
request to the Kansas Chief Driver’s License
Examiner,

Division of Vehicles - Kansas Department of
Revenue, Docking State Office Building, RM
130, 915 5w

Harrison, Topeka, KS 66612

The request must include all of the
following:

1) A letter from the appticant requesting
the change in gender classification. The
letter must

include: the applicant's current fudl legat
name, Kansas residential address, and
gender

classification shown on the applicant’s
current driver's license or identification
card, as well

as the name, residential address, and
gender classification the appiicant wants on
the new

driver’s license or identification card. The
applicant showdd alse include the applicant’s
current phone number and email address, if
any.

2} The applicant must also provide a letter
_on officiat letterhead from the applicant’s
licensed

medical, osteopathic physician stating that
applicant has undergone the appropriate
clinical

treatment for change of sex or that the
1 physician has re-evaluated the applicant
and
determined that gender reclassification
based on physical criteria is appropriate.
3) The applicant must provide a photacopy
of the applicant's current Kansas driver’s
license or
identification card.[f the Division approves
the request, the applicant will receive a
letter from Chief Driver’s Licensc
Fxaminer authorizing the applicant’s change |

Mastectomy does not qualify nor does taking
hormanes without surgery; genital surgery
does qualify.
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of gender designation. After the applicant
receives this

authorization letter, the applicant may visit
any Kansas driver’s licensing exam station
te update the

applicant’s records and pet a new driver’s
license or identification card. The applicant
must take alt of the

following to the exam station; the Division’s
authorization letter, the applicant’s current
driver’s

license/identification card, and the
appropriate fee required by law to secure
an original, renewal, or

replacement driver's license.

Procedural Limitations on Considering G

I

| Kentucky

Requires that the driver must provide a
certified copy of their modified birth
certificate noting gender reassignmert. In
order ko obtain the modified birth
certificate, the driver has to present the
agency in their state of birth with a
statement from their doctor indicating that
gender reassignment surgery has been done,

Kentucky will issue a new birth certificate,
rather than an amended one, with both sex
and name change. An order for name change
and a notarzed copy of a tetter from a
surgeon regarding Sex Reassignment Surgery
{SRS) is required. For those who had their SRS
in the past or in another couptry, it may be
difficult to obtain a notarized copy.

Louisiana

Maine

If an applicant for or a holder of a Louisiana
driver's icense/identification card indicates
that they have undergone a sex change
procedure and desire to change the gender
identification on the driver's license/ID
card, the change will so be noted and a new
driver's license /1D card issued, in order to
do so a medical statement is required to be
signed by a physician stating the successful
change in gender, If the applicant wishes to
change his/hers name a certified court
order is needed. {If the court order
specifically requires a corrected/amended
birth certificate be obtained, we will
require a copy of said corrected/amended
birth certificate. If the court order does not
specifically require a corrected/amended
birth certificate, the court order will be
sufficient.} Once the docurnentation has

been verified and all other criteria has been

met for the issuance of a driver's license /1D
card, change of data transaction will be
processed on the DLRU2G

The applicant must complete a Gender
Designation Form which includes the
following statement: "t request the gender
designation on my Driver's License/iD Card
to read (circle one): Male Femate. | hereby
swear, under the penalty of perjury, that
this request for the selected gender
designation to appear on my Driver's
License/iD Card is for the purpose of
ensuring that my Driver's License/ID Card
accuratety reflects my gender {dentity and
is not for any fraudulent ar other untawfut
purpase,” The bottom of the farm must be
completed by a medical or social service

Louisiana witl provide a new, rather than
amended, birth certificate with change of
name and sex provided the applicant has a
legal order of name change and a letter from
a surgeon documenting Sex Reassignment.
Surgery (SR5). However, if you are married,
your spouse must give consent for the Lirth
certificate changes.

“Maine will change both name and sex on a

birth certificate and will issue a new birth
certificate, rather than amending the old
one. A court order of legal name change and
a letter from a surgeon certifying that Sex
Reassianment Surgery {SRS) has taken place
are necessary.
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provider, who must sign a statement that:
“In my professional opinion, the applicant’s
gender identity is {circle one}: Mate Female
and can reasonably be expected to continue
as such in the foreseeable future, | hereby
certify, under the penalty of perjury that
the foregoing information is true and
correct.”

| Maryland

During the transitional change {“The Real-
Life Experience”), befare the Courts can
zpprove a permanent gender change you
may request that your driver's license he
changed to reflect your desired gender. To
accomplish this, a packet of information
must be created that entails a letter from
you formally requesting a change in gender
status. This tetter should explain the
reason(s) for your request and how you
believe you would benefit from this, A
letter from the physician administering your
hormone therany and assisting you with any
plans you may have for surgery. This letter
shoutd indicate the length of time you have
been in treatment as well as a statement
ctarifying the doctor's impression of your
treatment progress and your prognosis for
favorable autcaome. A letter from your
psychotherapist stating the length of time
you have been in treatment, the length of
time you have recognized your desire to live
i your desired gender, and the length of
time you have been living in your designed
gender tboth privately and publicly}. The
therapist should summarize your situation,
the progress of treatment, the anticipated
course of treatment, abstacles to be
overcome, and prognosis. The therapist’s
professional credential, practice
atfiliation(s), and current license(s) should
be stated clearly.

In Maryland transsexual individuals may
amend their birth certificate to reflect their
gender identity, however only after
presenting docurnentation of gender
reassignment surgery.

in order to change one's name in the state of
Maryland transgender individuals may either
choose the common usage or court order
process in the same fashion as all other
individuals would for name change purposes.
The common usage approach does not change
any cofficial documentation, but a court crder
is a simpic process and does not require the
individual to have had gender reassignment
surgery,

Massachusetts

In order for applicants to change the gender
designation printed on their Driver’s License
or 1D Card they must fill out

a Massachusetts Gender Designation

medicat or social service provider.
Applicants must attest that their request 'is
for the purpose of ensuring that my Driver’s
License/H> Card accurately reflects my -
gender identity and is not for any
fraudulent or other unlawful purposes,” A
medical or social service provide, whose
‘practice includes the treatment and
counseting of persons with gender identity
issues, including the applicant named
herein, ' must affirm that ‘in my
professionat opinion, the applicant’s gender
identity is* either male or female and ‘can
reasonably be expected to continue as such
in the fareseeable future’ on the form,
Applicants must also pay a 520 fee,

Massachusetts will not issue a new birth
certificate, but witl amend the old ore to
reflect name and sex changes. A court order
for name change and a letter from a Sex
Reassianment Surgeon are required. The
letter from the surgeon must indicate that
the surgery has been "completed” rather than
simply “performed.”
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surrender their old license, and have a new
Driver’s License photo taken

Michigan

The appticant must provide an original
doctor's statement or court order certifying
that the applicant has compieted the
medical treatments necessary to change
their gender.

After {and only after) sex reassignment
surgery, Michigan accepts requests for new
birth certificates with a (court-orderad)
name change and gender marker change. An

i affidavit from a physician is required. Thase
* who do not choose to have gender

reassignment surgery cannct obtain a legal
Gender Change 1n Michigan.

Minnesota®

Minnesota state law requires DMV agents to
provide those asking to change gender on
their licenses with a “Variance Request”
form. A medical statement that the
applicant is in active treatment is required
ta complete it, S16

516

516 " A link to this form is available

here: http://www. dps.state.mn.us/dvs/1D%

20Requirments/PetitionForAVarianceReside
ncy.pdf The completed form is sent to the
Department of Public Safety central office
in St Paul,

In Minnesota there are two ways to amend
your birth record. You may provide two
documents dating back at least seven years
which show the information as you would like
it to appear. Alternatively, you may provide a
court order which specifically directs the
birth record be amended for the items that
are desired to be changed.

Mississiapi®

To change the gender marker, a court order
for gender marker change or an amerded
birth certificate is required. A physician's
letter should not he necessary,

Mississippi does not issue new hirth
certificates for transgender people. The state
will issue an amended birth certificate upon
receipt of a court order. However, the new
name and gender are typed in the margin,
and the old name and gender remain on the
birth certificate.

Missouri

Before ar after gender reassignment
surgery, the applicant may present a court
arder as proof of a court-ordered name
change. The applicant’s current legal name
must appear on the Missour]

permit/driver /nondriver license, The
applicant may be photographed in the attire
normatly worn, regardless of the gender
shown on the license or whether or not the
applicant is pursuing gender reassignment
surgery, After gender reassignment surgery
is complete {when applicable}, the
applicant may apply and pay for a
permit/driver/nondriver license with the
new gender. The applicant must present
medical documentation specifically
verifying that the gender reassignment
surgery has been completed. This is usually
in the form of a letter from the surgean who
completed the gender reassignment

surgery,

Missouri will fssue an amended birth
certificate, but a certificate of name change
is required if the name is "typically” used for
the opposite sex. As of 2006, you must have a
court argar for legal name change AND &
court order to changer change to amend a
birth certificate.

Montana

Applicant needs an amended birth
certificate and a court arder.

Montana witl not issue a Rew birth
certificate, bui will amend the name and sex
on an old one. It is not designated which
itemn{(s) have been amended. A court order
for Legal Sex Change and a letter from a
surgeon documenting Sex Reassignment
Surgery (5RS) are required.

Nebraska

Applicant must submit a Certification of Sex
Reassignment form completed by a
physician. The form states: ') certify that

Nebraska will change both name and sex and
will issue a new birth certificate rather than
amend the old one, however, you will need
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the above named applicant has undergone
the necessary sex reassignment procedures
required for social gender recognition and is
requesting that a driver license/{D card be
issued.

. an onginat tetter from your SRS surgeon, and
i an originat or certified copy of the court

order for your name changc.

New Hampshire

Applicant is require to have medical
documentation stating that the applicant
has had SRS in addition to have been living
as that sex.

New Hampshire courts will issue a new birth
certificate {rather than amending the ald
one) but require a court docurnent
demonstrating a Legal Sex Change. A letter
from a surgeon will not suffice. Sex

Reassisnment Surgeiy (SRS) is requirad,
S16

New lersey

In order for applicants to change the gender
designation printed on their Driver’s License
they must submit a Declaration of Change
of Sex Designation application in
conjunction with their medical or social
service provider. Applicants must attest
that their request for a change of sex
designation is ‘for the purpose of making my
driver Ucense/tdentification card reflect my
gender identity, and not for fraudulent or
other unfawful purposes.” A medical or
saciat service provide, whase ‘practice
includes the treatment and counseling of
persons with gender identity issues,
inctuding the applicant named herein,’ must
affirm that 'in my professional opinion, the
applicant’s gender identity is’ either male
or female and ‘can reasonably be expected
to continue as such in the foreseeable
future’ on the form. Applicants must also
pay a standard 511 fee and surrender thefr
old license. :

New Jersey issues amended birth certificates
with a physician's affidavit and certified copy
of name change.

New Mexico

The applicant must complete a Gender
Designation Change Request form which
includes the following statement: ',

, wish the gender
designation on my driver's license or
identification card to designate my gender
as {please check one): Male Ferale. |
hereby swear, under the penalty of perjury,
that this request for the selected gender
designation to appear on my Driver’s
License/|D Card is for the purpase of
ensuring that my Driver’s License/1D Card
accurately reflects my gender identity and
is not for any fravdutent or other untawful
purpose,’ The bottom of the form must be
completed by a medical or social service
provider who must sign a statement that:
‘My practice includes the treatment and
counseling of persons with gender identity
issues, inciuding the Applicant named
herein, and in my professional opinion the
applicant's gender identity is {circle one):
Male Female and can reasonably be
expected Lo continue as such for the

foreseeable future. | hereby certify, under

New Mexico will produce a new birth
certificate, with both name and sex changed,
and seal the oid birth centificate. However, a
letter from a surgeon documenting Sex
Reassignment Surgery (SRS} is necessary,

516
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1 the penalty of perjury, that the foregoing

information is true and correct.’

current NYS photo docurment, and proof of
the sex change to a DMV office. Proof of a
sex change entails a written statement from
a physician, a psychologist, or a psychiatrist
that is printed an letterhead, The
statement must certify that one gender is
yaur main gender {male or female). There is
a document fee of 510 to make this change.
The DMV office fssues a temporary
document that does not have a photo. Your
new photo document witl arrive by mail in
three to four weeks.

Nevada**

Applicants must submit form DLD 136, A
physician licensed in the US must complete
the bottom portian of the form stating their
professional opinion that the appiicant is
living fult time as identified gender and
undergoing treatment.

i

New York State issues amended drivers’
licenses and birth certificates. State law
neither prohibits nor provides for this
service. Mew York City issues its own
amended birth certificates. However, at this
time, the sex on amended birth certificates
in Mew York City is removed rather than
changed. 516

516

a1

" Contact the Nevada Office of Vital Statistics
. regarding your change. Clerical errors can

often be amended with a simple letier or
phone call, provided there is praof of the
error such as a certified doctor's report.

o 2

Obtain court orders and doctor's tellers for
targer changes. This includes amending
parent names, gender and the name on the
birth certificate. For amending gender, a
letter from the operating surgeon is also
necessary,

:uu3

Send your information, including copies of
the doctor’s tetters and court grders, to the
following address:

Nevada Office of Vital Statistics
4150 Technology Way, Suite 104
Carson City, Nevada 89706

A new birth certificate will be created and
the old one sealed.

Morth Carolina®*

To change the gender, you will need to
present a certified copy of the court order
at the local DMY.,

. A written reqguest from an individual is
' received by the State Registrar to change the

sex on that individual's birth record because
of sex reassignment surgery, if the request is
accompanied by a notarized statement from
the physician who performed the sex
reassignment surgery or {rom a physician
licensed to practice medicine who has
examined the individual and can certify that

the person has undergone sex reassignment
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surdery.”

: Nerth Carotina will then issue a new birth

certificate.

Naorth Dakota*

Medical documentation is needed for
applicant to change gender.

(information not readily available)

Ohia

A physician or a licensed
psychologist/therapist, who is [icensed to
practice in the United States, certifies that
the gender change is being conducied in
accordance with World Professional
Association for Transgendered Health
(WPATH) Standards of Care.

North Dakota will issue a new birth
certificate rather than amend the old cne.
However, you will need an ariginal letter
from your SRS surgeon, and an original or
certified copy of the court order for your
name change.

S16

518 some people have been
apie to obtain a name change. However, this
name change appears as an amendment to
the original birth certificate, rather than as a
new birth certificate,

Oklahoma

The licensee shall show an eriginat or
certified court order for name change, if
applicable, and a notarized statement on
tetterhead from the physician who
performed the sex change operation
indicating the appticant or licensee has
underzone a complete physical sex change.
The letter shall state the sex change is
irreversible and permanent’. The licensee

- shall also show proof of former legal name.

The former name shall be entered into the
Alias field in the driver Hcense database to
provide historical information to the
Department. The person requesting the
information change may retain the old
license, if it is available, after the motor
license agent has first punched a hole
through the identification number of the
license.

Oklahoma will not issue a new birth
certificate, but will provide an amended one.
A court arder of name and Gender Change is
required, along with a letter from a Sex
Reassisnment Surgeon.

Oregon will issue an amended birth

Oregon

An appticant may have their sex designation
changed if they have undergone SRS or they
are a transsexual undergoing gender
reassignment therapy with a aualified
therapist. They must have the necessary
documents from a qualified therapist
stating that the applicant is living full-time
as the desired gender as part of gender
reassignment therapy. if the customer is
also changing his/her name, the applicant
musst present one proof of {D in the previocus
name and one proof of D in the new name.
You may accept the letter from the
therapist as proof of the new name if the
new name information is included in the
tetter.

certificate with sex and name changed, and
will not indicate which parts of the
certificate have been amended. A court order
for name as well as Gender Change is
required, along with a letter from a surgeon
indicating that Sex Reassignment Surgery
{SRS) has taken place,

Pennsylvania

To indicate a gender change on a
Pennsylvania deiver's license, a letter from a

Individuals in the state of Pennsylvania who
wish to change their names due to gender
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physician who can attest to the completion
of the transsexual surgery; or a court order,
which can substantiate your change of
gender, should be submitted along with
your renewal application.

identity change are permitted to do so by
common usage or court order, Common usage
law only requires that an individual uses their
new name extensively and exclusively,
granting the person the abilily to use this
new name in legal settings, however
documentation will not change. |ndividuals
wishing to change their name op official
government documentation and identification
may pursue a court ordered name change.

in order to change one's gender on official
documentation a note frem a surgeon
concluding that gender reassignment surgery
has occurred may be required for certain
dotumentation such as a new birth
certificate.

Rhode istand

The applicant must complete a Gender
Besignation Form which includes the
following statement: ",

, wish
the designation of gender on my driver's
license or identification card to read (please
check one): Male Femate. |, the
undersigned, hereby make application for
either ticense, state identification card or
permit and declare under penalty of perjury
that all statements made on this application
are true and complete to the best of my
knowledge and belief.” The bottom of the
form must be completed by a medical or
social service authority who must sign a
statement that: "in my professional opinion,
the applicant’s gender identity is (please
check one): Male Female and can
reasonably be expected to continue as such
in the foreseeable future. |, the
undersigned, hereby declare under penalty
of perjury that all statements made in this
section by me, are true and complete to the
best of my knowledge and beljef.”

Rhode Island issues amended birth

certificates with a letter from a surgean
testifying that the person has undergone Sex

. Reassignment Surgery (5RS). S16

516

South Carolina*

The generat accepted method to change
one’s gender is to present medicat
documentation that gender has been
changed and a court order to the local DMV.

South Carolina does not is3ue new birth
certificates to transgender people. With a
court order for a name change and a letter
from a surgeon regarding completed Sex
Reassignment Surgery (SRS), the Department
of Health will issue a card thai can be
attached to the original birth certificate,
indicating change of name and scx,

South Dakota

In order for an applicant to change the
gender on their driver license, they must
present the examiner a signed affidavit
from a licensed physician certifying that the
applicant's gender has been medically
altered. In the case of a name change, due
te a change in gender, a legal document
showing the name change is required.

- According to the state, any amendment of a

surname, first and middle name when
affidavit already has been filed or any
information requires an order fram a court of
campetent jurisdiction. Many requirements
bust be filled when regarding a court order
name change including: The court order must
order the South Daketa Department of Health
or Vital Statistics to prepare the birth record
to reflect the change. There must be enough
information in the court arder to identify the
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hirth record as it is now such as: Mame cn the
birth record, date of birth, mather's maiden
name, The court order must list the incorrect
data as lisked on the record: Name and
Gender. The court order must also have the

} correct data regarding name and gender as it
¢ should appear. The court order must be
certifted. The state recommends you seek
legal counsel.

Tennessee™

Applicant needs medical documentation
stating that SRS has been completed and if
name change is desired an amended birth
certificate or a court order is needec.

Tennessee will change name, but nol sex on
a birth certificate. A court order of name
change is required. The amended birth
certificate will have the old name visibly
struck over and the new name typed above
it.

Texas*

To change the gender marker, requires the
applicant show court records or an amended
birth certificate.

Utah**

it is the policy of the Driver License Division
to accommodate a request for a gencer
change on the driving record, driving
certificate, and /or identification card only
when the applicant provides the following
documentation: 1. An original or certified
copy of an identity document or an
amended certified copy of an identity
document that specifies gender, This may
include a US passport or birth certificate

Texas law provides for sex change on a birth
certificate with a court order indicating that
Sex Reassignment Surgery (SRS) has taken
place and a court order of name change,
However, in the 1999 case Littletcn v,
Prange, a Texas Court of Appeals invalidated
a six-year marriage of a post-operative
transsexual woman and a biclogical man,
stating that no surgery can change a person’s
sex in Texas and that marriage may take
pltace only between a biological man and a

| biological woman, 518

516

Litah will issue an amended certificate. The
new certificate will state that it has been
amended but witl not reveal which items
were changed.

You wilt need a certified copy of the court
. orger for your name change and/or change of

sex designation. In order to obtain a court
order, it is likely one needs a letter certifying
that reassignment surgery has been
performed.

Vermont

Reguires a written letter from physician
stating that gender change is compteie and
the date of completion. An additienal
statement can accompany the letter ‘rom a
psychologist, physiatrists, or physician
stating that applicant is committed to
gender change. The statement must include
the target gender of applicant and must be
signed by physician, psychologist or
psychiatrist and contain the printed name,
address, jurisdiction in which licensed and
license number.

Vermont will not issue a new birth
certificate, but witl amend the existing birth
certificate with change of both name and
sex. A court order for change of name, as
well as a court order for change of sex, is
required. The court order for change of sex
may require a letter from a Sex Reassignment
Surgeon,.

There are two processes available for those

Virginia

As of 2005, Virginia wilt issue a new birtk
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who identify as transgender, who can opt
far either the transitionat gender change or
permanent gender change. In addition to
have been living one year as one’s new
gender, the applicant is to afterwards
submit a Driver's License and identification
Card Application (DL1P) requesting a change
of gender {(and change of name, if
necessary, submitting all required
documents for proof of name change’.
Applicant is to also submit a letter
requesting a change of gender, a letter
pertaining to pending surgery signed by
attending physician, Court order (original ar
feste} authorizing change of gender and a
medical repart {(MED 2) indicating that the
applicant is under supervision for
transgender change. [f the applicant has
had permanent gender changes, he/s1e are
to submit an original or ceriified copy of an
amended birth certificate issued by the
Bureau of Vital Statistics within the United
States and a court order specifying that the
sex af the individual has changed. Instead
of submitting the Court order one car
submit a physician certification that the
gender change surgicat procedure has been
completed. Form: DL17

© certificate with sex and name changed. A
! court order of name change and a notarized

!

letter from the surgeon performing Sex
Reassignment Surgery {SRS} are required.

Washington

If you would ke to change the gender
designation on your driver license or ID card
to accurately reflect your identity, mail a
written request to the Assistant Director for
Driver Policy and Programs, Bepartment of
Licensing, PO Box 9030, Olymeoia, WA 98507-
9030.

The request must include all of the
following: A letter from you requesting the
change in gender designation. The letter
musi include: The name, address, anc
gender designation shown on your current
driver license or 1D card as well as the
naime, address, and gender designation you
want on the new driver license or ID card,
and your current phone number. You must
also submit a letter on official letterhead
from your licensed medical, asteopathic
physician or psychologist staling you have
initiated the appropriate clinical treatment.
include a photocopy of your current
Washington State driver license or 1D card.
if you want to change your name, you must
also include an original or certified copy of
your Court Ordered Name Change,

if we approve your request, we witl send
you a tetter authorizing yau to change your
gender designation. After you receive this
authorization letter, you may visit any
driver licensing office to update your

recards and get a new driver license or 1D

. Washington witl issue a new, rather than

amended, birth certificate with name and sex
changed, A court-ardered name ¢hange and 2
notarized letter from a Sex Reassignment
Surgeon are reguired.
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card. Bring atong all of the following: the
authorization tetter we sent you, your
current driver ticense or ID card and cash or
check to pay the $10 fee. Form: 50043

West Virginia

| Wisconsin**

Any change of gender requires a court order
specifically indicating that the gender
change is complete.

| A change of gender requires an affidavitor

staternent from a medical doctor or directer
of a facility specializing in gender change. A
court arder is also acceptable, but is not
required. The affidavit, statement or court
order must be original decuments, no photo
copies will be accepted. The customer
would need to complete an application,
MV3001, for a duplicate and the charge
would be $14.00 dollars for a driver license
ar $16.00 dollars for an 1D card.

West Virginia will not issue a new birth
certificate, but will amend the old one,
striking out the old name and sex and

- replacing them with the new ones. A court
i order for name change and a letter froma
stirgeon indicating that Sex Reassignment
Surgery {SRS) is completed are required.

Wisconsin will issue an amended birth
certificate upon ¢ourt order. Whether the
new document refiects the changes made is a
matter of judicial discretion. To aobtsin a
court arder, you will need a signed, dated,
notarized letter from your surgeon confirming
the date of the procedure. The surgeon
should include your name, date of birth, date
© of surgery, information on what surgery was

¢ performed, and where it was performed. The
- form that needs to be filled out for the birth

i certificate change is DOH 5035. You will need
! to include your original birth certificate or a

| certified copy.

Wyoming

Ta change the gender on a driver’s license
or identification card, you must present a
medical statement from a physician
indicating that you have completed the
surgery necessary to effect a gender
change.

State law allows for the amendment of one's
birth certificate to reflect Gender Change
only with a court order.

|
|

Sources:

girth Certificate:

http://www.amsa.org/AMSA/Homepage/About/Committees/GenderandSexuality/StatebyStatel

GBTLegislation.aspx

Asterisk {**} other sources

Driver Licence:

hitp://transequality.org/Resources/DL/DL policies text.html

Asterisk {*} other sources including:
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INTRODUCTION

1] Since 1978, the Vital Statistics Act R.S.0. 1990, ¢, V.4 ("the VSA") has provided
that in order for a person to obtain a birth certificate with a sex designation other than
the one assigned 1o him or her at birth, he or she must undergo "transsexual surgery”

and provide the respondent with medical certificates from two doctors certifying that

“transsexual surgery” was perfermed on the person and that as a result of the surgery,

the sex designation on the person’s registration of birth should be changed (s.36).

2012 HRTO 726 {CanLll)

(2] Other than through s.36 of the VSA, a tfransgendered person cannot obtain an

Ontario birth certificate bearing a sex designation that accords with his or her gender

identity.

[3] The applicant identifies herseif as a male-tc-female transgendered person, a
transgendered woman. The applicant alleges that, on Febiuary 4, 2008, she underwent
a bilateral orchiectomy (i.e. removal of both testes) in order to allow her to obtain a

change in sex designation on her birth cerlificate, which accorded with her female

gender identity,

[4] The applicant later applied to the respondent with the requisite medical
certificates for a change in sex designation on her birth registration (and
correspondingly her birth certificate) pursuant to s.36 of the VSA. The "applicant's
request was granied by the respondent and on November 28, 2008, the respondent

issued the applicant a birth certificate indicating that her sex was female.

[8]  The applicant contends that the requirement that she have and certify that she
had “transsexual surgery” in order to cbtain a birth certificate which accorded with her
gender identity infringed her right to equal treatment without discrimination on the basis
of sex and/or disability with respect to services contrary to s.1 and s.11 of the Code.
The argument that the respondent discriminated against her on the basis of disability,
however, is advanced in the alternative with some reluctance on the applicant’s part,

because, notwithstanding that she has been diagnosed with Gender Identity Disarder
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{by psychiatrist Dr. Chris Mcintosh who testified at the hearing of this matter), the
applicant does not regard her gender identity as a “disability”. In the Application she
filed with the Tribunal, the applicani aiso alleged that she had been discriminated

against on the basis of sexuatl orientation. However, that ailegation was not pursued at

the hearing.

[6] The respondent concedes that discrimination against someone on the basis of
his or her status as a transgendered person would constitute discrimination on the basis
of sex and/or disability, contrary to the Code. However, the respondent disputes that it

treated the applicant in a discriminatory manner.

71 The respondent submits that in order to establish that she was discriminated
against contrary to the Code, the applicant must prove that she was treated in a distinct
manner that caused her a disadvantage as a transgendered pérson. The respondent
submits that the applicant has not done this. According to the respondent, the evidence
shows that the appiicant had an orchiectomy in February 2008 for reasons unrelated to
the requirements in $.36 of the VSA. When the applicant subsequently appiied 1o the
respondent for a change in sex designation on her birth registration, her request was
granted. In the circumstances, the respondent submits that the applicant cannot show
that she personally experienced any disadvantage in her dealings with the respondent,
and thus cannot establish discrimination. The respondent describes this as its main
argument on the Application and submits that the Application should be dismissed on

this basis alone.

(8] The respondent further submits that the Application ought fo be dismissed
because the applicant has failed to establish that her right to substantive equality under
the Code was infringed by showing that the requirements for changing sex designation
perpetuate disadvantage, prejudice or stereotyping against transgendered persons.
The respondent submits that its requirements for changing the sex designation on a
birth registration advance a iegitimate public policy objective, namely the objective of
ensuring that registered vital event data is accurate and rehable. The respondent

submits that the requirements for changing sex designation cannot be said fo
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perpetuate disadvantage, prejudice or stereotyping if they further valid government

objectives.

(9} In the allernative, the respondent submits that .36 of the VSA constitutes a
"special program” designed to assist a disadvantaged group within the meaning of s.14
of the Code, namely, transgendered persons who have had “transsexual surgery” that
alters their "anatomical sex structure” because they suffer from severe Gender Identity
Disorder and require surgery as part of their treatment. The respondent submits that if
s.36 of the VSA is a special program within the meaning of s.14 of the Code, it cannot

be found to infringe upon the applicant’s right to equal treatment with respect to services

under the Code.

[10] In the further alternative, the respondent submits that its requirements for
changing the sex designation on a birth registration are “reasonable and bona fice”
within the meaning of s.11 of the Code, in that they constitute a form of reasonable
accommodation of the needs of transgendered persons in relation to the birth
registration system. In this regard, the respondent submits that it would cause the
respondent undue hardship to change the sex designation on birth registrations and
birth certificates without medical verification that “transsexual surgery” had been

performed.

{141 The applicant submits that s.36 of the VSA ought not to be regarded as an
accommaodative measure within the meaning of s.11 of the Code because it directly
discriminates against transgendered persons. The appiicant further submits thai the
respondent has not discharged its onus of proving that it would cause undue hardship
for the respondent to change the sex designation on transgendered persons’ birth
registrations and correspondingly their birth certificates without requiring “franssexual
surgery” to have occurred. The applicant submits thaf the needs of transgenderad
persons could be accommeodated through far less invasive and less harmful means than
surgery. In support of this proposition, the applicant points out, and the respondent
agrees, that since 2006, the Ontario Minisiry of Transporiation has allowed

transgendered persons to change the sex designation on their drivers’ licences, without
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surgery, by submitling a letter from a doctor who has examined or freated the
fransgendered person that states the doctor's opinion that a change in the sex

designation on the person’s driver's licence is appropriate.

[12] The Ontario Human Rights Commission (“the Commission”} intervened in this
matter with respect to whether s. 36 of the VSA constitutes a “special program” within
the meaning of s.14 of the Code. The Commission submits that 5.36 of the VSA can be
gither a "special program” within the meaning of s.14 of the Code or an accommeodative
measure under s.11 of the Cods, but not both. The Commission submits that .36 of
the VSA is properly regarded as a limited form of accommodation of transgendered
persons in relation to the respondent's system of birth registration and certification
under the VSA and not as a "special program” under s.14 of the Code. The
Commission submits that even if 5.36 of the VSA were construed as a "special
program’, s.14 would not serve to insulate the respondent from a Code challenge by the
applicant, since she falls within the group of persons whom the “special program” was
intended to benefit: Onfaric (Human Righis Comrmission) v. Ontario, 1894 Cantli 1580
(ONCA), (1984), 19 O.R. (3d) 387 {(C.A) ("Roberts”).

[13] The applicant adopts the Commission's submissions with respect to .14 of the

Code.

SUMMARY OF FINDINGS

[14] " For the reasons set out below, | find that the requirement that Ontaric birth
certificates reflect the sex assigned at birth, unless a person has and certifies to the
respondent that he or she has had “transsexual surgery” and that the sex designation
on his or her birth registration should be changed as a result, resulted in distinct and
disadvantageous treatment of the applicant on the basis of her status as a
transgendered person; andfor that such requirement had a distinct and
disadvantageous effect on the applicant on the basis of her status as a transgendered

person, and therefore on the basis of the Code-protected grounds of sex and/or

disability.
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[15] | further find that the requirement that Ontario birth centificates reflect the sex
assigned at birth unless a person has and certifies to the respondent that he or she has
had "transsexual surgery’ is substantively discriminatory because it exacerbates the
situation of transgendered persons as a historically disadvantaged group, and thus
perpetuates their disadvantage. [n the aliernative, the requirement that Ontario birth
certificates reflect the sex assigned at birth unless a person has and cerdifies to the
respondent that he or she has had "transsexual surgery” is substantively discriminatory
because it perpetuates stereotypes about transgendered persons and their need to

have surgery in order to live in accordance with their gender identity, among other

things.

116] | further find that the respondent has not established that the requirement that
Ontario birth certificates reflect the sex assigned at birth unless a person has and
certifies o the respondent that he or she has had “transsexual surgery” is “reasonable
and bona fide” within the meaning of s.11(1}(a) of the Code, including by proving that i
could not remove “franssexual surgery” as the prerequisite for a change in sex

designation on a birth registration without incurring undue hardship.

[17] Nor has the respondent established that s.14 of the Code insulates it from the

applicant’s claim that she was discriminated against by the respondent.

[18] Accordingly, | find that the respondent has infringed the applicant's right {o be
free from discrimination with respect to services on the basis of sex and/or disability and
make certain orders to ensure future compliance with the Code pursuant to the
Tribunal’'s remedial authority under 5.45.2(1).3 of the Code. This is not, however, an
appropriate case in which o direct the respondent to prove monetary compensation to

the applicant. Nor is the applicant entitled to the other remedies sought.

WITNESSES

[19] The applicant testified on her own behalf at the hearing in this matter. She also
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called Dr. Dan Karasic, a psychiatrist with expertise in the treatment and care of
transgendered persons, among other things, as an expert witness. The applicant's
family doctor, Dr. Irene Jansz, and Dr. Chris Mcintosh, a psychiatrist to whom she was
referred by her famiiy doctbr‘ also testified..The respondent called the Ontario Deputy

Registrar General and the Director of the Thunder Bay Production and Verification

Services Branch, Ms. Judith Hartman, to testify on its behalf.

SCOPE OF APPLICATION

[20] At the hearing of the Application, the applicant led evidence as to certain
“instances of harassment and discrimination that she experienced as a transgendered
person in the mid to late 1990’s, some of which she atfributed to the fact that she had to
use government-issued identification {not her birth certificate) that exposed her as
transgendered by indicating that she was male, even though she was presenting herself
as female; andfor the fact that she was unable to obtain government-issued

identification that was congruent with her gender identity.

[21] In response to guestions from me about the scope of her claim against the
respondent, the applicant clarified early on in the proceeding that, although she sought
to adduce evidence of cerfain of her past life experiences as background to her
discrimination complaint, she was not alleging that the respondent infringed her rights
under the Code at any point prior to her decision o have surgery in 2008. The hearing
proceeded on that basis. Du'ring the hearing, the respondent objected to any attempt by
the applicant to hold it Hiable for discrimination or harassment that the applicant
experienced at the hands of others and/or to hold the respondent liable for events or
series of events that were not raised before the Tribunal in a timely way pursuant to
$.34 of the Code. However, in light of the position taken by the applicant with respect to
the limited scope of her discrimination claim, it was not necessary for me to determine
the respondent’s objections. There is no dispute and in any event it is clear that the
applicant’'s decision to have surgery was part of a series of events, the last of which

transpired within the one-year period preceding the filing of the Application.
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BACKGROUND FACTS
Vital Events Registration in Ontario

1221 The respondent administers the VSA, and certain other legislation, through the
Office of the Registrar General. Onfario’s Registrar General is the Minister of
Government Services. However, most of the Registrar General's duties under the VSA
are delegated to the Deputy Registrar General, Judith Hartman. For the most part, Ms

Hartman’s evidence was not in dispute.

[23] As the Deputy Registrar General for Onfaric, Ms Hariman is responsible for
overseeing the Office of the Régistrar General. She is also ihe Director of the
respondent’s Thunder Bay Preduction and Verification Services Branch and Ontario's
representative to the Vital Statistics Council for Canada, an association of all of the
Deputy Registrar Generals, or equivalents, throughout Canada, which develops national
standards, shares policy work and addresses issues that impact vital statisiics

registration in jurisdictions across Canada.

Functions of the Office of the Registrar General

[24] Ms Hartman testified that the Office of the Registrar General performs three

hasic functions.

[25] First, it is required to register all of the vital events that happen in Ontario.
Specifically, the Office of the Registrar General is statutorily required to maintain a
uniforn system of registration of vital events in Ontario, which include births, marriages,
deaths, still-births, adoptions and changes of name (s.2 of the VSA). Ms Hartman
testified that maintaining a uniform system of registration means ensuring that ail of the
entries into a gi\}en register are consistent, complete and accurate so that each record

in the register contains the same data as every other record in the register.

[26] Second, Ms Hartman testified that the Office of the Registrar General is required

to provide proof of registration, or certificaies, to individuals who need them. Ms
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Hartman testified that certificates contain information extracted from the registration of

the vital event and are proof that the vital event occurred and of the information

contained in the certificate.

277 Third, Ms Hariman testified that the Office of the Registrar General compiles vital
statistics for the Province of Ontario. Specifically, it draws data out of the registrations,
aggregates it, “cleans” it (by identifying any unusual outliers, which might be indicative
of a technical error or something of that sort) and then provides it to different requesters,
mainly researchers from inside and outside government, so that they can conduct
research and analysis for different purposes, prnimarily public policy decision-making

purposes. Like other Canadian provinces and territories, Ontario’s Office of the

2012 HRTG 726 (CanL!l)

Registrar General also provides vital statistics data to Statistics Canada, which compiles

vital statistics data on a national level.

Relationship between Birth Certificates and Personal Identification

[28] Ms Hartman testified that when vital event registration began in Ontaric in the
1800's, the government did not provide people with proof of registration (i.e.
ceriificates). However, as society evolved and government and other organizations
pegan to develop many benefit programs, birth certificates gained prominence as a way

for such “downstream users” to uniquely identify individuals in a reliable way and

preserve the integrity of their programs.

1291 However, Ms Hartman pointed out that there are important distinctions between
birth certificates and forms of personal-identification that can be used to confirm the
identity of the bearer. Ms Hartman testified that while the birth certificate contains
information about a vital eveni, namely a birth (such as the name of the person bom,
the date and location of his or her birth, and the perscn’s sex), it is not possible fo
determine whether a person presenting a birth certificate is the person named on the
| certificate merely by looking at the document. By confrast, forms of personal

identification such as driver's ficences and passporis contain biometric markers such as
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photographs and signatures, which can be used to confirm that the document in

question pertains 1o a particular individual.

[30] Alhough Ms Hartman was at pains to explain that that the primary purpose of
vitai events registratioh is to collect data about events that happen to people and nct to
provide identification (ihe respondent submits that downstream users rely an the birth
certificate as the basis for issuing forms of personal identification, such as drivers’
licences and passports, nof at the respondent’s behest, but on their own initiative), Ms
tHartman acknowledged that vital event data is a basis for “defining and recording
individual identity”. Ms Hartman also testified that in addition to coliecting vital event
information so that we can learn about our society, we register vital event data because
we recognize that as a child grows, sfthe will require proof of registration (i.e. a birth
certificate) in order to obtain health insurance, go to school, participate in sports, obtain
a driver's licence, eic. Ms Hartman testified that because downstream organizations use
the information on the birth certificate as the basis for access o services and benefits

they provide, the birth certificate is often referred to as a “foundation” document.

Accuracy and Reliability of Vital Event Data

[31] Ms Hartman festified that accuracy and reliability are the key principles
underlying the registration of vital event data. Ms Hartman testified that accuracy is
achieved in the vital event registration system by requiring data about vital events {0 be
recorded soon after the vital event has taken place, in recognilion of the fact that people
will be less likely to forget or become confused about the details surrounding the vital
event if they record them soon after the event. Ms Hartman testified that reliability in the

vital event registration system is achieved by having vital event data corroborated by an

independent third party.

[32] For example, Ms Hartman testified that, within a few weeks of a birth, the parents
of the child {or just the mather, if no father is indicated) are required to send the Office
of the Registrar General a "Statement of Live Birth" containing specific pieces of

information about the birth. The physician or midwife attending the birth is separately
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required to send the Office of the Registrar General a “Notice of Live Birth” with details
about the birth. if the information contained in the Statement of Live Birth is
corrobeorated by {i.e. matches) the infermation contained in the Notice of Live Birth, then
the birth is enterad into the birth register. Once corroborated, the Statement of Live Birth
constitutes the birth registration. A long-form birth ceriificate is a certified true copy of
the birth registration. The more familiar short-form birth certificate, alsoc called a “wallet”

birth certificate, contains an extraction of some but not ali of the data contained in the

birth registration,

[33] Ms Hartman testified that the accuracy and reliability of data entered into the vital
events registration system is important because the data is relied upon as the basis for
research, which is in turn used to make fundamental public policy and planning
decisions about our society. For example, Ms Hartman testified that population data is
derived from birth, death and migration data, which in turn is used to calculate transfer
payments to the province from the federal government, which in tum can be used to
build infrastructure such as roads and hospitals. In addition, Ms Hartman testified that
the insurance industry uses vital statistics information to calculate standard mortality
and morbidity rates, which determine our insurance rates, Ms Hartman aiso testified
that researchers use vital event data to gauge the effectiveness of certain medical

treatments and to determine whether they will be made more broadly available fo the

general public.

[34] Ms Hartman testified that the accuracy and reliability of data on birth registrations
is also important because of the many benefits that can flow from birth registration, the
many “downstream” things that a person can de with information from the registration.
Ms Hartman testified that many organizations, including various branches of the
provincial and federal governments, various school hoards, banks, and amateur
sporting organizations rely on the accuracy and reliability of information in the birth
regisiration as the basis for determining eligibility for the services or benefits they
provide. Ms Hartman testified that, among other things, birth certificates are required to
abtain a driver’s licence, social insurance number, passport, and health insurance; to

register for school, to apply for Registered Education Savings Plan government grants,

10
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to register with some amateur sporis organizations, and in relation to certain

immigration and estate mafters.

[35] As noted above, Ms Hartman testified that the respondent does not require
‘downstream” organizations to rely on registered vital event data in administering their
programs. Rather, such organizations choose to do so as a matter of their own policies
because it saves them from having to develop their own systems for gathering and
verifying the required information. lllustrating the reliance of at least some downstream
users on the vital statistics registration system, Ms Hartman testified that the Vital
Statistics Councll of Canada receives and considers petitions from downstream
organizations fo make changes to the vital event registration system so that it better

serves their purposes.

Amendments to Vital Event Data

[36] Ms Hartman testified that once data is entered into a vital event register, such as
the birth register, it is never removed or deleted. However, Ms Hartman testified that
any vital event data can be amended with satisfactory evidence that the amending
information is accurate and relable. Ms Hartman testified that amendments to vital
event information are made on the face of the registration in such a way that the original
information can be seen on the registration of birth {(and thus on the long-form birth
certificate) and continues to be available to researchers. (Parentheses are put around
the ariginal information on the registration and the corrected information is entered next
to it.) Ms Hartman testified that this also applies to changes in sex designation on birth

registrations made pursuant to .36 of the VSA.

{37} Ms Hartman testified that requests to amend vital event data to correct errors on
vital event registrations are dealt with under .34 of the VSA. Ms Hartman testified that
transgendered persons are not able fo use $.34 of the VSA to change the sex

desi'gnation on their birth registrations. Rather, they must comply with the requirements

in 5.36 of the VSA.

11
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Change in Sex Designation pursuant to s.36 of the VSA

[38] Over the five-year period preceding the hearing in this mafter, Ms Hariman
testified that the Office of the Registrar General processed an average of approximately

40 requests for changé of sex designétion on a birth registration per year.

[38] Ms Hartman testifted that five things are required pursuant to 5.36 of the VSA in
order to change the sex designation on a birth registration and birth certificate: an
application from the person who wants his/her sex designation changed; a certificate
from the physician who performed “transsexual surgery” on the applicant confirming that
‘transsexual surgery’ has been performed and that the sex designation on the
applicant's birth registration should be changed; a certificate from a second physician
licensed to practice in Ontario certifying that s/he has examined the applicant, that
“transsexual surgery” was performed upon the applicant, and that the sex designation
on the applicant’s birth registration should be changed; any birth certificates the
applicant may have showing the old sex designation; and a fee. Ms Hariman tfestified
that a request to change sex designation on a birth registration must also be

accompanied by a request for a birth ceriificate showing the changed sex designation.

[40] Ms Hartman testified that she does not know why “transsexual surgery” was
selected as the prerequisite for changing sex designation on a birth registration. Nor
does her office have any position on the purpose underlying the requirement for

“transsexual surgery” in order to change sex designation on a birth registration.

The Applicant

[41] The applicant testified that she was born with male genitalia. Accordingly, the
registration of the applicant’s birth that the Office of the Registrar General entered into

Ontario’s birth register indicated that the applicant’s sex was "male”.

f[42] The appflicant testified that she knew she was ‘different” as early as age 5, if not
younger. However, she was afraid to identify herself as a girl. She testified that her birth

family felt threatened by any attempts she made to behave as female during her

12
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childhood years and that she was raised as a male. The appiicant testified that,
especially in her teenage years, she did everything she could to be male, even though
she always identified as female. The applicant testified thai, during her childhood, she
felt jealous of other people who got to be their own gender. She described growing up

~as “traumatic”.

[43] in the fall of 1895, at the age of 19, the applicant left home to go ¢ university in
another town. She decided that she was going to live full-time as a woeman, even
though her family had told her that if she "changed her gender”, she might as welt

“disappear’. The applicant had no contact with her family for at least three of the four

2012 HRTO 726 (Cant.ll)

years of her university career.

[44] The applicant’'s university experiences were not without hardship. The applicant
testified, for example, that when she told the people at the boarding house where she
planned to stay that she was going to live as a woman, they told her that she would "get

AIDS and die within a year.” The applicant left as a result and ended up in a shelter.

[45] The applicant also encountered problems in the academic sphere. The applicant
enrolled in the university’s nursing program. However, when the Dean of the faculty
found out that the applicant was transgendered, he told her that he would not support
her transition or accommedate her in terms of dealing with patients or work placements,
The applicant testified that the Dean pressured her to switch to a Bachelor of Science
degree instead of continuing in the nursing program, which she did because she did not
see any other option. The applicant testified that the Dean told her that she could come

back to nursing in a few years after she had “transition[ed] further”.

[46] Otherwise, the applicani testified that she had the same rights as everyone else
during her university years in the sense that she was able to live her gender on campus
without having it chalienged. The applicant put this down {o the fact that her student

identification card did not have a sex designation on it, which would identify the

applicant as male.
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[471 In the fall of 1895, during her first year at university, the applicant legally changed
her name to a “female” name through the Office of the Registrar General. At the same
time, the applicant asked the Cffice of the Registrar General whether she could have
the sex designation aon her birth certificate changed to “femaie”. The applicant testified

that the Office of the Registrar General told her that such a change could not be made

uniess the applicant had “transsexual surgery”.

[48] The applicant testified that ajthough she did her best in university to "stay on her
feet’, she battled depression and anxiety and could not focus on school because there
was {oo much “residual pain”. The applicant testified that she got a lot of “F's” because

she was unahle to concentrate on her studies. She never graduated from university.

[49] The applicant testified that after her university days came to an end, in the spring
of 1999, she tried to figure out how she would cope in the "real world” — presenting
herself as a woman on the one hand, but having to show government-issued
identification that {old everyone that she was male, on the other. The applicant lestified
that she knew it would be difficult to navigate the world outside campus with
*ambigucus” identification, that is, identification that bore her “female” name put still had
a male sex designation. She testified that she thought she would “die” if she tried to get
a job and an apartment in the real world without identification to back up her female
identity. The applicant testified that she decided instead that she would just live on a
bicycle and get a tent because she figured she would “last longer” that way. The
applicant testified that she came up with a kind of “suicidal fantasy” to bike up to the

Arctic to see the ccean and she set off to do that.

[50] At one point during her joumney, in August or September 1999, the applicant
testified that a person with whom she was hiiching a ride drove off with everything the
applicant owned. The applicant testified that with nothing and nowhere to go, she had to
return home to her mother and a community where she was known as male “and
nothing more than that”. During her testimony, the applicant identified this as the point
at which she lost her freedom. The applicant testified that her mother was embarrassed

of her and tried to hide her from the communily because she did not want people fo
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know that the applicant was transgendered. The applicant testified that she could not

live like that, “cooped up like a chicken”. She testified that she started working as a
male “as a form of compromise” and because she needed to earn money to suppoit
herself and pay her bills. The applicant testified that she did not feel that she had any
choice but to start working as a man, because she had no way, legally, to work as a
woman as long as her identification indicated that she was male. The applicant testified
that she only felt safe working as a man. She testified that she feared that if she were
to try to live and work as @ woman, her |.D. “might catch up” to her. She testified that

she was “paranoid” about her [.D. and felt “hunted down”.

{81] In the fall of 1998, the applicant legally changed her name back to the one she
had been given at birth. The applicant testified that she changed her name back
because it was an ongoing discussion “if not battle” between her and her mother and
because she could not think of any other way that she could be successfully employed
without her history “hauniing her”. The applicant testified that although she presented
herself publicly as a man, she continued to identify as female and to live as a woman in
her private life. The applicant testified that her life during this period consisted of

nothing but working and hiding at home.

[52] The applicant testified that she continued living in her mother’s community for a
year to a year and a haif and then moved to Toronto where she started to work as a
bicycle courier. Then, in 2002, the applicant started io apprentice in a frade. The

applicant became a fully licensed tradesperson in May 2007, at which point she maved

fo Alberta for work.

{563] The applicant testified that, although over the years she did her best to present
herseif publicly as a man, because she felt she had to, she was "living a lie” and not
being herself. The applicant testified that she did not know how to make sense of
herself or her life and that she had no stability. The applicant testified that, during this
“incredibly difficult” period of her life, she did not have a social life and did not-interact

with the world.
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[54] The appficant testified that in or around December 2007, she was working as a
tradesperson in Alberta when a very homophobic apprentice who had been harassing
her and calling her “gay” poked her in the face with a tool and ripped some paperwork
out of her hands. The applicant testified that she broke the tool defending herself and

that both she and the apprentice were fired as a result of the incident.

[55] The applicaht testified that for years she had planned to transition to her felt
gender and after the “too! incident”, she proceeded with her plan. The applicant testified
that she knew for certain that when she transitioned to her gender, she did not want to
live in a "'no man’s land” where she had no identification to back up the fact that she was
female. The applicant testified that she felt that peopie would not accept her as a
woman if she did not have 1.D. that said she was female. She testified that such LD,

was the foundation she needed to live and work as a woman without discrimination or

harassment.

[56] The applicant testified that she had known since 1895 that she needed to have
‘transsexual surgery” in order to change the sex designation on her birth certificate. The
applicant testified that she started researching on the internet, looking for anywhere that
she could obiain such a surgery. The applicant testified that she also made telephone
inquiries of a number of surgeons across North America {o see what kind of surgeries
they performed and which ones she might be able to obtain without meeting the World
Professional Assaciation for Transgender Health’s ("WPATH") Standards of Care for the
Health of Transsexual Transgender, and Gen.der Nonconforming People (the
“Standards of Care”). (Dr. Karasic testified that before performing genital surgery on a
person, especially vaginoplasty or phalioplasty, most surgecns will require the person to
have met the Standards of Care, by having had two mental heaith evaluations, been on
hormones for a year and lived consistently in his ar her new gender role for one year
before having surgery. Dr. Karasic testified that most surgeons require adherence fo the
Standards of Care because it is considered 10 be good clinical practice and shields
doctors from malpractice claims. Dr. Karasic testified, however, that adherence to the
Standards of Care is entirely voluntary and not regquired in any legal sense. I should be
noted that, in his Aprii 4, 2008 psychiatric evaluation of the applicant, Dr. Mcintosh
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stated that the applicant’s years of living as a woman during university would satisfy the

Standards of Care criteria for real-life experience.)

[57] The applicant testified that in response to her inquiries, she received a call back
from Dr. Kimmel. The applicant testified that Dr. Kimmel told her over the phone in late
January 2008 that he could do a transsexual surgery for her that would allow her o get
her 1.D. changed, namely an orchiectomy, and that he had helped other transgendered

people from Ontario change their |.D.

(58] The applicant testified that she decided to go ahead with the orchiectomy with Dr.
Kimmel in late January or early February 2008. The applicant travelled to the United
States and, after an in-person consuitation with Dr. Kimmel on February 3, 2008,

underwent a bilateral orchiectomy on February 4, 2008.

[59] Following the surgery, Dr. Kimmel wrote the applicant a February 4, 2008 letter in
which he certified that he had performed a bilateral orchiectomy on the applicant: In that
letter, Dr. Kimmel refers to the applicant by her then legal “male” name and aiso by the
applicant’'s previous “female” name, the name to which she would legally rever in

September 2008. Dr. Kimmel's February 4, 2008 letier “to whom it may concern” aiso

states:

This lefter is wrilten with the intention of certifying that she should be
regarded as female from this date as far as any legal documents including
drivers’ license, social security card, passport, voting papers, or any other
similar legal procedures,

{60] Dr. Kimmel's letter was notarized on February 7, 2008, and mailed to the
applicant at some point after that. The applicant testified that it took "“months” for the

letter to arrive.

[61] At the hearing, the applicant testified that although she was “happy” that she had
the orchiectomy because it allowed her o move on with her life as a woman, the

decision o have surgery was not without trauma. The applicant festified that she was
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unable to sleep for days after having the orchiectomy and felt very agitated. The
applicant also testified that she felt very angry that surgery had been required in order to

obtain a change in sex designation on her birth registration,

[62] The applicant also testified that she did not teil anyone that she had had an
orchiectomy for quite a while after the surgery, for fear of being labeled mentally
unstable. The applicant did, however, tel| helr family doctor, Dr. Jansz, that she had had
an orchiectomy right after she got back from the United States. Dr. Jansz removed the

applicant’s sutures and treated the surgica! wound left by the orchiectomy.

[63}] In or around July 2008, the applicant applied to the Office of the Registrar
General to change her name back fo the “female” name she had had from 1995 to 1999
when she living as a woman. in a letter to the Office of the Registrar General that
accompanied her Change of Name Application, the applicant attempted to have the
Office of the Regisirar General change the sex designation on her birth certificate by
writing that she was “now legally considered a female” and attaching a copy of Dr.

Kimmel's February 4, 2008 letter.

[64] The respondent processed the applicant's Change of Name Application and on
September 8, 2008, issued the applicant a bith certificate reflecting the requested
name change. However, the respondent did not change the sex designation on the
applicant’s birth certificate, no doubt because the applicant had not complied with the
respondent’s requirements for change of sex designation on a birth registration,
pursuant to s.36 of the VSA. The sex designation on the birth certificate issued to the

applicant in September 2008 was “‘male”.

[65] The documentary evidence indicates that, on September 15, 2008, the applicant
spoke to the Office of the Registrar General by telephone about the fact that the sex
designation on her birth certificate had not been changed in accordance with her
request. Although the evidence on this point was somewhat unclear, it appears that the
Office of the Registrar General sent the applicant the proper forms to apply to change

the sex designation on her birth registration as a result of this call.
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[66] Meanwhile, after receiving her new birth certificate in September 2008 (i.e. the
one with the “female” name but the male sex designaticn), the applicant applied to have
the name on her Ontario driver’s licence and OHIP card changed fo her new “female”
name. A temporary Cntario driver’s ficence and an OHIP card bearing the applicant’s

female name — but a male sex designation — were issued to the applicant on September

23, 2008,

[67] The applicant testified that she staried living and working in her female gender
“full-time” in or around September 2008. The applicant testified that she did not intend to
start working in her female gender until she had received |.D. indicating that she was
female, but she was going through a lot of emotions at that time and she just started

going to work as a woman.

[68] However, the applicant testified that she was "scared” going to work as a woman.
She testified that one co-worker in particular made death threals against her. The
applicant tesfified that she normally would not “bring any issues to anybody” but when it
came to death threats, she felt compelled to do something about it. The applicant
testified that she brought the fact that she had received death threats to the attention of
the union steward and the general foreman in her workplace, hoping that they would
take steps to rectify the matter, but they just laughed at her and ignored her compiaint.
The applicant testified that the steward and the foreman also warned her not to go to
the police because if she did, she would never be able to find work again. To make
matters worse, the applicant testified that the steward and foreman insisted on referring
to her by her old “male” name. The applicant testified that she had asked that people at
work refer to her by a short form of her female name which also happens to be a
gender-neutral first name. The applicant testified thal the steward and the foreman

refused to do that and told her that the only name they would honour was the "male”

name on the “dispatch slip” under which the applicant had started to work at the

company, months earlier.

[69] The applicant was laid off from her job in September 2008. She testified that,

based on her seniority, she felt that she ought not to have been included in the group of
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workers who were laid off at that time, but she decided not to grieve because she did
not want {0 “rock the boat’; she wanted to be able to get work through the union in the

futlire.

[70] At some point on or before September 23, 2008, the applicant received the
proper forms to apply for a change in the sex designation on her birth registration from
the respondent, inciuding the two medical certificates required pursuant to s.36(2) of the
VSA. Dr. Kimmel compieted his cerificate on October 2, 2008, certifying that he had
performed “franssexual surgery” on the applicant and that the sex designation on the
applicant’s birth registration ought {o be changed. The applicant’s family doctor, Dr.
Jansz, completed the other requisite medical certificaie on October 15, 2008. Dr. Jansz
testified that she was initially unsure as to what would qué[ify as "transsexual surgery”
30 she telephoned the Office of the Registrar General to check. Dr. Jansz testified that
an employee at the Office of the Registrar General clarified for her that an orchiectomy
combined with the appiicant's “living and looking like a woman® would satisfy the
respondent's requirements for a change in sex designation. She completed the medical

certificate accordingly.

[71] it should he noted that Ms Hartman testified that employees of the Office of the
Registrar General are not supposed to advise dociors on what surgeries gualify for

changing sex designation. She testified that this is a matter left entirely to the discretion

of the doctors.

[72] The appilicant, who was present during Dr. Jansz's call to the Office of the
Registrar General, testified that she felt angry about the respondent’s certification
process, and specifically, the fact that her family doctar was the person “hovering over
her” to determine if ihe applicant’s gender was ‘real’ hased on her genifals. The
applicant testified that she felt insulted and degraded by the experience of having the

validity of her gender judged based on her genitals.

[73] The applicant submitted her completed Application for a Change in Sex
Designation to the Office of the Registrar General in or around late October 2008,
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together with a request for an amended birth certificate, which must accompany such an

Application.

[74] The Office of the Regisirar General returned the applicant’s Application to her,
unprocessed, on November 5, 2008 on the stated basis that the applicant had not sent
her long-form birth certificate in with her Appiication. The Office of the Registrar General
requires all previously issued birth cerfificales to be returned to it before it will process
an amendment to an Ontario birth registration. As it happened, the applicant had
erroneously indicated in her October 2008 Application for Change of Sex Designation

and/or accompanying request for a birth ceriificale that she was in possession of a long-

2012 HRTO 726 (Canl)

form birth certificate. After her Application was returned to her, the applicant corrected it
to reflect the fact that she had never been in possession of a long-form birth certificate

and resubmitted it to the respondent in November 2008.

(75} The applicant's Application for a Change in Sex Designaticn on her Birh
Registration was processed by the respondent on November 18, 2008, and on
November 28, 2008, the respondent issued the applicant a birth certificate indicating

that her sex was “female”.

[76] The applicant testified that after she received the birth certificate on December 3,
2008, she applied to have the sex designation on her Ontanio driver's licence and OHIP
card changed to “female”. The applicant obfained a temporary Ontario driver's licence
indicating that her sex was "female” on December 3, 2008. An OHIP card with a female

sex designation was also issued fo the applicant on December 3, 2008,

[77] Although, as noted above, the applicant could have applied to change the sex
designation on her Ontario driver's licence without submitting a birth certificate
indicating that she was “female”, the applicant's uncontradicted and unchallenged
testimony was that she was not aware of that until afier she had undergone surgery and
after she used her “female” birth certificate tc apply for a change in sex designation on

her driver’s licence on December 3, 2008.
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LEGISLATIVE PROVISIONS

Human Rights Code

(78] Section 1 of the Code provides a guarantee of equal treatment with respect to

services without discrimination on specified grounds, including sex and disability:

1. Every person has a right to equal treatment with respect to services,
goods and Tacilities, without discrimination because of race, ancestry,
place of origin, colour, ethnic origin, citizenship, creed, sex, sexuai
orientation, age, marital status, family status or disability.

[78] Section 11 of the Code provides that “adverse effect” discrimination constitutes
an infringement of the right fo equal treatment without discrimination, subject to the

“reasonable and bona fide” defence in s.11{1)(a) and other defences in the Code

{s.11{1)(b}:

11. {1) Aright of a person under Part | is infringed where a requirement,
qualification or factor exists that is not discrimination on a prohibited
ground but that results in the exclusion, restriction or preference of a
group of persons who are identified by a prohibited ground of
discrimination and of whom the person is a member, except where,

(a} the requirement, qualification or factor is reasonable and bona
fide in the circumstances: or

(b) it is declared in this Act, other than in section 17, that to
discriminate because of such ground is not an infringement of a
right.

(2) The Tribunal or a court shall net find that a requirement, qualification
or factor is reasonable and bona fide in the circumstances unless it is
satisfied that the needs of the group of which the persen is a member
cannot be accommodated without undue hardship on the person
responsible for accommodating those needs, considering the cost, outside
sources of funding, if any, and heaith and safety requirements, if any.

[80] Section 14 provides a defence to discrimination under the Code and is relied
upon by the respondent in this case.

14. (1) A right under Part | is not infringed by the implementation of a
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special program designed {o refieve hardship or economic disadvantage
or fo assist disadvantaged persons or groups to achieve or attempt to
achieve equal opportunity or that is likely to contribute to the elimination of
the infringement of rights under Part 1.

[81] Other relevant provisions of the Code include the preamble, which emphasizes

the importance of recognizing the “inherent dignity ... of all members of the human

family” and s. 9, which provides that “[nJo person shall infringe or do, directly or

indirecily, anything that infringes a right under this Part”.

2012 HRTO 726 {CanLlly

[62] Section 47(1) makes the Code binding on the Crown. Subsection 47(2) gives the
Code primacy over other Acts. However, that primacy is subject to the government’s
right to essentially “opt out’ of the Code (Onfaric (Disabiiity Support Program} v.
Tranchemontagne, 2010 ONCA 593 ("Tranchemontagne™), at para. 40), by enacting
legislation or promulgating a regulation that specifically provides that such legislation or

regulation is ic apply despite the provisions of the Code. There is no such provision in

this case.

Vital Statistics Act
[83] Section 36 of the VSA provides as follows:

CHANGES RESULTING FROM TRANSSEXUAL SURGERY

36(1) Where the anatomical sex structure of a person is changed {0 a sex
other than that which appears on the registration of birth, the person may
apply to the Registrar General to have the designation of sex on the
registration of birth changed so that the designation will be consistent with

the results of the transsexual surgery.

{2} An application made under subsection (1) shall be accompanied by,

(2) a cerlificate signed by a medical practitioner legally gualified to
practise medicine in the jurisdiction in which the franssexual

surgery was performed upon the applicant, certifying thati,

{i) he or she periormed transsexual surgery on the applicant,
and
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(i} as a result of the transsexual surgery, the designation of
sex of the applicant should be changed on the registration of
birth of the applicant;

(b) a certificate of a medical practitioner who did not perform the
transsexual surgery but who is qualified and licensed to practise
medicine in Canada certifying that,

{i} he or she has examined the applicant,

{iy the results of the examination substantiaie that
transsexual surgery was performed upon the applicant, and

(iiiy as a result of the transsexual surgery, the description of
the sex of the applicant should be changed on the
registration of birth of the applicant; and

(c) evidence satisfactory to the Registrar General as o the identify
of the applicant.

{3) Where it is not possible t6 obtain the medical certificate referred to in
clause (2) (a) or (b), the applicant shall submit such medical evidence of
the transsexual surgery as the Registrar General considers necessary.

(4} The Registrar General shali, upon application made to him or her in
accordance with this section, cause a notation to be made on the birth
registration of the applicant so that the registration is consistent with the

results of the surgery.

(8) Every birth certificate issued after the making of a notation under this
section shall be issued as if the original registration of birth had been
made showing the designation of sex as changed under this section.

[84] Section 49 of Regulation 1094 under the VSA, R.R.O. 1990 (“Regulation 1094"),
provides that applications for change of sex designation pursuant to 5.36 of the VSA, as
well as the medicai certificates required pursuant to .36{2)(a) and (b} of the VSA, shall

be in the form approved by the Registrar General.

WHETHER TREATMENT “WITH RESPECT TO SERVICES”

[85] In this case, the respondent doés not appear to dispute the applicant’s position
that the provision of a birth certificate fo persons born in Onfario pursuant to the

provisions of the VSA constitutes a "service” within the meaning of 5.1 of the Code. In
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any event, | am satisfied that the provision of a birth certificate pursuant to the VSA is a

“service” within the meaning of the Code.

{86] In Braithwaife v. Ontario {Attorney General), 2007 CanLil 56481 (Div. Ci}, at
para. 39-40, the Ontario Divisional Court upheld the Tribunal’s decision that:

..."service” must mean something which is of benefit that is provided by
one person to another or to the public. Braithwaite v. Ontario (Attorney
General), 2005 HRTC 31 (CanLH) at para. 22.

2012 HRTO 726 (Canljl)

[87] The respondent’s undisputed evidence in this case establishes that Ontario birth
certificates may be used to gain access to many benefits and services. They may be
used as foundaticnal documents to obtain, among other things, drivers’ licences, heaith
insurance, Social Insurance Numbers and Canadian passports. They may also be used
to register for scheool and certain sport teams. In these circumstances, it is clear that
when the respondent provides birth cerificates pursuant to the VSA, it provides
something of benefit to a person or to the public, and therefore provides a “service”

within the meaning of s.1 of the Code.

WHETHER TRANSGENDERED PERSONS FALL WITHIN A PROHIBITED GROUND
OF DISCRIMINATION UNDER CODE

[88] As the applicant poinis out, discrimination against transgendered persons has
long been regarded as discrimination on the basis of disability, sex or both: Hogan v.
Ontario (Health and Long-Term Care), 2006 HRTO 32 (Gender i{dentity Disorder found
to be “disability”); Vancouver Rape Relief v. BC Human Rights, 2000 BCSC 889, at
para. 53, as cited in Hayes v. Barker, [2005] BCHRTD No. 590, at para. 31-32 {sex);
MacDonald v. Downfown Health Club for Women, 2009 HRTO 1043 (sex); Kavanagh v.
Canada (Atftorney General), {2001] C.H.R.D. No. 21, at para. 135 {sex and disability),
Sheridan v. Sanctuary Investments Ltd. (c.o.b. B.J’s Lounge), {1999] BCHRTD No. 43,
at para. 97 and 110 (sex and disability).

[89] In this case, the respondent expressly concedes that discrimination against the

applicant as a transgendered person would constitute discrimination on the basis of sex
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and/or disability and therefore discrimination on the basis of one or more prohibited
grounds under the Code. The respondent submits, and | agree, that, in light of the
respondent’s concession, | need not determine whether the applicant falis within one or

the other or both of the protected grounds of sex and/or disability under the Code.

[90] The real issue between the pariies in this case is whether the respondent
discriminated against the applicant as a transgendered person. That is the issue fo

which | now turn,

WHETHER RESPONDENT DISCRIMINATED AGAINST THE APPLICANT

Analytical Framework

[91] The courts have held that the Code and the Canadian Charfer of Rights and
Freedoms, Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K),
1882, c. 11 (“the Charter”), share a common objective and should be interpreted in a
congruent manner. Thus, the discrimination analysis developed under 5.15{1) of the
Charter applies to Code challenges to legislation and government policy: Braithwaite,

above, at para. 47,

[92] In keeping with this, the Ontario Court of Appeal in Tranchemontagne, above, at
para. 86-91, held that the test for determining whether there has been discrimination
under s. 1 of the Code {and the one that is therefore applicable in this case) is the two-

part test articulated in R. v. Kapp, 2008 SCC 41 ("Kapp"):

1. Does the law create a distinction based on a prohibited ground?

2. Does the distinction create a disadvantage by perpetuating prejudice
or stereotyping?

[93] The first part of the test in Kapp may be satisfied by an applicant showing that
she has been subject to not only distinct but also disadvantageous treatment under the
law in guestion; or by establishing that the law has had a distinct and disadvantageous

impact on her on the basis of a prohibited ground of discrimination under the Code:
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Withler v. Canada (Attorney General), 2011 SCC 12, {2011] 1 S.C.R. 3986, at para, 31.
Specificaily, in order to meet the first step of the Kapp test, an applicant must de more
than establish that the law creates a mere distinction an the basis of a prohibited
ground. She must establish that the law creates a distinction on the basis of a
prohibited ground that creates a disadvantage for her in the sense of withholding
benefits from her that are available to others or imposing burdens, obligations or

restrictions on her that are not imposed on others: Tranchemontagne, above, at para.

73-79.

[94] The applicant must also show disadvantage at the second step of the Kapp test.
At that stage of the inquiry, the applicant must show that the distinclion in question
creates disadvantage by perpetuating disadvantage, prejudice or stereotyping. in most
instances, in the human rights context, an inference of stereotyping or of perpetuating
disadvantage or prejudice will generally arise based on the evidence establishing that
there is a distinction based on a piohibiled ground that creates a disadvantage in the
sense of withholding a benefit availabie to others or imposing a burden not imposed on
others (i.e. step one of Kapp): Tranchemoniagne, above, at para. 90; Hendershott v.
Ontario (Community and Social Services), 2011 HRTO 482, at para. 38-55; Ivancicevic
v. Ontario (Consurmer Services), 2011 HRTG 1714, at para. 175-178. However, some
cases will call for a more nuanced inquiry to properly assess whether a distinction
based on a prohibited ground that creates a disadvantage actually engages the right to

equal treatment under the Code in a substantive sense: Tranchemontagne, above, at

para. 91.

{95] Once a prima facie case of discrimination has been made out by satisfying both
steps of the Kapp test, the respondent may still avoid liability under the Code if it can
prove a statutory defence, such as the defence in s.11(1)(a) or 5.14 of the Code:

Tranchemontagne, above, at para. 109.

[98] In order to avail of the defence in s.11(1)(a) of the Code, the respondent must
prove that the “requirement, qualification or factor” which has disadvaniaged the

appticant is “reasonable and bona fide”, including by establishing that the needs of the
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group of which the applicant is a member could not have been accommodated without
undue hardship; Entrop v. !mperial Oil Limited, 2000 CanlIt 16800 (ON CA); Brifish
Coltumbia (Pub_ﬁc Service Employee Relations Commission} v. B.C.G.S.E U, 19398
CanlLHl 852 (SCC) (*Meiorin”), and British Columbia (Superintendent of Motor Vehicles)
v. British Columbia (Councif of Human Rights), 1999 CanLll 646, {1999] 3 S.C.R. 868
{*Grismer"}. The defence under s.11(1)(a) is available to the respondent to answer
prima facie cases of adverse effect discrimination and all but ¢lear-cut cases of direct

discrimination: Enfrop, above, at para. 80.

[97] In certain circumstances, a respondent may also successfully defend against a
claim of discrimination by demonstrating that the alleged discriminatory treatment arises
as a result of a “special program” aimed at helping disadvantaged groups improve their

situation within the meaning of 5.14(1) of the Code.
{98] With this analytical framework in mind, | now turn to the case before me.

Step One: Whether Law Creates a Distinction Based on a Prohibited Ground that
Creates a Disadvantage

[99] In this case, the applicant argues that she was freated in a distinct and
disadvantageous manner by the respondent on the basis of her status as a
transgendered person when it required her, pursuant fo .36 of the VSA, to undergo
“tfranssexual surgery” and then to have two doctors cerlify that she had done so in order

to obiain a birth certificate that accorded with her gender identity.

(100} In the allernative, the applicant argues that the VSA requirement that Ontario
birth certificates reflect the sex assigned at birth, unless and until a person meets the
surgical and certification requirements for changing sex designation on a birth

registration pursuant to the VSA, had a distinct and disadvantageous effect on her as a

transgendered person.

[101] 1 cansider each of these arguments in turn, below.
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Whether application of surgical and ceriification requirements pursuant fto 5.36 of VSA
restfted in distinct and disadvantageous treatment of the applicant

[102] The applicant submits that the VSA provides for the distinct treatment of
transgendered persons as compared 1o non-transgendered persons. Specifically,
whereas a non-transgendered person may readily obiain a birth certificate with a sex
designation that conforms to his or her lived and felt gender identity, a transgendered
person who wishes to obtain the same benefit is sﬁbject fo the surgical and certification
requirements in $.36 of the VSA. The applicant submits that the distinct treatment of
transgendered persons pursuant to s.36 of the VSA created a disadvantage for her in
that it imposed a burden on her first to have, and then to certify that she had had,
“transsexual surgery” in order to obtain the benefit of an "accurate” birth certificate (i.e.
one that accorded with her gender identity), a burden not carried by non-transgendered
persons. This, in essence, is the applicant’s claim that the application of s.36 of the VSA
tc her by the respondent constituted direct discrimination against her as a

transgendered person, contrary to s.1 of the Code.

[103] There appears to be no dispute, and, in any event, it is obvious on the face of the
legisiation, that $.36 of the VSA provides for the distinct treatment of transgendered
persons by requiring them to have “transsexual surgery” and then to certify that they

have done so in order to obtain a birth certificate with a changed sex designation.

[104] Nor does there appear to be any dispute that the applicant herself was treated in
a distinct manner on the basis of her status as a transgendered person insofar as she
was specifically required to fulfill the respondent’s requirements pursuant to s.36 of the
VSA before the respondent would issue her a birth certificate with a female sex
designation. This is apparent from the fact that the applicant was unsuccessiui when
she attempted to change the sex designation on her birth certificate to “female” in July
2008 by merely sending the respondent a letter from her surgeon confirming that he had
performed a bilateral orchiectomy on the applicant and asking that her birth certificate
be changed to reflect that she ought to be legally regarded as female. Consistent with
the respondent’s submission and Ms Hartman’s evidence that transgendered persons

may only change the sex designation on their birth certificates through s.36 of the VSA,
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the respondent did not process the applicant’s request for a change in sex designation
untif she complied with the respondent’s specific requirements pursuant to s.38 of the

VSA in or around October or November 2008.

[105] The real issue at this stage of the inquiry, and the one that gave rise to the main
factual dispute between the parties, is whether the distinct treatment of the applicant

pursuant {o 5.38 of the VSA created disadvantage for her,

[106] The applicant contends that the only reason she underwent a bilateral
orchiectomy on February 4, 2008 was so that she could fulfill the respondent’s
requirements pursuant to $.36 of the VSA and cobtain a birth certificate indicating that
she was female. The applicant submits the respondent's requirements thus compelled
her to undergo a highly invasiu-re and irreversible surgical procedure which scarred her
and rendered her sterile (unlike non-transgendered persons who need not have any
kind of surgery in order to obtain an *accurate” birth cerificate). The applicant submits
that this clearly amounted fo disadvantage within the meaning of step one of the Kapp

test.

[107] The appilicant further submits that having to certify to the respondent that she had
had surgery in order to have her gender recognized constituted distinct and

disadvantageous treatment of her as transgendered person within the meaning of step

one of the Kapp test.

[108] For its part, the respondent contends that the applicant underwent surgery
entirely for her own reasons, specifically to aid in her male-to-female gender transition,
and not so that she could obtain a birth certificate indicating that she was female. In
particutar, the respondent submiis that the applicant had an orchiectomy so that she
could avoid taking anti-androgen medications and achieve the feminizing effects of the
female hormones she was taking at lower doses. (According to the evidence of Drs.
Jansz and Karasic, anti-androgens are medications that suppress testosterone in a
person born with male sex organs. They are commonly taken by tranégendered women

in conjunction with female hormones to help them achieve a more feminine-looking

30

HTH-2014-00134

Page 517

2012 HRTO 726 (Canlil



appearance. It is not in dispute that a transgendered woman who has had an
orchiectomy does not need to take anti-androgens because the orchiectomy stops her

body from producing testosierone.)

[108] The respondent submits that the applicant cannot show that she was
disadvantaged by the surgical requirement for changing sex designation if she had
surgery for her own reasons, entirely unrelated to the respondent’s requirements. if she
cannot show that the distinct treatment of transgendered persons pursuant to the VSA
caused her any disadvantage, then the applicant cannot meet the first siep of the testin
Kapp. As noted above, the respondent describes this as its main argument in this case

and submits that the Application ought to be dismissed on this basis.

Requirement that applicant certify that she had had “transsexual surgery” was distinct
and disadvantageous treatment whatever the applicant’s reasons for surgery

[110] Even if, as the respondent submits, the applicant had surgery for reasons entirely
unrelated to the respondent’s requirements for changing sex designation, | find that the
applicant was still subject to distinct treatment as a transgendered person when she
was required to have two doctors certify to the respondent that she had had
“transsexual surgery” and that the sex designation on her birth registration should be
changed as a result, pursuant to 5.36(2) of the VSA. The applicant's evidence about her

expenence of the certification process establishes that such distinct treatment was also

disadvantageous.

[111] The applicant testified that she felt angry that she was required by the
respondent to have her family doctor certify, pursuant to s.36(2)(b) of the VSA, that the
applicant had had “transsexual surgery” and that the sex designation on her birth
certificate should be changed to female” as a result. The applicant testified that it was
degrading to have her doctor determine whether her gender was “real” based on the
manner in which her genitals had been surgically altered. The applicant testified that
she feit undermined and violated by the whole cerlification process, which she
described as “ugly”. The thrust of the applicant’s testimony was that she felt that it was

disrespectful, insulting and unfair to require transgendered persons, such as herself, {o
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prove that they had had surgery in order tc obtain a birth certificate that was congruent
with their lived and felt gender. The applicant’s testimony on these points was clear and

compelling, thoroughly plausible, and consistent with the overali evidence. | accept it as

credible.

[112] The respondent disputes that it was demeaning for the applicant to have to get
her family doctor to complete the certificate required by the respondent pursuant to
$.36(2) of the VSA. In this regard, the reépondent points aut that the applicant’s family
doctor did not have to éubject the applicant to a physical examination specifically so that
she could confirm that the applicant had had “transsexual surgery” and that her sex
designation ought to be changed as a result. This is because, prior to completing the
medical certificate required by the respondent pursuant to s.36(2)(b) of the VSA, Dr.

Jansz had already examined and treated the surgical wound left by the applicant’s

orchiectomy.

[113] As should be clear from the above-noted evidence, however, the applicant does
not contend that she was demeaned by a physical examination by Dr. Jansz. The
applicant's argument that she was freated in a distinct manner that created
disadvantage for her as a transgendered person rests on her evidence, which | accept,
that she was demeaned by the fact that it fell to Dr. Jansz to determine whether the
applicant's gender would be recognized as valid based on the manner in which her

body had been altered by “transsexual surgery”.

{114] | hasten to add that my finding that the requirement that the applicant have fwo
doctars cenify that she had had “franssexual surgery” in order to change the sex
designation on her birth registration constituted distinct and disadvantageous treatment
of the applicant as a transgendered person is not based on the fact that the abplioant
had to go through any kind of certification process in order o change the sex
designation on her birth registration. The respondent argues, and | agree, that the need
for corroboration is a generally applicable vital statistics principle that applies any time a
person seeks {0 amend registered vital event data. My finding that the applicant was

disadvantaged in the cenlification process is based on what the applicant had to have
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certified — namely that the applicant's sex designation should be changed as a result of

‘transsexual surgery”.

[115] Specifically, for the reasons set out below, | find that making “transsexual
surgery” a prerequisite for obtaining a change in sex designation is discriminatory
against tfransgendered persons because it perpetuates the disadvantage, prejudice and
stereotyping experienced by them. It follows that requiring the applicant as a
transgendered persen to cerfify that she had had “transsexual surgery” in order to
obtain a change in sex designation that accorded with her gender identity was
discriminatory, whatever the reasons for surgery. The applicant's evidence about her

experience of the certification process is consistent with this finding.

{116] Accordingly, | find thal the applicant was subject {o distinct and disadvantageous
treatment on the basis of her status as a transgendered person, and therefore on the
basis of sex and/or disability, when she was required to have her doctor certify that she
had undergone “transsexual surgery” as a condition for obtaining a change in sex
designation on her birth registration. On this basis alone, the applicant has met step

one of the test in Kapp.

Surgical requirement for changing sex designation on a birth registration pursuant to
5.36 of the VSA also distinct and disadvantageous treatment of the appiicant because it

was part of reason applicant had surgery

(117] In addition, in the circumstances of this case, | also find that the applicant
experienced distinct and disadvantageous treatment on the basis of her status as a
transgendered person at the time she had an orchiectomy in February 2008. This is
because | am satisfied on a balance of probabilities that the applicant's decision to have
an orchiectomy in February 2008 was compellied in parf by the respondent’s surgical

requirement for changing sex designation on a birth registration pursuant to 5.36 of the

VSA.

[118] | say "part” of what compelled the applicant to have surgery because | agree with

the respondent that, contrary to the applicant's assertion, the evidence establishes on a
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balance of probabilities that the applicant's desire to avoid taking anti~éndrogens also

factored into her decisicn to have an orchiectomy.

[119] In particular, the uncontradicted and unchallenged evidence of the applicant's
family ddbtor, Dr. Jansz, was that the applicant told her on either January 25 or 29,
2008, days before she travelled to the Uniled States to have the orchiectomy, that she
“‘want{ed] an orchiectomy” and that she thought it wouid be “safer” for her than taking
anti-androgens. At the same appointment, Br. Jansz and the applicant discussed the
fact that an orchiectomy would stop the applicant’'s body from producing testosterone,

resufting in a "less masculinizing effect”.

[120]} In addition, Dr. Mcintosh, the psychiatrist who assessed the applicant just two
months after she had had an orchiectomy, records in his April 4, 2008. consuitation
report that the applicant had a bilateral orchiactomy “because of the difficulty she had
with the anti-androgen medication.” Although it is not clear whether this information was
provided to Dr. Mcintosh by the applicant herself or in her family doctor’s referral note,
the applicant acknowledged that she did tell Dr. Mcintosh that she had to stop taking
anti-androgens during her university years because they made her sick. The applicant
also testified that she felt “very strongly” about transitioning to her female gender as

naturally as possible and with as little reliance on hormones and medications as

possible.

[121] To the extent that the applicant urges me to find that she did not have an
orchiectomy fo avoid taking anti-androgens because she did not actually need anti-
androgens fo suppress testosterone “due to hypothalamic suppression” or otherwise, |
agree with the respondent that the applicant lacked the requisite expertise te give this
evidence and that it is inadmissible. Alternatively, the applicant’s evidence that doctors
advised her during her university years that she did not require anti-androgens was
hearsay and therefore inherently unreliable. | am not prepared to give it any weight in

the circumstances.

[122] The above evidence establishes on a balance of probabilities that the applicant
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preferred not to have to take anti-androgens as she fransitioned to her felt gender; and
that the fact that an orchiectomy would eliminate the need for the applicant to take anti-
androgens played a role in her decision to have a bilateral orchiectomy in February
2008. However, the fact that a desire to avoid anti-androgens was one reason the
applicant decided fo have an orchieciomy does not mean that it was her only reason, as
the respondent contends. Indeed, and although my rejection of the apptlican{'s evidence
that she had surgery for the exclusive purpose of "becoming legal in fher] gender”
causes me fo approach the balance of her evidence with some caution, the
preponderance of the evidence establishes that the applicant’s desire to comply with the
respondent’s requirement for “transsexual surgery” and thereby obtain a change in sex
designation aon her birth certificate was also a significant factor in the applicant’s
decision to have an orchiectomy. Moreover, this is the real issue for me in determining
whether the applicant experienced any disadvantage as a result of the respondent's
requirement for “franssexual surgery” as a prerequisite for changing the sex designation

on her birth registration.

[123] The thrust of the applicant's evidence was that she had surgery o satisfy the
respondent’s requirements pursuant {0 s.36 of the VSA because she felt a compelling
need to have all of her identification, inciuding her birth certificate, identify her as female
so that she could Yive her gender”. The applicant testified that she felt "congruent”
identification documents which uniformly identified her as female were necessary in
order to give her the foundation she needed fo live as a woman, without harassment
and discrimination. The applicant testified that she felt that her gender wouid not be
taken seriously if she was presenting herself to the world as a woman and then having
to show identification indicating that she was male. The applicant likened having to
present identification with a mate sex designation on it while living as a woman to being
“forced to tell people you're not what you are.” She festified, "You don’t get to tell
- people who you are. Your 1.D. says who you are.” The applicant testified that she had
surgery because she was “never going to give anybody an excuse to underming” her
again based on who her L.D. said she was. The applicant testified that she felt a deep

- and compelling need to have official documentation that "backed up” her gender so that
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she could feel secure and confident living as a woman. She further testified that a desire
to obtain such documentation through s.36 of the VSA is what led to her decision to
have an orchiectomy. Her evidence on these points was clear and compelling, rich in
detail, internally consistent, and thoroughly plausible, when plausibifity is assessed, as it
ought to be, according io what was reasonable for the applicant as a transgendered
person “in that place and in those conditions”™ Faryna v. Chomey, [1952] 2 D.L.R. 354
{(B.C.CA)

[124] The applicant testified that she feared that presenting herself as a woman and

012 HRTO 726 (Canli)
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then showing identification indicating that she was male would open her up to the
possibility of assaults and discrimination, particularly in the employment and housing
contexts, The applicant testified that this fear was grounded in certain experiences in
her past when the applicant, while living as a woman, was threatened with death and

assaulted after showing identification bearing a male sex designation.

[125] The respondent does not appear to challenge the applicant’'s evidence that she
experienced harassment and/or discrimination in the past because of her status as a
transgendered person. Moreover, the respondent expressly stated during the hearing
that it did not doubt the applicant’s sincerity when she testified that she believed that her
past experiences of discrimination and harassment as a transgendered person were
linked to her having shown her "male” 1.D. while living as a woman. However, the
respondent attempted to make much of the fact that the applicant could not prove that
her I.0. — and cerfainly not her birth certificate — was the reason she had been identified

as transgendered. However, | do not think much, if anything, turns on that.

[128] Whether the applicant was acfually identified in the past as transgendered and
discriminated against because of her I.D. is irrelevant. What is relevant is whether the
applicant genuinely believed, based on past experience or otherwise, that identification
which said she was "male” could identify her as transgendered and thereby expose her
to discrimination and/or harassment. This is relevant because it goes to the issue
whether it was therefore important fo the appficant to have a birth certificate and other

identity documents that uniformly identified her as female. This in turn helps me fo
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assess whether the applicant had surgery in whole or in part so that she could fulfill the
respondent’s requirement for “transsexual surgery” in order to change the sex

designation on her birth registration.

[127] | have no difficulty accepting the applicant’s evidence that she feared that
identifying herselif as transgendered (which is exactly what she would be doing if she

was presenting herself publicly as a woman and showing identification that said she

was “male”) could expose her {o discrimination and even possible violence. In my view,

that propaosition is not at all controversial and is well supported by the expert evidence of

20%2 HRTO 726 {Canlit)

Dr. Karasic, in particular (discussed below). |t makes perfect sense to me that the
applicant would have wanted identification that said she was female as she transitioned
to her feit gender of female. This, in {urn, bolsters the applicant’s evidence that a desire

to obtain a birth certificate with a “female” sex designation motivated her decision to

have an orchiectomy.

[128] The respondent submits that the fact that the applicant testified that she was
“happy” that she had had the orchiectomy, and told her doctors so, afier the fact,
militates against a finding that she feit compelled {o have surgery in order to obtain the
change in sex designation on her birth registration. However, | do not agree. Given the
circumstances in which the applicant, as a transgendered person, found herself during
the relevant time frame, [ have no trouble accepting the applicant’s explanaticn that she
was happy that she had had the surgery because it allowed her to obtain official
documentation that “backed up” her gender identity and {o move on with her life as a
woman. | also accept the applicant's evidence that even though she was “happy” she
had an orchiectomy for these reasons, that did not mean that her decision to have
surgery was “without trauma” or that she was not angry that surgery was a prerequisite
for her to change the sex designation on her birth regisiration. The applicant's evidence
on these points was clear and compelling, infernally consistent and consistent with the

prepbnderance of the evidence, and | accept it as credible.

[129] The respondent also submits that | ought to reject the applicant’'s evidence that

she had surgery so that she could meet the respondent’s requirements for changing the
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sex designation on her birth registration given that the applicant did not attempt to
obtain a change in sex designation on her birth registration until late July 2008, nearly
six months after she had surgery. | note however that the applicant was not cross-
examined as to why she did not attempt to change the sex designation on her birth
registration earlier than she did. [n the circumstances, 1 am not prepared to reject the
applicant's evidence that she underwent an orchiectomy to comply with the

respondent’s requirements for changing sex designation merely because the applicant

did not apply fo-change the sex designation on her birth registration until July 2008.

2012 HRTO 726 (Cantlf)

[130] My finding that the applicant had an orchiectomy at least in part (and in
significant part, in my view) ta satisfy the respondent’s requirements for a change in sex
designation on her birth registration is consistent with and further bolstered by the
applicant's uncontradicted and unchallenged evidence that, at the time that she was
deciding whether to have an orchiectomy with Dr. Kimmel, she ook a number of sieps

to confirm that such surgery would allow her to change the sex designation on her

identification.

[131] For example, the applicant specifically confirmed with Dr. Kimmell that the
surgery he would do woulid allow her to change her L.D. in addition, the applicant read
some personal festimonials on the internet from other transgendered people claiming
that they had been able io obtain change their identification after having Dr. Kimmel
perform an orchiectomy. The respondent objected to this evidence on the basis of
hearsay. However, | do not accept the evidence for a hearsay purpose — namely, o
establish that Dr. Kimmel did help other transgendered people from Ontario change the
sex designation on their identity documents — but as evidence of the applicant’s state of

mind at the time she was deciding whether to have surgery.

[132] Another key piece of evidence that is consistent with and supports the applicant's
testimony that she had surgery in order to change the sex designation on her hirth
certificate and other identification is the letter that Dr. Kimmel wrote on February 4,
2008, and had notarized on February 7, 2008. That letter, on its face, was written for the

express purpose of “certifying that [the applicant] should be regarded as female from
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this date as far as any legal documents including drivers’ license, social security card,
passport, voting papers, or any other similar legal procedures”. To my mind, the fact
that, on the very day that the applicant had surgery, the applicant obtained a letter from
br. Kimmel, the specific purpose of which was to help her change the sex designation
on her identification, goes a fong way towards bolstering the applicant’s evidence that a
desire to change her “identification” by meeting the respondent's requirement for

“transsexual surgery” motivated the applicant to have surgery on February 4, 2008.

[133] At this juncture, | should note that although the respondent maintains that the
birth certificate is not a form of personal identification, it is abundantly clear that the
applicant certainly regarded her birth cerificate as a piece of “identification”, It is also
worth painting out that the “identification” the applicant sought to change after having
surgery, with Dr. Kimmel's February 4, 2008 letter, was her birth certificate. After the
applicant succeeded in changing the sex designation on her birth certificate {o female,
py complying wiih the respondent’s requirements pursuant to .36 of the VSA, she used
her changed birth certificate to have the sex designations on her driver's licence and her

QOHIP card amended.

[134] Having found that the applicant underwent surgery at least in part to obtain a
birth certificate with a female sex designation, it foflows that the respondent’s surgical
requirement for changing sex designation constituted distinct and disadvantageous

treatment of the applicant on the basis of sex and/or disability.

[135] In coming to this conclusion, | agree with the applicant that, while the fact that the
applicant had mixed reasons for surgery may be very relevant if and when it comes time
to assess the degree of harm the applicant experienced, and thus the remedy to which
she may be entitled, the fact that the applicant had mixed reasons for surgery is not a
basis upon which the respondent may avoid fiability under the Code altogether. On the
contrary, as fong as the requirement for “franssexual surgery” as a prerequisite for
changing sex designation on her birth registration constrained and/or exerted any
pressure on the applicant’s decision to underga an inherently invasive and nsky surgicat

procedure {(and | have found it did), this is a sufficient basis upon which to conclude that
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the applicant was disadvantaged by the respondent's requirement for “transsexual
surgery” pursuant to .36 of the VSA. Moreover, the disadvantage experienced by the
applicant was clearly linked to her status as a lransgendered person and thus to the
protected grounds of sex and/or disability. This is because the applicant as a
transgendered person was obliged to have surgery in order to obtain a benefit, namely
a birth certificate with a sex designation that matched her gender identity, whereas non-
transgendered persons are not subject to any such obligation or burden. That may not
be the intent of the legislation hut that is the effect; and it is with the effect of legislation

with which we need to be primarily concerned: Tranchemantagne, above, at para. 75-

79.

[136] Finally, ! wish to address the fact that, at the hearing, the respondent referred a
number of times to the fact that when the applicant applied for a change in sex
designation on her birth registration, after having had “transsexual surgery”, the
respondent prompily issued the applicant the amended birth certificate that she
requested. To be clear, however, the fact that the applicant "got what she asked for”
does not enter into the liability analysis in this case (although it cerfainly could, in an
appropriate case, be relevant to remedy). The question at this stage is whether the
respondent’'s requirement that the appiicant underge “transsexual surgery” in order to
obtain a change in sex designation on her birth registration was discriminatory on the
basis of sex and/or disability. Whether or not the applicant complied with the
respondent’s requirements has no bearing on whether the requirements themselves

were discriminatory io begin with.

[137] in sum, the applicant has me! her burden of showing that the application of the

respondent’s surgical and cedtification requirements pursuant to s.36 of the VSA

resulted in distinct and disadvantageous {reaiment of the applicant on the basis of her

status as a transgendered person, and therefore on the basis of sex and/or disability.

The applicant has thus met step one of the Kapp test.

[138] As to whether such treatment was discriminatory in a substantive sense, that

depends on whether it perpetuates disadvantage, prejudice, or stereotyping against
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transgenderad persons within the meaning of the second step of the test in Kapp. !
address this below after considering the alternative argument that the legislative
scheme for issuing birth ceriificates under the VSA had a distinct and disadvantageous

effect on the applicant as a transgendered person.

Reguirement that birth cerlificates reflect sex assigned at birth, uniess a person has and
certifies she has had “transsexual surgery”, has a distinct and disadvantageous effect
on fransgendered persons

[139] Although the applicant's main argument is that she was {freated by the
respondent in a distinct and disadvantageous manner pursuant to .36 of the VSA, the
applicant argues in the alternative that hers may also be regarded as a case of
discriminatory effect. The applicant submits that the VSA requiremén’f that her bir{h
certificate reflect the sex assigned to her at birth, unless and untit she complied with the
requirements in 5.36 of the VSA, had the effect of withholding a benefit from her that
was available to others, namely an "accurate birth certificate” {i.e. one that accorded
with her gender identity), unless and until she took the extraordinary step of surgically
altering her body and certifying that she had done so. The applicant argues that the

legislative scheme thus had a distinct and disadvantageous effect on her as a

transgendered person.

[140] The Supreme Court of Canada addressed the concept of adverse effect
discrimination in Ontario (Human Rights Commission} v Simpsons-Sears Ltd., [1985] 2

S.C.R. 536 (“Simpsons-Sears”), at para. 18:

A distinction must be made between what | would describe as direct
discrimination and the concept already referred to as adverse effect
discrimination in connection with employment. Direct discrimination ocours
in this connection where an employer adopts a practice or rule which on
its face discriminates on a prohibited ground. For example, "“No Catholics
or no women or no blacks employed here.” There is, of course, no
disagreement in the case at bar that direct discrimination of thai nature
would coniravene the Act. On the other hand, there is the concept of
adverse effect discrimination. it arises where an employer for genuine
business reasons adopts a rule or standard which is on iis face neutral,
and which will apply equally to all employees, but which has a
discriminatory effect upon a prohibited ground on one employee or group
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of employees in that it imposes, because of some special characteristic of
the employee or group, obligations, penalties, or restrictive conditions not
imposed on other members of the work force. (emphasis added)

[141] The applicant argues, and | agree, that the provision of a birth certificate is a
service which is generally available to the population born in Ontario. Persons who are
born in Ontario may apply to the respondent for a birth certificate which reflects, among
other things, the sex designation recorded on their registration of birth (5.43(1)(d) of
VSA). There is no dispute between the parties that the sex designation recorded on the
registration of birth is based on whether the infant has male or female genitafia, as
observed at birth by the parent(s) and the physician or midwife atiending the birth (and
leaving aside those cases of ambiguous or “undetermined” genitalia, which is not the

case before me).

{142] The applicant submits that when a member of the non-transgendered majority
applies to the respondent for a birth certificate, he or she can expect to receive a birth
certificate with an accurate sex designation, in the sense that it accords with his or her
gender identity. This is to be contrasted with the applicant's experience as a
transgendered woman. The applicant submits that although she has always considered
herself female, she received and could only receive a birth certificate from the
respondent indicating that she was male, unless and unti! she complied fully with the
respondent’s requirements pursuant to .36 of the VSA In this way, the applicant
submits that the service in question, i.e. provision of a birth certificate, was available to
her on a distinct or differential basis as compared fo others who are not transgendered.
The applicant also takes the position that that the unavailability of a birth certificate that
accords with gender identity {unless and until the surgical and certification requirements
for change of sex designation have been met} has an adverse effect on transgendered
persons such as herseif, because without appropriate 1.D. that verifies a transgendered

person’s gender, people do not respect it.

[143] The applicant's position is supported by the Commission’s Policy on

Discrimination and Harassment because of Gender Identily, which describes the

42

HTH-2014-00134

Page 529

2012 HRTO 726 (Canlih



legisiative scheme for issuing birth certificates under the VSA as an example of

constructive (i.e. adverse effect) discrimination against tfransgendered persons:

The Vital Stafistics Act requires that all birth certificates in the province
identify individuals as male or female. This requirement is neutral on its
face since it requires all people to be identified as male or female.
However, for an individual whose gender identity does not conform to the
desjgnation on his or her birth certificate, this may have an adverse
impaci. The person whe shows this identification or relies on it to obtain a
permit or official document may be refused because the service provider
observes an inconsistency between the way the person presents
him/herself and the designation on the birth certificate.

2012 HRTO 726 (Canllly

[144] As an intervenor in this case, the Commission takes a position consistent with

the one advanced in the above-noted Policy.

[145] In my view, the VSA’s requirement that the sex designation on a birth certificate
reflect the person’s genitalia as observed at birth clearly affects transgendered persons
differently than non-transgendered persons because of the "special characteristics” of
transgendered persons. Obviously, non-transgendered persons may readily obtain a
birth certificate with a sex designation that is congruent with their gender identity or their
sense of “who they are” just by virtue of the fact that they are not transgendered. A
transgendered person, on the other hand, by definition, has a gender identity which is
incongruent with the sex assigned at birth, Accordingly, | find that the legislative scheme

for issuing birth certificates under the VSA has a differential impact on transgendered

persons.

[146] The legislative scheme aiso has a disadvantageous impact on transgendered
persons in a couple of ways. First, | have no doubt that it would be distressing for
anyone to possess a government document which says that officially s/he is not the
gender s/he feels herself {0 be and the gender in which s/he presents herself to the

world. In this sense, | have no trouble accepting the applicant’s submission that having

a birth certificate which is consonant with one’s gender identity is a benefit available to

non-transgendered persons under the VSA which is not available {o transgendered
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persons (at least not in the normal course and not without exiraordinary measures being

taken on their part).

(147} In addition, a transgendered person is at a comparative disadvantage when he or
she has occasion to use a birth certificate which does not accord with his or her gender
identity. As noted above, birth certificates are regularly used as foundational documents
to obtain other forms of identification, such as driver's licences, passports, Social
Insurance Numbers, and OHIP cards. The respondent's witness also testified that
Ontario birth cerlificates are sometimes required by banks, schools, sperts associations
and others in order to gain access to services which they provide. When, in accessing
any of these services or benefits, a fransgendered person is required to produce (or has
occasion to produce) an official government document which states that the person’s
gender is something other than their expressed gender, this will inevitably affect how
the person’s gender is perceived (ie. whether he is “really” a man or whether she is
“really” a woman) and opens the door for others to question the validity of the person’s

expressed gender idlentity‘

[148] A non-transgendered woman can confidently produce a birth certificate when she
is required to do so (or when it would be convenient to do so) without having to cdntend
with a sex designation that is incongruent with her lived experience. Her gender identity
accords with the sex assigned at birth and is not open to guestion or challenge. For a
transgendered woman, however, this simple act is fraught with risk. Wil she be
perceived differently as a result of producing a birth certificate that shows that “officially”
she is a different gender from the one in which she presenis? Will her gender identity
be questioned or challenged by the person viewing her birth cettificate? Will she even
perhaps be subject to ridicule or humiliation as a result of producing a government-
issued document that states that she is a different gender than the one in which she
presents herself? Whereas non-transgendered persons can blithely produce their birth
certificates without any such fears or risks, this is the sort of disadvamtage experienced
by transgendered persons every time they are required to produce or have occasion 10
produce a birth certificale bearing the sex assigned at birth, as opposed fo their lived

and felt gender identity.
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[148] Nor is there any doubt that the applicant herself was differentially and
disadvantageously impacted by the ordinary requirement under the VSA that birth
certificates reflect the sex assigned at the time of birth, and during the one-year period

prior to the filing of the Application on February 4, 2008.

[150] Untl early December 2008, when the applicant was finally successful in obtaining
a birth certificate with a female sex designation, the applicant had a birth certificate
which stated that she was “male” notwithstanding the fact that the applicant self-
identified as female and at least from September 2008 had a “female” name and was
living as a woman. Thus, for all of the reasons set out above, during the period from
September 2008 to early December 2008, the facially neutral requirement under the
VSA that birth certificates (generally} reflect the sex assigned at birth clearly affected
the applicant as a transgendered person in a distinct and disadvantageous manner, as
compared fo those who are not transgendered and whose gender identity is therefore

congruent with the sex designation on their birth certificates.

[161] The respondent disputes that the applicant experienced any disadvantage as a
result of having a birth certificate that was incongruent with her gender identity. The
respondent submits that from approximately 1999 to September 2008, the appiicant’s
“male” identification was consistent with her then lived and outwardly presented male
gender. The respondent also disputes that the applicant experienced any disadvantage

as a result of having a birth certificate with a “male” sex designation during the period of

time that she was living as a woman, because, on the applicant's own evidence, she

never showed anyone her “male” birth certificate while living as a woman. In my view,
however, the fact that the applicant did not show anyone her "maie” birth cerfificate
while she was living as a woman does not mean that she did not experience any
disadvahtage as a resuit of having a birth cettificate indicating that she was “male”. The
applicant's evidence, which | accept as credible, is that she did not use her birth
certificate during this period of time specifically because doing so would undermine her
gender. In my view, the applicant's reluctance to use her "male” birth certificate while
living as a woman because she feared it would exposé her as fransgendered is a

burden she carried that others did not, by reason of a personal characteristic which falls
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within a prohibited ground (Withler, above, at para. 62) and therefore constitutes a

disadvantage within the meaning of the first sfep of the Kapp test.

[152] In addition, there is ample evidence, which | have already accepted as credible,
that a birth certificate that accorded with her gender identity was regarded as a benefit
by the applicant and reasonably so. This benefit, though readily available to non-
transgendered others, was withheld from the applicant until she met the respondent’s
requirements for change in sex designation pursuant to s.36 of the VSA in early
December 2008. This is a further basis upon which to find that the VSA requirement
that birth ceriificates reflect the sex assigned at birth had a distinet and
disadvantageous effect on the applicant as a transgendered person within the meaning

of step one of the Kapp test.

[153] Accordingly, the applicant has established that the provisions of the VSA had a
distinct and disadvantageocus effect on her as a transgendered person, and therefore on
the hasis of sex and/or disability, in satisfaction of step one of the test in Kapp. In
coming fo this conclusion, | am not unmindful of the fact that s.36 of the VSA provides a
mechanism by which transgendered persons may obtain a birth certificate with a sex
designation that accords with their gender identity..In my view, however, that does not
change the fact that the status quo (i.e. birth certificates that reflect the sex assigned at
birth) affects transgendered persons in a differential and adverse manner as compared

to non-transgendered persons.

[154] | now turn fo the issue whether the requirement that Ontario birth certificates
reflect the sex assigned at biﬂﬁ uniess a person meets the requirements for changing
sex designation pursuant to $.36 of the VSA is substantively discriminatory against
transgendered persons in the sense that it perpetuates disadvantage, prejudice and/or

stereotyping within the meaning of step two of the Kapp test.

Step Two: Whether Distinction Perpetuates Prejudice and Stereotyping

[185] In order to establish that she has heen discriminated against within the meaning
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of the Code, the applicant must also establish that the distinction created by the law (in
the differential treatment and/or differential impact sense) is substantively discriminatory
in the sense that it perpetuates disadvantage, prejudice or stereotyping against

transgendered persons. {Tranchemontagne, above, at para. 83-84)

[156] In determining whether there has been substantive discrimination within the
meaning of the second step of the Kapp test, the focus is on the experience of the
applicant and the impact of the differential treatment on him or her. Placing the focus on
the claimant's perspective and experience gives effect to the strong remedial purpose

underlying human rights legislation such as the Code: Tranchemontagne, above, at

para. 79. As the Supreme Court stated in With/er, above, at para. 37:

Whether the s. 15 analysis focuses on perpetuating disadvantage or
stereotyping, the analysis involves locking at the circumstances of
members of the group and the negative impact of the law on them. The
analysis is contextual, not formalistic, grounded in the actual situation of
the group and the potential of the impugned law to worsen their situation.

[157] In Withler, above, at para. 35-36, the Supreme Court of Canada explained that
there are two ways in which claimants may show that the law has a substantively

discriminatory impact in terms of prejudicing or stereotyping:

The firsi way that substaniive inequalily, or discrimination, may be
established is by showing that the impugned law, in purpose or effect,
perpetuates prejudice and disadvantage to members of a group on the
basis of personal characteristics within s. 15(1). Perpetuation of
disadvantage typically occurs when the law ftreats a historically
disadvantaged group in a way that exacerbates the situation of the
group: Thus judges have noted that historic disadvantage is often linked to
s. 15 discrimination. In R. v. Turpin, [1889] 1 S.C.R. 1296, for example,
Wilson J. identified the purposes of 5. 15 as "remedying or preventing
discrimination against groups suffering social, political and legal
disadvantage in our society” (p. 1333). See also Haig v. Canada (Chief
Electoral Officer), [1993] 2 S.C.R. 995, at pp. 1043-44; Andrews, at pp.
151-53, per Wilson J.; Law, at paras. 40-51.

The second way that substantive inequality may be established is by
showing that the disadvantage imposed by the iaw is based on a
stereotype that does not correspond to the actual circumstances and
characteristics of the claimant or claimant group...
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| consider each of these, in turn, below.

Perpetuation of disadvantage
[158] The first way in which an applicant can establish that her right to substantive

equality has been infringed is by showing that the impugned law perpetuates

disadvantage by freating a historically disadvantaged group in a way that exacerbates

the situation of the group.

[159] In Tranchemontagne, above, the Ontario Court of Appeal siated that, in the
human rights context, it is frequently unnecessary to conduct a detailed analysis under
step two of the Kapp test. This is because, "in most cases” under the Code, an
inference of stereotyping or perpetuating disadvantage or prejudice will generally arise

once the applicant has shown a distinction based on a prohibited ground that creates a

2012 MRTO 726 (CanLi)

disadvantage in the sense of withholding a benefit available to others ar imposing a
burden not imposed on others. Tranchemontagne, above, at para. 90, Hendershoit,

abové, at paras. 45-55; lvancicevic, above, at paras. 161 and 175.

[180] in my view, the Court of Appeal's decision in Tranchemontagne reflects the fact
that human rights legislation such as the Code has as its primary purpose the protection
of those who have been historically disadvaniaged on the basis of the grounds
enumerated in the Code. When legislation treats or affects members of a historically
disadvantaged group in a distinct and disadvantageous manner precisely because of
their membership in that group, it often follows that the impugned legislation
perpetuates disadvantage of the group within the meaning of the second step of the
Kapp test. This is what | take from the Court of Appeal's finding that step two of the
Kapp test ought not to be treated as a free-standing requirement in cases under the

Code: Tranchemontagne, above, at para. 95.

[161] However, the Court of Appeal also stated that, in some instances, a more
nuanced inquiry may be necessary to properly assess whether a distinction based on a
prohibited ground infringes the right fto substantive equality under the Code

(Tranchemontagne, above, at para. 91). The aim of such an inquiry is to separate out
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those cases which, though involving a distinction which creates a disadvantage aon the
basis of a prohibited ground, nonetheless lack a "convincing human righis dimension™
Granovsky v. Canada (Minister of Emplaoyment and immigration), 2000 SCC 28, [2000]
1 S.C.R. 703 at para. 70; Hendershott, above, at paras. 49-51, often because the

affected group has not been subject to histeric disadvantage: Hendersholf, above, at

para. 50 and cases cited therein.

[162] 1 have already found that the respondent's scheme for issuing birth cerificates
based on the sex assigned at bith pursuant to the VSA had a distinct and
disadvantagecus impact on the applicant as a fransgendered person and/or that the
respondent’s requirement that the applicant have and certify that she had had
‘transsexual surgery” in order to change the sex designation on her birth registration
constituted distinct and disadvantageous freatment as a transgendered person, which is
really just the flip side of the same coin. In my view, in this case, as in “most cases” that
arise in the human rights context, an inference that the impugned iegisiation and/or the
application thereof perpetuates disadvantags against transgendered peopie properly
arises based on the same evidence that establishes that the appficant was treated
and/or affected in a distinct manner as a transgendered person that creatéd a
disadvantage for her by withholding a Seneﬁt from her that was available to others or

imposing a burden on her that was not imposed on others.

[163] Having said that, at the risk of repetition, and assuming, without finding, that this
i5 a case that requires a more nuanced inquiry, { am satisfied that the applicant has met
the second step of the test in Kapp by showing that the scheme for issuing hirth
certificates pursuant to the VSA perpetuates disadvantage against transgendered
persons by exacerbating the situation of this historically disadvantaged group. Indeed, |
do not think there can be any doubt about this, when the focus is placed on the
experience and perspective of transgendered persons, as the law says it ought to be.

Tranchemontagne, above at para. 79; Withler, above, at paras. 37-40.

[164] The applicant argues that transgendered persons are a historically

disadvantaged group, and | agree. In my view, it is beyond debate that transgendered
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persons such as the applicant are a historically disadvantaged group who face extreme
social stigma and prejudice in our society. This is a notorious fact and it is appropriate
for the Tribunal to take notice of it. Indeed, | have already done so at an earlier stage of

this proceeding: XY v. Ontario (Government and Consumer Services), 2010 HRTO

19086, at para. 10.

[165] If | did have any doubt about the disadvantaged position of transgendered
persons in our society {which | did not), it would have been removed by Dr. Karasic's

uncontradicted and unchallenged testimony about some of the difficuities facing

2012 HRTO 726 {CanLll)

transgendered persons. Specifically, Dr. Karasic testified that transgendered persons as
a group tend to face very high rates of verbal harassment and physical assauilt and are
sometimes even murdered because of their transgendered status. Dr. Karasic also
testified that it is very difficult for transgendered persens to find employmeht, that there
are very high rates of unemployment amang transgendered people generally, and that
many transgendered peopie are fired once they are exposed in the workplace as being
transgendered. He testified that he himself has had "many” highly skilled and college-
educated transgendered patients with very promising professional careers who were
unable to find employment upon transitioning to their felt gender, sometimes ending up
in homeless shelters. In addition, Dr. Karasic testified that suicide attempis and
subsiance-related disorders are commonly associated with gender identity disorders.
During his testimony, Dr. Karasic referred a couple of times fo the ridicule which
transgendered perscns often experience. He testified that the fear of being ridiculed
tends to limit transgendered persons’ outside activity. Dr. Karasic described the social

stigma atfached to being transgendered as "pretly severe”.

[166] The disadvantaged position of transgendered persons in our society has also
been recognized by the Ontario Human Righits Commission in its Policy on
Discrimination and Harassment because of Gender Identity, which was put before me
by the applicant in this case and which | am required to consider pursuant to $.45.5(2)
of the Code. In its Folicy, the Commission posits that that “there are, arguably, few
groups in our society today who are as disadvaniaged and disenfranchised as

transgenderists and transsexuals”. The Commission’'s Policy goes on fo state that
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transgendered persons tend to be “feared and hated” in our society and that there is
hostility toward their very existence. The Commission also observes that transgendered
persons, as a group, tend o experience a variety of problems, including discrimination
in the workplace, harassment, denial of services, violence, high suicide rates, substance
abuse and poverty. See also Hogan, above, at paras. 263, 329-331, and 402-410,
where Vice-chair Hendricks, writing in a partial dissent, relied on evidence before herin
that case, including expert evidence, to conclude that transsexuals were a “discrete and
insular minority” who routinely suffer from prejudice and negative stereolyping, including

“transphobia,” and "transbashing,” a targeted form of physical assault,

[167] | hasten io add that the respondent does not dispute that transgendered persons
face disadvantage in our society. Indeed, the respondent has undertaken at least one
initiative in an attempt to address some of the problems faced by of transgendered
persons in Ontario. Specifically, the Deputy Registrar General, Judith Hartman, testified
that the regulations under the Change of Name Act, R.8.Q. 1830, c. C.7, that govern
name changes in Onfaric were amended in 2007 in order to allow transgendered
persons to request that their name changes not be published in the Ontario Gazette. Ms
Hartman testified that, ordinarily, as part of a formal name change in Ontario, every
applicant's old name and new name is published in the Gazette, which can easily be
searched online. Ms Hartman testified that the decision 1o amend the reguiations came
out of discussions with "siakeholders” who expressed concern fo the Office of the
Registrar General that publishing trahsgendered persons’ name changes (commonly, to
a name fypically associated with their felt and lived gender) could expose them as being
transgendered and thereby put them at a greater risk of physical and other forms of
violence. Ms Hartman testified that the government was sufficiently concerned about the
personal safety of transgendered persons that it decided to amend the regulations to
allow for the non-publication of fransgendered persons’ names. {Specifically, the
amendment was made by the Lieutenant Governor in Council on the recommendation
of Cabinet.} Significantly, Ms Hartman testified that the only other group of persons
whose names changes are not published in the Gazette are those whose name

changes the Attorney General has indicated are confidential (i.e. name changes
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pursuant to a witness protection program).

[168] Finally, | note that the applicant's uncontradicted and unchallenged testimony in
this case demonstrates that she had many of the harsh experiences typically
experienced by fransgendered people in our society. In this regard, the applicant
testified that, over the years, and among other things, she has been threatened with
violence, physically assaulted, rejected by her family (at least for a time), ridicuied in

public and harassed in her workplace — all because she was transgendered.

[169] It is abundanily clear that transgendered persons have been and continue to be
the subject of stigma and prejudice in our society. The real question is whether the
distinct manner in which they are treated pursuant to andjor affected by the application
of the VSA has the potential to wersen their situation. if so, the applicant will have
made out a prima facie case of substantive discrimination under the Code (Withier,
above, at para. 34, Tranchemontagne, above, at paras. 80-84) subject to the
respondent’'s proof of a statutory defence. For many of the same reasons already
articulated above, | find that the legislative scheme for issuing birth certificates under

the VSA does have the pofential to exacerbate the already difficult situation of

transgendered persons.

170} Under the VSA, transgendered persons cannot obtain a birth certificate that
accords with their gender identity unless they take the exiraordinary step of surgically
altering their bodies and then certifying to the government that they have done so. This
means that transgendered persons who do not wish to or are unable to have surgery —
or who simply have not yet had surgery — cannot obfain a bhirth certificate that is

consonant with their gender identity. This exacerbates the situation of transgendered

persons in a number of ways.

[171] First, giving transgendered persons an official government document with a sex
designation which is dissonant with their gender identity conveys the message that their
gender identity in and of itself is not valid. This message, in turn, is the very same

message that lies at the root of the stigma and prejudice against fransgendered
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persons. As the applicant stated during her testimony, this officiai governmeni
document tells the transgendered person, “You are not who you say you are.” This
might not be the aim of the law. As the applicant points out, however, it is the effect of
the faw on transgendered persons who receive birth certificates with sex designations
that are not afigned with their own sense of who they are. Moreover, | find that this has
the potential to worsen a transgendered person’s situation even if the message is not
conveyed to anyone other than the {ransgendered person him or herself. As the
Supreme Court stated in Gosselin v. Québec (Atforney General), 2002 SCC 84, {2002]
4 S.C.R. 429 at para. 122, substantive equality can be infringed “even if the ‘'message’

is conveyed only to the claimant”. It need not be a message sent to the community at

large.

(172} Having said that, | do think that the legislative scheme conveys the message to
the community at large that a transgendered person’s gender identity is not “legitimate”
in and of itself. Section 36 of the VSA in particular perpetuates disadvantage and
prejudice against transgendered persons because it gives force to the prejudicial notion
that transgendered people are not entitled to have their gender recognized unless they
surgically aiter their bodies. The message conveyed is that a transgendered person’s
gender identity only becomes valid and deserving of recognition if she surgically alters
her body through “transsexual surgery”. This reinforces the prejudicial view in society
that, unless and until a transgendered person has “franssexual surgery”, we as a
society are entfitled to disregard their felt and expressed gender identity and treat them
as if they are ‘really” the sex assigned at birth. After all, if the law says that a
transgendered woman is not “female” until she has had and proved that she has had
“transsexual surgery”, how can we expect more from citizens at large? In this way, the
legislative requirement for “transsexual surgery” in s.36 of the VSA promotes the view
that transgendered persons who, for whatever reason, do not have surgery are less
deserving of respect, in sense that they are less deserving of having their gender
identity respected; and thus reinforces the notion at the very core of the prejudice

against transgendered persons in our society.
[173] Apart from the message conveyed by the legislation to {ransgendered persons
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themselves and society at large, there are also practical ways in which the legislation

exacerbates the already disadvantaged position of transgendered persons in cur

society.

[174] First, the VSA exacerbates the already disadvantaged position of 1rans'gendered
persons in a practicél way when they are required to present or have occasion to
present a birth certificate that does not accord with their lived gender identity. it seems
to me that this will inevitably affect how the person’s gender is perceived by the person

with whom they are interacting and may open the door for others to question the validity

2012 HRTO 726 {CanlLi)

of the transgendered person’s expressed gender identity. In the worst case scenarios,
being “outed” by the birth certificate as "transgendered” could expose the person to
some of the more blatant forms of harassment, discrimination, and abuse which is all-

too-commonly experienced by transgendered persons in our society.

[175] In addition, given that the birth certificate is cammonly required as a foundational
document to gain access to the benefits and services of a variety of downstream users,
it seems logical to conclude that possessing a birth certificate that could expose one as
transgendered, if it were required to be produced, could be a source of anxiety, even if it
never ends up being produced. This is supported by Dr. Karasic's testimeny that the risk
that they will meet with violence or other forms of mistreatment if they are "outed” as
transgendered instills fear in many transgendered persons. See also Nixon v.
Vancouver Rape Relief Society, 2002 BCHRT 1, rev'd but not on this point, 2003 BCEC
1936, rev'd in part 2005 BCCA 601, where the British Columbia Human Rights Tribunai

accepted expert sociological evidence that even when iransgendered persons are able

to "pass”, that is to live in the role of their gender wentity without raising fears or
concerns, many live with the constant fear of discovery. The anxiety and/or fear that
they might be exposed as transgendered by using a birth certificate based on birth sex
and which does not accord with their lived gender identity - and suffer negative
consequences as a result - is another way in which iransgendered pecple are

negatively affected by the legisiative scheme for issuing birth certificates pursuant to the

VSA.

54

HTH-2014-00134
Page 541



[178] Finally, the applicant submits, and | agree, that the surgical reguirement in .36
of the VSA perpetuates disadvaniage among transgendered persons because it
requires them to undergo inherently painful, invasive, and risky surgical procedures in
order to obtain birth certificates that accord with their gender identity (recognizing that
some transgendered persons wish to have surgery and regard it as beneficial). it
seems obvious that the surgical requirement in s. 36 of the VSA, with all that surgery
necessarily entails, impedes the ability of transgendered persons fo obtain official
government documentation that will help them to have their gender identity recognized
and respected in society and therefore makes their already difficult situation worse.
Looked at from another angle, the VSA exacerbates the situation of this historically
disadvantaged group because it requires them to undergo inherently painful, invasive,
and risky procedures that they may not otherwise wish to undertake in order to avoid
the negative consequences that flow from having a birth certificate which says that,

officially, they are not the gender they feel themseives o be and present to the world.

[177] The respondent argues that the availability of an Ontario driver's licence that
reflects the fransgendered person’s gender identity diminishes any harm that might
otherwise flow from the birth ceriificate. In this regard, and as noted above, the parties
agree that, since 2006, the Ontario Ministry of Transportation has had a mechanism in
place by which a transgendered person may obtain a change in sex designation on his
or her driver's licence that accords with his or her gender identity without having any
form of surgery. {He or she must provide a letter from his or her doctor stating that in the
doctor’s Opin_ion, a change in the sex designation on the person’s driver's licence is
appropriate.) The respondent contends that transgendered persons can largely avoid
the negative consequences that might otherwise flow from using the birth cerificate by
simply using their driver's licences to identify themselves. The respondent points out
that the birth certificate is not a form of personal identification in any event, in the sense

that it cannot be presented to confirm the identity of the bearer.

[178] | agree with the respondent that the availability of the driver’s licence could be an
important consideration at the remedy stage of the analysis if and when it comes time o

determine the extent of the harm suffered by the applicant. | do not, however, see it as
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having much relevance at this, the liability stage of the analysis. The fact that other
government ministries provide personal identification that accords with gender identity
might serve to lessen the harm that flows from having a birth certificate that does not,
but it does not eliminate it entirely; and therefore cannot serve tc completely absoive the
respondent from liability under the Code. As Dr. Karasic testified, a transgendered

person whose identity documents are not uniformly congruent with his or her lived

gender identity is at risk of being exposed as transgendered and/or lives with the fear of
exposure. The applicant testified that she herself felt that she needed to have all of her

documents identify her as “female” in order to feei safe. In addition, | agree with the

2012 HRTO 726 {CanLib

applicant that she is legally entitled to access all of the services of this respondent,
inciuding the service of providing a birth certificate, without discrimination. The fact that
she may access a different service from a different respondent without discrimination {or
even, for that matter, a different service from the same respondent) does not detract
from that right. #{ is important tc bear in mind that in determining fiahility under the Code,
the question is whether the applicant has experienced any disadvantage on the basis of
a protected ground, not how much. (See, for example, Commission scolafre regronale
de Chambly v. Bergevin, [1994] 2 SCR 525, where the Supreme Court of Canada held

that a de minimis test does not apply o evaluations of liability under human nghts

legislation.)

{179] At any rate, there is no dispute that the driver's licence and the birth certificate
serve different purposes and are not equivalent documents. The respondent’s own
evidence establishes that a number of downstream users specifically reguire that birth
certificates, and not driver’s licences, be provided as the foundation upon which people
may access their services. For example, the Canadian passport office will not accept a

driver's license as a foundational document to obtain a Canadian passport.

[180] As noted above, the applicant may establish that the respondent infringed her
right to substantive equality by showing either that the impugned law perpetuates
disadvantage by worsening the situation of transgendered persons; or by showing that it

perpetuates stereotypes about transgendered persons. She need not do both.
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[181] For ail of the above reasons, | am satisfied that the legislative requirement in the
VSA that birth certificates reflect the sex assigned at birth, combined with the legislative
requirements for changing sex designation in 5.36 of the VSA, perpetuate disadvantage
against transgendered persons by exacerbating the situation of this historically
disadvantaged group. The applicant has thus met the second step of the test in Kapp.
Accordingly, | find that the appiicant has made out a prima facie case under the Code
that respondent discriminated against her on the basis of sex and/or disability with
respect to services, contrary to 5.1 of the Code, subject only to the respondent’s ability

to prove a statutory defence (addressed below).

[182] It is therefore not strictly necessary for me to consider whether the respondent’s
distinct and disadvantageous treatment of transgendered persons pursuant to the VSA
also infringes substantive equality by perpetuating stereotypes about transgendered

persons. However, since the issue was argued before me, | will address it.

Perpetuation of stereotypes

[183] As noted above, the second way that substantive inequality may be established

is by showing that the distinct treatment under and/or distinct impact of the law imposes
disadvantage on the basis of a stereotype that does not correspond to the actual

circumstances and characteristics of the claimant or claimant group. Wiihler, above, at

para. 36.

[184] Discerning whether treatment is based on an individual's actual characteristics or

circumstances as opposed to assumed or attributed ones has long been key to
determining whether distinct treatment on the basis of a prohibited ground is
discriminatory in a substantive sense. As Mcintyre J. observed in the Supreme Court’s

landmark decision in Andrews v. Law Society of Brifish Columbia, [1989] 1 S.C.R. 143,

at pp. 174-175:
Distinctions based on personal characteristics attributed to an individual
solely on the basis of association with a group will rarely escape the

charge of discrimination, while those based on an individual's merits and
capacities will rarely be so classed.
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(185] Elaborating on this concept, the Supreme Court in McGifl University Health
Cenire (Montreal General Hospital) v. Syndicat des empioyés de 'Hépital général de
Montréal, 2007 SCC 4, [2007] 1 S.C.R. 161, at paras. 48-49, emphasized that the

essence of discrimination is in the arbitrariness of its negative impact:

At the heart of these definitions {of discrimination] is the understanding
that a workplace practice, standard, or requirement cannot disadvantage
an individual by aftributing stereotypical or arbitrary characteristics. The
goal of preventing discriminatory barriers is inclusion. it is achieved by
preventing the exclusion of individuals from oppertunities and amenities
that are based not on their actual abilities, but on atiributed ones. The
essence of discrimination is in the arbitrariness of its negative impact, that
is, the arbitrariness of the barriers imposed, whether intentionally or
unwittingly.

2012 HRTO 728 {Canlil)

it is the link between that group membership and the arbitrariness of
the disadvantaging criterion or conduct, either on its face or in its impact
that triggers the possibility of a remedy. And it is the claimant who bears
this threshold burden.

[186] The concepts of arbitrariness and stereotyping figure prominently in the

applicant’'s arguments under step two of the Kapp test.

[187] While acknowledging that s.36 of the VSA may have been a well-intended
attempt to address some of the challenges faced by transgendered persons at the lime
it was enacted in the late 1870s, the applicant contends that making changes in sex
designation on birth regisirations contingent upon “transsexual surgery” having taken
place perpetuates the notion of transgendered women as “women trapped in men’s
bodies” and that they need to make their bodies “female” through surgery in order to
‘be” their felt gender. The applicant submits that this is a sterectypical and outdated
idea about fransgendered people, which is not based on their actual characteristics and
circumstances. In support of her argument, the applicant called expert evidence that
established that the majority of transgendered persons do not have “transsexual
surgery”, because they either do not want i, or because they do not need it, in order to

live in their felt genders.
[188] The respondent denies that making changes in sex designation contingent upon
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“transsexual surgery” having taken place reflects a stereotypical idea that ali
transgendered persons want or need or seek to have surgery as a way of dealing with
their gender identity. Indeed, the respondent submits that the sex designation on the
birth certificate has nothing to do with gender identity. Rather, the respondent submits
that the sex designation of ‘male” or “female” on the birth registration merely describes
the “anatomical sex structure” of a person. in support of this argument, the respondent
points out that what is recorded on the registration of birth is not the child’s gender
identity (which is not even capable of being ascertained at the time of birth), but the

child’s anatomical sex (i.e. whether the child has male or female genitalia) as observed

at birth.

2012 HRTO 726 (Canlii)

[188] In accordance with this view, the respondent submits that 5.36 of the VSA was
not intended to help transgendered persons in general obtain a birth certificate that is
consistent with their gender identity, but rather to provide a mechanism by which those

transgendered persons who change their “sex” through surgery may obtain a birth

certificate that reflects their new sex.

[190] At this juncture, it is important, | think, to clarify the nature of the refationship that
is said by the respondent to exist between “transsexual surgery” and “sex’. The
respondent does not argue that “transsexual surgery” is justified as some kind of lifmus
test by which the respondent may ensure that only those who are truly committed to
living in their felt gender (as demanstraied by their willingness to undergo surgery) may
obtain a change in sex designation on their birth registration. Rather, the respondent
argues that “transsexual surgery” is legifimately required and indeed necessary to
obtain a change in sex designation because “transsexual surgery’ is the thing that
changes a male person into a female one (or vice versa). The respondent submits that
when it changes a person’s sex designation from “male” to “female” following surgery, it

is therefore merely recording an objective fact, which has been confirmed by two

doctors.,

[191] Following this logic, the respondent submits that making a change in sex

designation contingent upon franssexual surgery is not treatment based on arbitrarily
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attributed characteristics or sterectypical assumptions, but on the transgendered
persons’ actual characteristics. Treatment that is based on actual characteristics — as
opposed to assumed or arbitrarily aftributed ones — does not perpetuale stereotypes

and is not discriminatory, submits the respondent.

[192] Thus, two competing theories emerge about the nature of the respondent's
requirement for “transsexual surgery”. On the one hand, the applicant contends that the
respondent’s requirement for “franssexual surgery” is an arbitrarily imposed obstacle,
which transgendered persons must overcome in order o obtain a birth certificate that
reflects a broader notion of sex, which includes gender identity. On the other side of the
argument, the respondent submits that makin“g a change in sex designation contingent
upon “transsexual surgery” having taken place is based on transgendered persons’
actual characteristics and therefore legitimate because surgery is what changes the

person’s sex in the first place.

[193] At first blush, the respondent’s argument that “sex” on the birth registration must
refer to anatomical sex because that is all that can be recorded at the time of birth, and
that changes to "sex” on a birth registration must therefore reflect anatomical changes,
has a cerfain amount of appeal. Ultimately, however, the fact that the sex that is
originally designated at birth is based on one's anatomy does not necessarily tell us
whether a change o that sex designation later in life is descriptive of a change in
anatomical sex, and therefore arguably based on actual characteristics, or whether it

reflects the person’s gender identity.

[194] The fact of the matter is that the vast majority of people born in Ontario are not
transgendered. This means that their anatomical sex as observed at birth happens to
coincide with their sense of whether they are male or female {i.e. gender identity). Since
for the vast majority of people, there is no incongruence between their anatomy and
their gender identity, looking to their circumstances does not shed much light one way
or the other on whether a sex designation that is changed by the respondent foliowing
“transsexual surgery” is meant to signify a new anatomical sex (i.e. this person is

anatomically male or female) or a broader notion of sex, which incorporates gender
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identity (i.e. this person is a man or 2 woman).

[195] Nor, in my view, is the fact that 5.36(1) of the VSA states that a person may apply
to the respondent to have the sex designation on his or her birth registration changed
‘where the anatomical sex structure of a person is changed to a sex other than that
which appears on the registration of birth” dispositive of this issue. [rrespective of the
wording of the legislation itself, the issue for me at this stage of the inquiry is whether
the manner in which .36 of the VSA is applied by the respondent perpetuates

stereotypes about transgendered persons. This is because the issue is whether the

2012 HRTO 726 (CanlLli)

distinct and disadvantageous manner in which the applicant was treated by the
respondent when it required her to certify that she had had “transsexual surgery” in
order fo change the sex designation on her birth registration was discriminatory in a

subsiantive sense,

[186] Based on the evidence before me and taking all of the relevant circumstances
into account, | cannot agree with the respendent that when it changes a person's sex
designation from “male” to "female” or vice versa'foilowing “franssexual surgery”, it is
merely recording the objectively verifiable fact that the person’s anatomical sex has
been changed through susgery. On the contrary, | agree with the applicant that the
manrer in which s.36 of the VSA is applied by the respondent ailows transgendered
persens to chahge their birth certificates so that the sex designation reflecis a broader

notion of sex which includes gender identity.

[197] There is no dispute that the applicant's sex is female. The respondent has
changed her birth registration and issued her a birth certificate confirming that her sex is
female. However, as the applicant herself points out, she is not biologically, geneticaily
or anatomically female by virtue of having had an orchiectomy. Her testes were
removed but she still has a penis and she does not have any female genitalia or what
might appear to be female genitalia. The respondent is aware of all this and yet does
not for a moment suggest that the applicant has not fuifilled its requirements for a
change in sex designation on her hirth registration or that her “female” birth certificate

ought not to have been issued. On the contrary, the respondent agrees that the
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applicant met the requirements to have the sex designation on her birth registration

changed to “female”.

[198] In fact, at one point during the hearing, the respondent expressly agreed that the
applicant’s having had an orchiectomy in February 2008 satisfied the requirement for
“transsexual surgery”. Although the respondent later clarified that this was because the
applicant's doctors accepted the applicant's orchiectomy as having satisfied the
requirement for “transsexual surgery”, and not because the respondent itseif found it to
suffice, there was no suggestion that the doctors ought not to have certiﬁed that the
applicant had had "transsexual surgery” when they completed the forms prescribed by
the respondent pursuant to Regulation 1094 under the VSA. in addition, in countering
the applicant’s argument that the respondent’s requirement for “transsexual surgery” is
impermissibly vague, the respondent goes so far as to state that the applicant “knew”
that an orchiectomy would qualify her for a change in sex designation on her birth
registration. In this regard, the respondent also pbints to Dr. Karasic's testimony that an
orchisctomy would qualify as “transsexual surgery” and Dr. Jansz's evidence that, when
she called the Office of the Registrar General in October 2008 to defermine whether the
applicant met the respondent’s requirements for a change in sex designation, she was
told that an orchiectormy would meet the respondent’s requirements if the applicant was

also living in her felt gender.

[199] All of this establishes that the applicant met the respondent’'s requirement for
“transsexual surgery” by having an orchieciomy. In my view, this undermines the
respondent’s position that when it changed the sex designation on the applicant's birth
registration following her “transsexual surgery”, it was merely recording an objectively
verifiable fact that the applicant's anatomical sex had changed to “female”. On the
contrary, the fact that the respondent allows someone to change the sex designation on
her birth registration to “female” even though she is not biologically female and her
anatomy does not appear female suggests that the change in sex designation is about
changing the birth cerificate to accord with something other than mere anatomical sex,

namely a broader notion of sex which includes gender identity.
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[200] The fact that the surgery that the applicant had is more commaonly performed on
non-transgendered men than on fransgendered women bolsters this finding. At the
hearing, Dr. Karasic testified that the vast majority of crchiectomies are performed on
non-transgendered men as a form of cancer treatment. This evidence was consistent
with that of Dr, Jansz. If a non-transgendered man had an orchiectomy in order to treat
cancer, obviously no one would ever suggest that his "sex” had changed, for the
purposes of his birth registration or otherwise. In fact, at the hearing, the respondent
expressed the hope that if such a man did seek to change his sex designation for

ulterior motives, no docter would complete the requisite certificates that “transsexual

2012 HRTO 726 (CanLli)

surgery” had taken place and that a change in sex designation should be made as a
result of the surgery. This tells me that whether a person who has had a particular
surgery is entitled to change the sex designation on his or her birth registration does not
depend on some objectively verifiable fact about the surgery itself, as much as it
depends on the gender identity of the person having the surgery. This also points to the
conclusion that the "male” and “female” designations on the birth registration — at least
in the context of changes {o those designations following “transsexual surgery” — signify

a broader notion of sex that includes gender identity and are nof merely descriptive of

anatoemy.

[201] This conclusion is also supported by the fact that when a person seeks to change
the sex designation on her registration of birth, the respoendent requires her {o do more
than have her doctors certify that she has had “transsexual surgery”. She must also
have her doctors certify that her sex designation "should” be changed as a result of the
surgery, pursuant to s.36(2}a)(ii) and s.36(2)(b)(ii) of the VSA. | agree with the
applicant that this is essentially a requirement that the applicant submit medical
certificates confirming that her gender identity is consistent with the desired change n
sex designation. Indeed, the respondent acknowledges that gender identity may be part
of what goes into the docior's assessment as to whether the change in sex designation
“should” be made when completing his/her medical certificate. To my mind, this is

another indication that when the respondent changes a person's sex designation

following certification of “transsexual surgery”, it is changing the birth registration so that
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it reflects a broader nofion of sex that includes gendér identity and not merely recording

objectively verifiable changes to physical atiributes {(i.e. anatomical sex), as the

respondent contends.

[202] On this point, | would also note that although the respondent argues that it is not
possible to register a broader notion of sex that might include gender identity, based on

the above, it is apparent to me that not only is it possibie, but the respondent is already

doing it.
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[203] For all of these reasons, | am persuaded that when the respondent changes a
person’s sex designation following certification of "transsexual surgery’, it is altering the
birth regisiration and correspondingly the birth certificate so that it accords with a
definition of sex that incorporates the person's gender identity and not merely his or her

anatomical or bislogical sex.

[204] With that in mind, | now return to the issue whether the requirement that
transgendered persons certify that they have had “transsexual surgery” in order to

obtain a change in sex designation on their birth registrations perpetuates stereotypes

about transgendered persons or is based on their actual characteristics, as the

respondent contends.

[205] The respondent submits that making a change in sex designation contingent on a
persan having had “ranssexual surgery” cannot be said to perpefuate stereotypes if
surgery is what actually changed the person’s "sex”. The fact of the matter, however, is
that "transsexual surgery” does not change a person’s sex in a genetic or biclogical
sense. Moreover, as we have seen above, "transsexual surgery” does not have to make
a person appear to be a member of the opposite sex in order to satisfy the respondent’s
requirements for a change in sex designation on a birth registration. There is certainly
no suggestion (nor any evidence upon which | might find) that surgery, a physical
process, alters “sex” when defined io include gender identity, which, | have found, is
what “sex” means in ihe context of changes to sex designation by the respondent

pursuant to 5.36 of the VSA. Nor is there any other basis upon which | might conclude
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that making changes to sex designation on the birth registration contingent upon a
person having had ‘“transsexual surgery’ is treatment based on the actual

characteristics of transgendered persons.

[206] The respondent’s argument, dealt with below, that “transsexual surgery” changes

a person's sex by "legislative fiat" is simply not an argument that the respondent’s

e I

requirement for “transsexual surgery” is based on the actual characteristics of
transgendered persons. In fact, what the respondent does is atiribute a change in sex to

persons who have had “transsexual surgery”. In order for me to conclude that the

2012 HRTO 726 (Canliy

respondent’s requirement for “transsexual surgery” as a prerequisite for change in sex
designation constitutes {realment based on transgeﬁdered person’s actual
characteristics, | would have to find that “transsexual surgery” as required by the
respondent changes the sex of the person having it in some real, objective way. As

discussed ahove, the evidence does not establish this.

{207] On the contrary, the evidence establishes and | am persuaded that the manner in
which the respondent administers $.36 of the VSA requires transgendered people {o
surgically alter their bodies in order to obtain a benefit that does not necessarily have
anything fo do with the manner in which their bodies had been surgically altered. In my
view, this is precisely the sort of arbitrarily imposed barrier or “disadvantaging critericn”

which the Supreme Court in McGilf descrihed as the "essence of discrimination”.

{208] This finding is bolstered by the fact that the respondent has no standards

regarding what qualifies as "franssexual surgery”.

{2001 Ms Hariman testified that the respondent itself dees not ha\fe any view as to
what kinds of surgical procedures qualify a person for a change in sex designation
pursuant to s.36 of the VSA. Instead, the respondent leaves if up to the doctors
completing the medical certificates required by the respondent pursuant to s.36({2} of the
VSA to determine if a procedure “in their minds” meets the definition of “transsexual
surgery”. This is so even though Ms Hariman testified that she does not know if

medical practitioners have any definition of "transsexual surgery”. Ms Hartman testified
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that it does not matter to the Office of the Registrar General what Kinds of surgeries
doctors are certifying as “iranssexual surgery” as long as the doctors are comfortable
saying that “transsexual surgery” has happened. If they do so, the Office of the
Registrar General does not "lock underneath” the certification. The extent to which this
i so was underlined by Ms Hartman's testimony that she could not say whether
electrolysis {i.e. hair ramoval) would qualify as “transsexual surgery” under the VSA,
and that if a doctor were to certify that someone had had “transsexual surgery”, based
only on the person having had electrolysis, the Office of the Regisirar General would

register the change in sex designation, provided everything else was in order.

[210] To my mind, all of this serves to further undermine the respondent's argument
that ils requirement for “transsexual surgery” as a prerequisite for changing sex
designation on a birth regisiration is based on the actual characteristics of
transgendered persons. | do not see how the respondent can argue that making a
change in sex designation contingent on “transsexual surgery” having taken place is
basing the change on the person’s actual characteristics if the respondent cannot say,

even in general terms, how the person’s actual characteristics are supposed to be

changed by surgery.

[211] Moreover, | agree with the applicant that making changes in sex designation
contingent upon “franssexual surgery” having taken place perpetuates certain
sterectypical ideas about the relationship between transgendered persons’ gender

identity and surgery. However, | see the matter a little differently than the applicant.

[212] The applicant argues that one of the stereotypical notions that is perpetuated by
the respondent’s requirement for “franssexual surgery” is that all fransgendered persons
want to have surgery. | am not so sure that such a stereotype actually exists, nor do |
have any basis to conclude that the requirements for changing sex designation are
based on assumptions about what any or all transg.endered persons “want”. Having said
that, | do agree with the applicant that the surgical requirement for changing sex
designation perpetuates the stereotypical notion that transgendered persons "need” to

have surgery in the sense that they need o have it in order to have their gender
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recognized by the respondent. Put another way, s.36 of the VSA is based on the
stereotypical belief that transgendered persons can only “be” their gender by having
surgery; and that surgery somehow changes them from male to female, or vice versa.

Along the same lines, 5.36 gives force to the sterectypical idea that a transgendered

woman who has had surgery, for example, is more “female” than a transgendered

woman who has not.

'[213] In my view, there is no basis in reality or in transgendered persons’ actual

circumstances for the stereotypical idea that a transgendered person walks into the

9012 HRTO 726 (Canlil)

surgeon’s office "male”, for example, and comes cut “female”. The applicant in this
case was nof “male” until the moment she had her testes removed on February 4, 2008,
at which point she “became” female. The respondent deemed the applicant's sex fo
have changed through “transsexual surgery”. However, this was based on the
significance the respondent atiributed to the applicant’s surgery, not the surgery’s acfual

significance.

[214] In reality, the majority of transgendered persons do not have surgery and yet are
able to live in the sex associated with their gender identity. Dr. Karasic’s evidence
establishes this. The fact that transgendered perscns do not need to have surgery' in
order to live in their felt gender further illustrates that the respondent’s requirements for
changing sex designation on a birth registration are not based on the “individual merits

and capacities” of transgendered persons but on assumed and atiributed

characteristics.

[215] For these reasons, | am persuaded that the respondent's requirement for
“‘transsexual surgery” in order to change sex désignation on a birth registration is based
not on transgendered persons’ actual characteristics but on assumptions about them
and what they must do in order to “be” their gender. Accordingly, | find that the
respondent’s requirement for "transsexuat surgery” in order to change sex designation
on a birth registration perpetuates stereotypes about transgendered persons. This is
another reason for my finding that the requirement that Ontario birth certificates reflect

the sex assigned at birth unless a person has and certifies that she has had
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“transsexual surgery” is substantively discriminatory against fransgendered persons

within the meaning of the second step of the test in Kapp.

[218] The respondent has made certain other arguments against a finding of
substantive discrimination that | wish to address before considering whether the

respondent has proved a statutory defence under the Code.

[217} First, the respondent argues that making “transsexual surgery” a prerequisite for
cbtaining a change in sex designation promotes accurate and reliable vital event data
and that this "goes a long way” towards refuting the applicant's c¢laim of substantive
discrimination. The respondent submits that it cannot be found to be discriminating
against transgendered persons if its surgical requirement furthers é valid government
policy {i.e. maintaining accurate and reliable vital event data). In support of this
argument, the respondent relies on the Supreme Court of Canada’s decision in Alberta
v. Hutferian Brethren of Wilson Colony, 2009 SCC 37, [2009] 2 S.C R. 567. In that
case, the Supreme Court of Canada found that requiring all drivers in the province of
Alberta to have a driver’s licence with a photograph infringed the Huiterian Brethren's
right to religious freedom in s.2(a) of the Charfer {the Hutterian Brethren could not be
willingly photographed because of their religious beliefs), but was justified as a
reasonable limit on religious freedom under s.1. in very brief reasons, the court also
found that the universal photo requirement did not discriminate against the Hutterian

Brethren on the basis of religion contrary to 5.15 of the Charter.

[218] | do not think that the Hufterian Brethren decision does much to assist the
respondent in this case. In Hufterian Brethren, the respondent proved in evidence that
there was a need for a universal photo requirement and that any exemption from that
requirement on religious grounds or otherwise would significantly compromise the
govemnment's policy objectives. By contrast, and as discussed further below, the
respondent in this case has not established in evidence that its requirement for
“transsexual surgery” in order to change sex designation on birth registration is
necessary in order o achieve a valid government objective, namely the accuracy and

reliability of vital event data. Even if it had, | agree with the applicant that a finding that
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the surgical requirement furthered a valid government objective would not be a basis, in
and of itself, for finding that it is not discriminatory. Conceivably, a requirement could
further a valid government abjective and still discriminate; in fact, the respondent
expressly acknowledged at the hearing that these things are not mutually exclusive.
Moreover, in Tranchemontagne, above, at paras. 154-157, the Ontario Court of Appeal
held that the fact that the government may be able to provide a basis for a given policy
choice is not determinative of whether the faw has a discriminatory effect that is
prohibitied by the Code. Finally, | note that in Hufferian Brethren, above, at para. 108,
the Supreme Court found that the universal photo requirement arose out of a neutral
and rationally defensible policy choice and not cut of demeaning stereotypes. The Court
did not conclude that the law was not based on demeaning stereotypes because it
promoted a valid government objective, which is the reasoning urged upon me by the

raspondent.

[218] The respondent also submits that the applicant's substantive discrimination claim
fails because it rests on Dr. Karasic’s expert evidence relating to emergent standards of
care for the diagnosis and treatment of gender identity disorder. The respondent
submits that, by contrast, its requirements for changing sex designation on a birth
registration reflect current medical thinking about the care and freatment of
transgendered persons, and specifically that transgendered persons with ‘severe”
Gender Identity Disorder require surgery for medical reasons. The respondent submits
that the criteria for change of sex designation should not be found to be discriminatory

because they are consistent with current, as opposed to emerging, medical standards.

[220] One problem with the respondent’s argument is that my findings in this case are
not based on those parts of Dr. Karasic's testimony pertaining to anticipated changes to
the WPATH Standards of Care for the treatment and care of transgendered persons or
the gender identity disorder diagnostic crifenia in the Diagnostic and Statistical Manual
of Mental Disorders (DSM-IV-TR, soon to be DSM-V). To the extent that my findings
rest on Dr. Karasic's evidence, they rest on his unchaillenged and uncontradicted
evidence about transgendered persons’ current actual circumstances, namely that

transgendered persons do not need surgery to live in their gender, that most
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transgendered persons do not have surgery, and that surgery is not the “hallmark” of
gender identity. This evidence has nothing to do with the anticipated changes in the

medical treatment and care of transgendered parsons.

[221] Nor is there any merit to the respondent’s submission that the requirements for

changing sex designation reflect current {or other) medical thinking about the treatment

and care of transgendered persons and ought not therefore to be found to be
discriminatory. While the respondent asserts that the legisiation is intended to benefit

those transgendered persons with “severe” Gender Identity Disorder who medically

2012 HRTO 726 (CanLIl

require surgery, there is nothing in the legislation or the manner in which it is applied by
the respondent {0 support such a conclusion. Moreover, there is nothing in the WPATH
Standards of Care or the DSM criteria to support the suggestion that making changes in
sex designation on a birth registration contingent upon a person having had surgery
reflects current medical standards for the treatment and care of transgendered persons.
On the contrary, WPATH, the internationally recognized authority in transgender health
that developed the Standards of Care, issued a press release in June 2010 urging
governments and other authorifative bodies fo eliminate surgical and sterilization
requirements as a condition of identity recognition (i.e. change of sex designation) on

identity documents “in the interest of the health and weli-being” of transgendered

persons.

[222] For all of the reasons set out above, | find that the applicant has made out a
prima facie case of discrimination under the Code pursuant to the two-part test in Kapp,

subject to the respondent’s ability to prove a statutory defence under the Code.

[223] Before considering whether fhe respondent has proved a defence under
s.11(1)(a) or s.14(1) of the Code, | wish to deal brefly certain other arguments
advanced by the applicant in support of her claim that the respondent infringed her

rights under the Code.
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Other arguments advanced by the applicant

[224] The applicant argues that the requirement for “transsexual surgery” is so vague
that it constitutes further discrimination against transgendered persons. In support of
this proposition, the applicant points out that the terms “franssexuai surgery”,
“anatomical sex structure” and “sex” are not defined in the VSA or by the respondent.
Nor are such ferms defined by the medical profession, submiis the applicant. In the
result, the applicant submits that transgendered persons are basically required tfo
“‘guess” what sorts of surgeries will entitle them to a change in sex designation on their
birth registrations. The applicant submits that requiring fransgendered persons to
‘guess” how to surgically alter their bodies in order to access a government service

constitutes  further discrimination against transgendered persons, including the

appiicant.

[225] The respondent disputes the applicant’s suggestion that the requirement for
“transsexual surgery’ {o change sex designation is “vague”. The respondent also
argues, and | agree, that even if the alleged vagueness of the surgical requirement
could cause a problem for some transgendéred person someday, there is no evidence
that it caused a problem for the applicant in this case. When she festifled in this matter,
the applicant never indicated that she was at all uncertain as to whether an orchiectomy
would qualify as “transsexuai surgery”. On the contrary, and as noted above, the
respondent submits that the applicant "knew” that an orchiectomy would qualify as
“transsexual surgery” and it did qualify. Thus, even if the requirements far changing sex
designation on a birth regisiration are vague, there is no basis upon which | might find
that such vagueness disadvantaged the applicant in this case. In the absence of

evidence of disadvantage, this aspect of the applicant’s discrimination claim must be

dismissed.

[226] | must similarily reject the argument that the respondent discriminated against the
applicant by requiring her to have and certify that she had had “transsexual surgery” in
arder to change the sex designation on her birth registration, instead of allowing her to

correct the “error” on her birth registration pursuant to 5.34 of the VSA. The applicant
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argues that, whereas “other people” may correct errors on their birth registrations
pursuant to s.34 of the VSA by producing "evidence satisfactory” 10 the Registrar
General, transgendered persons are subject to “additional and severe” requiremeris
pursuant to 5.36 of the VSA (i.e. surgery and proof thereof} to correct the “error” in their

sex designations.

[227] This argument cannot succeed in the case at hand. Although another applicant in
another case might conceivably be able to establish that the sex designation assigned
to him/her at birth was an “error” (Ms Hartman was not prepared to rule out the
passibility), | agree with the respondent that there was no evidence in this case that an
“error hald] been made” within the meaning of .34 of the VSA when a male sex
designation was originally recorded on the applicant’s birth registration. in my view, itis
not open to me fo find that the respondent treated the applicant in a differential manner
on the basis of her status as a transgendered person with respect to the cotrection of an
‘error’ on her birth registration in the absence of evidence that an “error” was made on

the applicant’s birth registration. This aspect of the applicant's claim is dismissed

accordingly.

[228] Finally, io the extent that she argues that the respondent infringed her rights
under the Code by failing to adequately inform her of its procedures for making a
change to the sex designation on her birth registration, | cannot accept the applicant's
claim. The applicant submits thaf she was unable to obtain timely and coherent
information about the Office of the Registrar General’s policies, practices, and
procedures regarding changing the sex designation on a birth certificate; and that, as a
result, she had to make changes 1o her birth certificate twice tn one year — first, m
September 2008, when she succeeded in changing the name on her birth certificate but
not the sex designation; and, second, in late November 2008, when the sex designation

on her birth registration was changed by the respondent.

[229] [n my view, there is insufficient evidence to conclude that the applicant’s attempls
to change the sex designation on her birth registration were hampered by any failure on

the part of the Office of the Registrar General to adequately respond to the applicant's
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atternpts to obtain information. The applicant’s allegations in this regard rest on her
evidence that she wrote "at least” two letters to the Office of the Registrar General
attempting to obtain information about changing the sex designation on her birth
registration, which letters went unanswered; and a third letter threatening legal action,
which finally got results. However, the applicant was unable to produce copies of any

such letters at the hearing. Nor did the respondent have them in its files.

[230] In any event, even if the applicani had established that the' Office of the
Registrar General failed to respond adequately to her requests for informatioh about
changing the sex designation on her hirth registration, there is no evidence that would
allow me fo conclude that such treatment was linked to the applicant’s slatus as a
transgendered person. In the absence of such evidence, it is not open to the Tribunal to
find that the respondent's failure to adequately inform the applicant of its procedures

infringed her rights under the Code. This aspect of the applicant’s claim is dismissed

accordingly.

Whether Surgical Requirement Reasonable and Bona Fide within meaning of s.11
of Code

[231] As noted above, the applicant has made out a prima facie case of discrimination
under the Code by establishing that the requirement that transgendered persons have
“transsexual surgery” in order to aobtain a change in sex designation on their birth
certificates that accords with their felt and lived gender treats fransgendered persons in
a discriminaiory manner on the basis of séx and/or disability and/or that it has a

discriminatory impact on them on the basis of sex and/or disability. However, that does

not end the matter.

[232] Once the applicant has made out a prima facie case of discsimination, the
respondent may avoid liability under the Code if it successfully establishes that the
prima facie discriminatory requirement for ‘transsexual surgery” is “reasonable and
bona fide” within the meaning of .11 of the Code, inciuding by showing that it cannot
accommodate transgendered persons by removing the discriminatory harrier or

requiterment {in this case, the requirement thaf transgendered persons may only obtain
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a birth certificate that accords with their gender identity by having and certifying that
they have had “transsexual surgery”) without incurring undue hardship: Commission
scolaire régionale de Chambly v. Bergevin, 1994 CanlLil 102 (SCC), [1984] 2 S.CR.
525 ("Chambly”), at p. 548, as cited in Council of Canadians with Disabilities v. VIA Rail
Canada Inc., 2007 SCC 15, at para. 121; Wozenilek v. Guelph (City), 2010 HRTQO 1852.

1233] The cohcept of “undue hardship” implies that some level of hardship is
acceptable; unless that hardship imposes an undue or unreasonable burden, it yields {o
the need to accommaodate: Eldridge v. British Columbia (Attorney General), 1897 CanlLH
327,[1997} 3 S.C.R. 624, at para. 79; Council of Canadians with Disabilities, above, at

2012 HRTO 726 {Cantil)

para. 122.

[234] if a respondent cannot establish that there is a bona fide justification for the
retention of a discriminatory requirement or barrier by proving that accommodation
would impose undue hardship on i, the requirement or barrier must be remaved:

Council of Canadians with Disabilities, above, at para. 121.

[235] The applicant submits that the defence in s.11 of the Code is available to the
respondent to refute her claim of adverse effect discrimination under s.11 of the Code,
but not her claim that requiring “transsexual surgery” in order to change the sex
designation on their birth certificates constitutes a form of direct discrimination against
transgendered persons contrary to s.1 of the Code. | do not agree. As the respondent
submits, and as should be evident from the above analysis, this is not a case that may
be “neatly characterized” as a case of direct discrimination. Accordingly, the defence in
s.11{1)(a) of the Code is available to the respondent as a defence against the
applicant’'s claim that the requirement that Ontario birth certificates reflect the sex
assigned at birth unless a person has and certifies that she has had "transsexual
surgery” discriminates against transgendered persons, whether that claim is
characterized as one of direct or adverse effect discrimination: Enfrop v. Imperial Oil

Limited, above, at paras. 77 and 80.

[236] tn order to establish that a prima facie discriminatory requirement, qualification or
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factor is reasonable and bona fide within the meaning of s.11 of the Codeg, the

respondent bears the onus of proving three things:

(1) it adopted the requirement for a purpose or goal that is rationally
connected to the function being performed,;

(2) it adopted the requirement in good faith, in the belief that it is
necessary to the fulfiiment of the purpose or goal; and

(3) the requirement is reasonably necessary to accomplish its purpose or
goal, in the sense that the respondent cannct accommodate persons with
the characteristics of the claimant without incurring undue hardship.

Entrop, above, at para. 77 citing Meiorin, above, at para. 54; and Grismer,
above, at para. 20,

[237] The respondent did not specifically address the first two steps of the Meiorin test
in its submissions; its argument under s.11 of the Code focused on whether the
respondent would incur undue hardship if it were to accommodaie transgendered
persons by allowing them o change the sex designation on their birth registrations and
correspondingly their birth centificates without surgery (i.e. the third step of the Mejorin

test).

[238] In any event, in the circumstances of this case, it is not necessary for me fo
determine whether the respondent has met the first two requirements of the three-step
test in Meiorin, because the respondent has failed to prove that its “transsexual surgery”
requirement for a change in sex designation is reascnably necessary to accomplish the
respondent’s purpose or goal, in the sense that it cannot accommodate transgendered

persons by removing the surgical requirement without incurring undue hardship.

{239} The respondent submits that changing the sex designation on birth registrations
and birth certificates without medical verification that "transsexual surgery” has occurred
would cause the respondent undue hardship because it would undermine the
respondent’s goal of ensuring the accuracy and reiiability of registered vital event data,
namely, the changed sex designation on a birth registration. The respondent submits

that ifs “transsexual surgery” requirement furthers the government objective of ensuring
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that registered vital event data is accurate and reliable because whether surgery has
taken place is an objectively verifiable fact, which is capable of being corroborated by
witnesses who see it happen (i.e. the doctors who complete the requisite medical
certificates); unlike gender identity which the respondent submiis is less amenable to

independent corraboration.

240} | accept that the accuracy and reliability of registered vital event data is important
because of the data’s use in statistical research and aiso because downstream users
rely on the dafa as a foundation for providing access to the benefits and services they
offer. However, the respondent has not established that allowing transgendered
persons to change the sex designation on their birth registrations and birth certificates
without surgery would make vital event data less accurate and reliable than it is under

the current system, let alone to the point of imposing undue hardship on the respondent.

[241] The fundamental problem with the respondent's argument that removing the
surgical requirement for change in sex designation would undermine the accuracy and
reliability of registered vital eveni data is that it presupposes a direct correlation
between surgery and sex that has not been established in evidence. 1 agree that
whether surgery has been performed is an objective fact that lends itself to independent
corroboration. | also accept Ms Hartman's testimony that independent corroboration of
vital event data helps to ensure that such data is accurate and reliable. The difficulty 1
have with the respondent’s argument is that whether someone has had “ranssexual
surgery” is not a piece of vital event data on the birth registration. The person’s sex is.
It seems to me, then, that the surgical requirement for change of sex designation can
only enhance the accuracy and reliability of vital event data if independent corroboration

that somecne has had “franssexual surgery” is also corroborative of the person’s sex.

{242] This in fact is what the respondent argues. Specifically, the respondent submits
that surgery is what changes a person’s sex -- not in a genetic or biological sense — but
in a legal cne. According fo the respondent, because the legislature has designated
“transsexual surgery” as the threshold for change in sex designation, independent

corroboration that a person has had “transsexual surgery” is reliable evidence that the
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person’s sex has changed.

[243] This argument cannot succeed. In arder for me to find that independent
corroboration that surgery has occurred enhances the accuracy and reliability of data on
the person’s sex, the respondent would have to establish in evidence that something
about the fact that someone has met the respondent’s requirement for "transsexual
surgery” ailows it to conclude with greater certainty whether the person is male or

female, objectively speaking. There is no such evidence in this case.

[244] The only evidence called by the respondent in support of the proposition that
regisiered vital eveni data wouid be less accurate and reliable under a system that
allowed sex designations to be changed without surgery in comparison with the current
system came from Ms Hartman. Ms Hartman testified that she "believed” that the
refiability of data contained in the birth registration would be affected if sex designation
couid be changed without surgery, on the basis of a guarantors information. Ms
Hartman also testified that she “thought” that the reliability of data on the birth
registration wouid be affected if sex designation could be changed on the basis of a
doctor's confirmation, although to a lesser extent than under a guarantor system. Ms
Hartman also testified that the reliability of information in the birth registration would be
affected if individuals could “self-elect’ their sex designation. However, there is no
suggestion that the duty to accommodate the needs of transgendered persons obliges
the respo'ndent to go that far. Indeed, and as the applicant acknowledges, requiring
transgendered persons io have their gender identity corroborated is consistent with the
generally applicable requirement that all registered vital event data be corroborated,
including when there are corrections or changes to vital event data. As Ms Hartman
testified, the Office of the Registrar General does not register any vital event data on the

basis of any one person’s word.

[245] Ms Hartman testified that her concerns about the reliabifity of vital event data that
could be changed on the basis of a doctor’'s confirmation of gender identily, without
surgery, lay in the fact that “without the basis of an agreed-upon definition you would get

different physicians exercising that in different ways” and that it would be “almost
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discretionary”. Ms Hartman testified that, by contrast, a physician who is confirming that
surgery has occurred, under the current system, is corrcharating “a fact as opposed to
something subjective”. Ms Hartman testified that, from a records perspective, gender

identity was “less concrete” than surgery and suggested it might be difficult to have

one's gender identity independently corroborated.

[246] The applicant argues, and | agree, that Ms Hartman’s evidence does not provide
a sufficient basis for finding that changing the sex designation on birth registrations and

birth certificates without medical verification that "transsexual surgery” has occurred

20%2 HRTO 726 {CanLl)

would cause the respondent undue hardship. There are a number of reasons for this.

247} First, Ms Hariman’s thinking that the surgical requirement enhances the reliability
of vital event data on sex rests on the assumption that a doctor who is confirming that a
person’s sex designation should be changed because “transsexual surgery” has
occurred is certifying “a fact as opposed to something subjective”. As discussed above,
this assumption is not borne out in the absence of evidence establishing that the fact

that someone has had “transsexual surgery” is objective proof that his or her sex has

changed.

[248] In any event, the fact of the matter is that proof of "transsexual surgery” is not
accepted by the respondent as sufficient proof that a person’s sex has changed under
the current s'ystem. Two doctors must also certdify that the person’s sex designation
“should” be changed as a result of the surgery. This effectively requires doctors fo
exercise their judgment as to whether a .change in sex designation is appropriate as a
result of a particular surgery having been performed. | agree with the applicant that the
present system for changing sex designation thus already includes the sort of
*subjective” element that Ms Hartman thinks may lead to less reliable data on sex under
a non-su;gical system for changing sex designation. Accordingly, | cannot conclude.
that the current system is more reliable than a non-surgical system would be because

the current system is based only on objecﬁve. facts and not on anything subjective. That

is simply not the case.
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[249] In addition, | agree with the applicant that, generally speaking, Ms Hartman's
evidence that the reliability of vital event data would be affected by the removal of the
surgical requirement for change of sex designation was impressionistic and speculative
in nature and therefore not the sort of cogent evidence necessary to establish that the
respondent would incur undue hardship if it were to change sex designation without
requiriﬁg surgery: Panfoliano v. Metropolitan Condominium Corporation No. 570, 2011
HRTO 738, at para. 99; Onfario (Human Rights Commission) v. Etobicoke (Borough),
1982 Canlli 15 (SCC), [1982] 1 S.C.R. 202, 132 D.L.R. (3d) 14 (S.C.C.), at para. 21,
Council of Canadians with Disabilities v. VIA Rail Canada Inc., above, at para. 226; and

McDonald v. Mid-Huron Roofing, 2009 HRTC 1306, at para. 36.

[250} For example, Ms Hartman’s suggestion that it would be difficult to corroborate
gender identity was highly impressionistic and speculative, unsupported by any other
evidence (i.e. such as evidence from doctors as to whether it would in fact be difficuit for
them to corroborate gender identity), and contradicted by the fact that the cuirent
system effectively already requires doctors to corroborate gender identity in order to

register a change in sex designation.

{251] Similarly, Ms Hartman was obviously speculating when she testified that
changing sex designation without surgery would be less reliable than under the current
system if it were done without standard definitions or criteria for confirming gender
identity. There is no reason to conclude that physicians operating under a systemn with
no surgical requirement would have tc corrchorate gender identity in the absence of any
definitions or guidelines. It seems to me that it would be open to the respondent to
establish criteria for the corroboration of gender identity, just as it has developed criteria
around the registration of other vital event data. To be fair, Ms Hartman acknowledged
this possibility during her testimony. She testified that making a defined class of
professional people, such as physicians who are subject to a Code of practice and held
to a certain standard, responsible for applying an appropriate standard definition or set
of criteria for corroborating gender identity would “adid] to the reliability” of vital event
data on sex. In my view, this fact alone goes a long way fowards undermining the

respondent’s position that removing the surgical requirement for change of sex
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designation would impose undue hardship on it.

{252} In addition, the respondent has not proved that allowing transgendered persons
to change the sex designation on their birth registrations without surgery would
negatively affect users of vital event data such that | might conclude that removing the

surgical requirement would impose undue hardship on the respondent.

[253] Indeed, the respondent has not proved that removing the surgical requirement for
change in sex designation would have any impact on the accuracy and reliability of
registered vital event data for what it describes as the main purpose of coliecting and
registering vital event data, namely research. There is no dispute that sex is a data
element commonly used in statistical research. Ms Hariman testified that in her
experience every research-related request for vital event data includes a request for
information on sex. However, as Ms Hartman confirmed during her testimony,
researchers always have the option of specifying whether they want the data set to
contain registrants’ sex at birth or sex at the time of the request. Thus, if it is imporiant
for a researcher to know how many biological males and how many biological females
are in a given data set, that information continues to be available. This is in keeping with
the principle that aithough vital event data may be changed, it is never deleted,
including when sex on a birth registration is changed. [n the circumstances, | do not
see how removing the surgical requirement for change in sex designation could have
any negative impact on research, and certainly not to the point of imposing undue

hardship on the respondent.

[254] As for those downstream users who choose to rely upon the respondent’s vital
event data as the basis for granting access to their own benefits and services, the
respondent has not presented any evidence or arguments that such parties would be
negatively affected by allowing transgendered perscns to change the sex designation
on their birth certificates without having to have surgery; and ceriainly not to the poini of
imposing undue hardship on the respondent. In light of this fact, it is not necessary for
me to address the applicant’s argument that the interests of third parties, such as

downstream users who choose io rely on the respondent’s vital event data of their own
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accord, are not properly considered in determining whether removal of the surgical

requirement would cause undue hardship for the respondent.

[255] Finally, to the extent that the respondent suggests that the surgical requirement
for changing sex designation ought to be maintained because it harmaonizes with other
vital event jurisdictions in Canada and elsewhere, | do not agree that this is a relevant
consideration. In my view, the laws in other jurisdictions cannot be the basis for finding
that a requirement that is otherwise discriminatory under the Code s justified. In any
event, Ms Hartman testified that it is not unusual for vital event registration policies to
evolve over time, across jurisdictions, and that “in real life” vital event jurisdictions do.
not have identical requirements at all times. Consistent with that, the evidence in this
case establishes that surgery is not universally required in order to change sex
designation on a birth registration in all vital event jurisdictions to which Ontario
compares itself. In this regard, Ms Hartman testified that the United Kingdom allows
transgendered persons to change the sex designation on their birth registrations without
surgery. in addition, Dr. Karasic testified that, in or around June 2010, the federal
government of the United Sfates eliminated the surgical requirement to change gender

on passports and birth certificates for United Staies citizens born abroad.

[256] In sum, the respondent has not established that it cannol accommodate
transgendered persons by removing the requirement for “transsexual surgery’ for
change of sex designation without incurring undue hardship. The respondent has
therefore failed o establish that its requirement that transgendered persons certify that
they have had “transsexual surgery” in order to obtain a change in sex designation on
their birth registrations is “reasonable and bona fide” within the meaning of 5.11 of the
Code. Since the respondent has not established a bona fide justification for the
retention of the otheiwise discriminatory requirement, it follows that such requirement

must be removed. This is further addressed in the remedy section, below.

Whether s.14 of the Code Insulates Respondent from Applicant’s Discrimination
Claim

[257] The respondent submits that s.14 of the Code provides a complete defence to
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the applicant's discrimination claim. Specifically, the respondent argues that the
process outlined in $.36 of the VSA and in the refated provisions of Regulation 1094
constitute a “special program” within the meaning of s.14 of the Code in that $.36 of the
VSA is designed to accommodate the needs of members of a disadvantaged group,
namely those persons who have been determined by qualified medical practitioners to

suffer from severe Gender ldentity Disorder and to require sex reassignment surgery as

part of their treatment.

[258] As noted above, the Commission submits that 5.36 of the VSA can be either a
“special program” within the meaning of s.14 of the Code or an accommodative
measure under s.11 of the Code, but not both. The Commission submits that 5.36 of

the VSA is properly regarded as a “limited” form of accommodation of transgendered

2012 HRTO 726 (Canlil)

persons in relation to the respondent's system of birth registration and certification

under the VSA and not as a "special program” under s.14 of the Code.

[259] The Commission submits that even if .36 of the VSA were construed as a
“special program”, s.14 would not serve to insulate the respondent from a Code
challenge by the applicant, since she falis within the group of persons whom the

“special program” was intended fo benefit.

[260] The applicant adopts the Commission’s submissions with respect to s.14 of the

Code.

[261] In Roberis, above, the Ontario Court of Appeal addressed whether s.14 of the
Code preciuded a 71-year-old complainant who was legally blind from challenging his
exclusion from the visual aids category of the Ministry of Health’'s Assistive Devices
Program as discriminatory on the basis of age (the program was not available to

persons over the age of 30},

[262] Interpreting s.14 within the context of the purpose of the Code as a whole and
with regard to the objects sought to be attained by the legislation, Justice Weiler
(Houlden J.A., concurring) held that s.14(1) of the Code has a dual purpose: the
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exemption of affirmative action programs from review and the promotioh of substantive
equality. Thus, the exclusion of an individual from a program designed to respond to
needs that the individual does nof have, does not constitute reviewable discrimination.
By contrast, in order to re'!y upon s.14 of the Code to defend itself from a claim that a
special program discriminates against a person whose Cade-related needs do fall within
the purpose of the special program, a respondent must establish that there is a logical
or rational basis for the discriminatory limitation on the program. As Houlden, J.A.

stated at p.31:

In order to interpret s.14(1) in a manner that removes discrimination and
achieves equality for disadvantaged persons and groups, a special
program must be passed for one of the objects set out in [5.14{1)], and in
addition, there must, in my judgment, be a rational or logical basis for the
discrimination. if there is not, the program is not protected by s.14(1).

And Weiler, J.A., atp. 14;

Special programs aimed at assisting a disadvantaged individuai or group
should be designed so that restrictions within that program are rationally
connected to the program. Otherwise, the provider of the proegram wiill be
promoting the very inequality and unfairness it seeks to alleviate.

[263] In Roberts, the majority found that excluding the complainant from the Assistive
Devices Program was discriminatory on the basis of age; and that such discrimination
was not reasonably related to the scheme of the special program. Specifically, the
respondent did not eslablish that younger persons with visual impaiments, who
benefited from the program, were at a comparatively greater disadvantage than older
persons with visual impairments. The exemptive purpose of s.14(1) of the Code was
thus not invoked and the Ministry of Health could not rely on the defence in 5.14(1) to

shield itself from the complainant’'s discrimination claim.

[264] Applying the above reasoning to the facts of the case at hand, | find that the
exemplive purpose of s.14 of the Code is not invoked in this case and does not serve to
insulate the respondent from the applicant’s claim that the application of $.36 of the VSA

to her resulted in substantive discrimination against her as a fransgendered person.

83

HTH-2014-00134

Page 570

2012 HRTO 726 (Canl )



[265] Assuming without finding that s.36 of the VSA could be construed as a "special
program” within the meaning of s.14 of the Code, the respondent has not established
any rational or 1ogical basis for discriminatorily restricting the benefit available under the
“special program” (i.e. change in sex designation on a birth registration such that it
accords with gender identity}) to those transgendered persons who have had
“transsexual surgery”. There is no evidence, for exampie, that transgendered persons
who have had "transsexual surgery” have a greater need for a birth certificate that
accords with their lived and felt gender than transgendered persons who have not had
such surgery. In this case, for example, the applicant’s need for a change in sex
designation on her birth cerlificate — one that would accord with her felt and lived female
gender and allow her to establish her life as a woman - arose out of the applicant's
status as a fransgendered person, not cut of the fact that the applicant had surgery. The
respondent submits that limiting the “special program” in .36 of the VSA to thase
persons who have had "transsexual surgery” maintains the legislative objective of
prommoting accurate and reliable vital event registration through independent
corrcboration of those events. However, as discussed at length above, the evidence
and arguments have not borne this out as a rational or logical basis for resfricting the
availability of changed sex designation on birth registrations t{c those transgendered
persons who have had "transsexual surgery”. The respondent’s inability io establish a
logical or rational basis for discriminatorily limiting the benefit available pursuant o $.36
of the VSA to those persons 'who have had “"transsexual surgery” means that the

respondent cannot avail itself of s.14(1) of the Code to shield itself from the applicant’s

discrimination claim.

[266] Indeed, even if | had found that there was a rational basis for restricting the
benefit avaifable under s.36 to those transgendered persons who have had “transsexual
surgery” and that the “special program” in .36 of the VSA was therefore exempt from
challenge by persons who fell outside that group, | do not see how that would insulate
the respondent from the applicant’s claim that requiring her fo have surgery in order to
attain the benefit in question was substantively discriminatory on the basis of sex and/or

disahility. Since the applicant in this case had “transsexual surgery”, she clearly falls
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within the group of persons whose needs s 36 was designed to meet and did meet,
albeit in what | have found to have been a substantively discriminatory manner, The
exemptive purpose of s.14(1) of the Code, which shields affirmative action programs
from challenges by persons whose needs the program was not designed to meet, is
thus not invoked on the facts of this case; Roberts, above, at p. 21 per Weiler J.A. This
conclusion is in keeping with Houiden J.A'’s finding that s.14 does not operate so as to
preciude the review of discriminatory aspects of otherwise equality-promoting special

programs by beneficiaries of such programs: Roberts, above, at p. 29,

[267] Finally, there is no basis upon which ! might accept the respondent’s argument
that .36 of the VSA (and the related provisions in Regulation 1094) is a “special
program” designed to benefit fransgendered persons who require surgery for medical
reasons because ihey have severe Gender ldentity Disorder. There is no evidence to
support a finding that 5.36 of the VSA was designed o benefit only those transgendered
persons who require surgery for medical reasons because they have severe Gender
ldentity Disorder. There is nothing in the legislation that limits a change in sex
designation on a birth registration to fransgendered perscens who have been diagnosed
as having severe Gender ldentity Disorder and who have undergone “transsexual
surgery” out of medical necessity. Nor does the respondent administer s.36 of the VSA
in that manner. The respondent does not require transgendered persons or their doctors
‘1o certify that they belong to a group of transgendered persons for whom “transsexual
surgery” is medically necessary — because they have “severe” Gender Identity Disorder
or otherwise — in order to change their sex designation pursuant to .36 of the VSA.
Clearly, the respondent cannot establish that 5.36 of the VSA is a “special program”
designed to benefit only those for whom surgery is a medical necessity because they
have severe Gender ldentity Disorder in the absence of any steps to ensure that the

beneficiaries of the program fall within such group.

[268] For all of the above reasons, even if 5.36 of the VSA could be regarded as a
“special program” within the meaning of .14 of the Code, | find that the respondent is
not able to 're!y upon the defence afforded by s:14 of the Code to shield itself from the
applicant’s claim that the application of .36 of the VSA 1o her resuited in substantive
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discrimination on the basis of sex and/or disability.

REMEDY

[269] By way of remedy, the applicant seeks monetary compensation, an apology from
the respondent, and a public interest remedy with respect to the future requirements for

changing sex designation on registrations of birth.

[270] Section 45.2 of the Code establishes the Tribunal's remedial authority in this

matter:

8.45.2 (1) On an application under section 34, the Tribunal may make one
or more of the following orders if the Tribunal determines that a party to
the application has infringed a right under Part 1 of another parly to the
application:

1.  An order directing the party who infringed the right to pay
menetary compensation fo the party whose right was infringed for
loss arising out of the infringement, including compensation for
injury to dignity, feelings and self-respect.

2. An order directing the party who infringed the right to make
restitution to the party whose right was infringed, other than through
monetary compensation, for loss arising out of the infringement,
inciuding restitution for injury to dignity, feelings and self-respect.

3. An order directing any party to the application to do anything
that, in the opinion of the Tribunal, the party cught to do to promote
compliance with this Act.

(2) For greater cerfainty, an order under paragraph 3 of subsection (1),

(a) May direct a person to do anything with respect {o future
practices; and

(b) May be made even if no order under that paragraph was
requested.

Monetary Compensation

2711 The applicant asks the Tribunal to order the respondent to provide her with

“‘general damages” to compensate her for the loss of her right to be free from
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discrimination and {o compensate her for intangible losses incurred as a result of the

injury to her dignity, feelings and self-respect as a result of the discriminafion she

experienced.

[272] The applicant also seeks out-of-pocket expenses to cover the cost of
disbursements incurred with respect to the hearing, and particularly disbursements
nourred as a result of bringing Dr. Karasic from California to testify. Although in the
Application she filed with the Tribunal, the applicant also claimed “special damages” to
compensate her for financial losses she allegedly incurred as a result of the
infringement of her rights under the Code, this claim was not pursued at the hearing

(nor did the applicant lead any evidence upon which | might conclude that she suffered

such losses or quantify them).

Damages for injury to Dignity, Feelings and Selff-respect

[273] Cenerally, the Tribunal has the remedial authority to award monetary
compensation to an applicant where the infringement of her rights under the Code has
resulted in injury to her dignity, feelings, and self-respect. s. 45.2(1) of the Code.
However, where a person’s rights under the Code have been infringed by the
government pursuant to a legislative provision, different considerations apply. In such a
case, monetary compensation may only be awarded if the Tribunal finds that the
government has engaged In conduct that is negligent, clearly wrong, in bad faith, 2
result of wilful blindness or an abuse of power: Ball v. Ontario (Communily and Social

Services), 2010 HRTO 360; Hendershotf, above; lvancicevic, above.

[274] This principle traces its origins to Mackin v. New Brunswick (Minister of Finance),
[2002] 1 S.C.R. 405. In that case, the Supreme Court of Canada found certain
provincial legislation abolishing a system of supernumerary judges viclated the
institutional guarantees of judicial independence contatned in s.11{d) of the Canadian
Charter of Rights and Freedoms and the Preamble to the Consfitution Act, 1867 and
was therefore consiitutionally invalid. For our purposes, the decision is significant

because the court found that, absent conduct that is clearly wrong, in bad faith or an

87

HTH-2014-00134

Page 574

2012 HRTO 726 {Canlil)



abuse of power, an award for damages will not be made to remedy the harm sufferad
as a result of the mere enactment or application of a law that is subsequently declared

to be unconstitutional (at para. 79).

[275] The rationale underlying the principle in Mackin is that the rule of law wouid be
undermined if governmenis were deterred from applying the law by the possibility of
future damage awards in the event the law was, at some future date, to be declared
invalid. Vancouver (City} v. Ward, 2010 SCC 27, {2010} 2 S.C.R. 28 ("Ward"), at para.
39, The limited immunity provided by Mackin is also justified because the law does not

wish to chill the exercise of government’s legislative and policy-making functions. Ward,

above, at para. 40.

[276] The applicant argues that the Tribunal has been oo quick to “fall into lockstep”
with the approach in Mackin in cases such as Bafl. The applicant contends that the
correct approach is the one that was taken by the Tribunal in Hogan, above, at
paras.165-166, where the majority considered Mackin and decided that it did not apply
to limit the availability of damages in cases under the Code. The conclusion in Hogan
appears to have been based, at least in pért, on the fact that finding legisiation to be
inapplicable pursuant to s.47(2) of the Code is "not similar to rendering a provision

unconstitutional”, which was the context for the decision in Mackin.

[277] The applicant submits that the Supreme Court of Canada’'s 2006 decision in
Tranchemontagne v. Ontario (Director, Disability Support Program), 2006 SCC 14,
[2006] 1 S.C.R. 513, iends support to the approach to damages taken in Hogan insofar
as the court in Tranchemontagne also emphasized the distinction between rendering a
law inapplicable pursuant to s.47 of the Code and declaring a law constitutionally invalid
pursuant to $.52 of the Charfer. indeed, the applicant submits that the jurisprudence
that has applied Mackin to limit government liability for damages in cases under the
Code has been “superseded” by the Supreme Courts 2006 decision in
Tranchemontagne. The applicant submits that, in a post-Tranchemontagne era, it is
incumbent on the respondent to justify a continued limitation on the availability of

damages under the Code in cases against the Crown, particularly in fight of the fact that
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the Code itself contains no such limitation. On the contrary, submits the applicant, s.47
of the Code makes the whole of the Code, including its remedial provisions, binding

upon the Crown.

[278] The Supreme Court of Canada’s 2006 decision in Tranchemontagne found that
the Social Benefits Tribunal ("SBT") had jurisdiction to interpret and apply the Code,
notwithstanding that its enabling legislation prohibited it from considering the

constitutional validity of laws and regulations. According to the Court’s reasoning, at
para. 31, the fact that the SBT had no jurisdiction to overturn legiskation enacted by the
legislature that created it did not mean that the SBT lacked jurisdiction to apply

2012 HRTO 726 (Canl )y

legislation enacted by that legislature in order to resolve conflicts between statutes (i.e.
s.47 of the Code).

[279] Although the Supreme Court's decision thus emphasizes that different kinds of
scrutiny occur under the Code, on the one hand, and the Charter, on the other, | agree
with the respondent that the decision does not speak, directly or indirectly, to the issue
of whether damages are available if a person’s rights under the Code are found to have

been infringed as a result of the application of legislation by the government.

[280] | also agree with the respondent that the Divisional Court's decision in
Braithwaite, above, is dispositive of this issue. in Braithwaite, at para.' 88, the Ontario
Divisional Court found that the principle in Mackin applies to limit the availability of
damages in cases under the Code. Specifically, in the absence of conduct that is clearly
wrang, in bad faith or an abuse of power, the Court held that damages are not available
to remedy an infringement of the Code resulting from the application of legislation. That
decision is binding on me. Thus, in order for the applicant to succeed in her claim for
damages, she would have o esiablish that the respondent acted in a manner which
was clearly wrong, in bad faith, or an abuse of power or otherwise fell within the

exceptional circumstances identified in Mackin.

[281]) Although, at one peint during the hearing, the applicant stated that she was not

arguing that the respondent’s conduct fell within the exceptional circumstances in which
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damages may be available to remedy discrimination resulting from the application of
legislation, at another (earlier) peint, she suggested that the respondent’s conduct in
applying s.36 of the VSA had been “clearly wrong” and in flagrant disregard of iis
human rights obligations. Although it is thus not enlirely clear that the applicant seeks
damages pursuant to the exception in Mackin, to the extent that she does, | am not

persuaded that the respondent’s conduct in this case meets the threshold that might

expose it to liability for damages.

{282] 1 do not doubt that the applicant feels very sirongly that the respondent was
wrong to have required her to certify that she had undergone “transsexual surgery” in
order to obtain a birth certificate that accorded with her gender identity. That said, there
is no evidence upon which | might conclude that, when the respondent applied the
provisions of the VSA to the applicant, it acted in a manner that was clearly wrong, in
bad faith, an abuse of its powers or that otherwise met the threshold of gravity required
to justify an award of damages against it. There is no evidence that the respondent
knew that its requirements far changing sex designation on a birth regisiration were
inconsistent with its obligations under the Code. That has only just been determined.
The absence of any evidence establishing that the respondent had knowledge that the
application of the provisions of the VSA infringed the applicant’s rights under the Code
militates against a finding that the respondent is liable to the applicant in damages
{Mackin, above, at para. 82-83; Ball, above, at para. 171), particularly in the absence of
any other evidence of ulterior motives, bad faith, or abuse of power on the part of the

respondent.

[283] Accordingly, | deciine to order the respondent to pay the applicant monetary
compensation for injury to her dignity, feelings and self-respect arising out of the

infringement of her rights under the Code.

Qut-of-pocket expenses incurred in relalion to hearing/cailing of expert witness

[284] | also deny the applicant’s claim for "special damages” to cover the cost of out-of-

pocket expenses incurred in relation to the hearing and/or in relation o bringing Dr.
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Karasic to testify as an expert witness. The applicant’s claim for “special damages” to
cover the cost of disbursements incurred in relation to the hearing is essentially a claim
for legal cosis by another name: Ketola v. Value Propane Inc. (No.2} (2002), 44
C.H.R.R. D/37 (Ont. Bd. Inq.) at para. 22-28; Hogarn, above, at para. 189-190 and para.
242. The Tribunal has no jurisdiction to award legal costs: Clennon v. Toronto East
General Hospftal, 2010 HRTO 508; Dunn v. United Transportation Union, Local 104,
2008 HRTO 405. This aspect of the applicant’s claim for monetary compensation is

denied accordingly.

Apology
[285] By way of remedy, the applicant also seeks an Order from the Tribunal directing

the respondent {o provide her with an apolegy.

[286] As a general rule, the Tribunal is reluctant to order apologies pursuant to its

remedial powers under the Code. As the Tribunal stated in Abdallah v. Thames Valley
District Schoof Board, 2008 HRTQO 230:
Historically, the jurisprudence of this Tribunal has generally declined to
order parties to provide an apology on the basis that such orders are
viewed as inappropriate or an ineffective remedy and raise potential
freedom of expression concerns. (See aiso Turnbull v. Famous Players,

2001 CanLll 26228 (ON H.R.T), (2001) 40 C.H.R.R, 333 at para. 264,
and the cases cited therein). :

[287] There is nothing in the circumstances of this case that persuades me that | ought
to depart from the Tribunal's general approach to ordering apologies. | therefore

decline ta order the respondent to apologize to the applicant.

Order for Future Compliance

[288] | now turn now to the issue whether the Tribunal should make an order under s.

45.2(1).3 to promote future compliance with the Code in the case at hand.

[289] Pursuant to 5.45.2(1).3 of the Code, the Tribunal has the authority to make an
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Order directing any party to the Application to do anything with respect to its future
practices (s.45.2(2){(a)) that, in the opinion of the Tribunal, the party ought to do to
promote compliance with the Code. Moreover, the Code specifically provides that the

Tribunal may make such an Order even if not requeéted by the parties: $.45.2(2)(b).

[290] The Tribunal does not have jurisdiction fo set aside or strike down legislation:
Tranchemontagne v. Ontario (Director, Disability Support Programy [2006] 1 S.C.R. 13,
at para. 34-36. Nor does the Tribunal have authority fo formuiate or require the

adoption of a new legislative or regulatory provision. Malkowski v. Ontarfo Muman
Rights Commission, 2006 CanLii 43415 {ON SCDCQC), at para. 34.
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[291] However, where the Tribunal finds that a legislative provision purports to require
or authorize conduct that contravenes the Code (and unless the Legislature has
enacted a provision specifically providing that the impugned provision is to apply despite
the Code), then, pursuant to 5.45.2(1).3 and s.47 of the Code, the Tribunal may direct
the respondent not to follow the offending legislation, not only with respect to the
applicant in a given case, but with respect to those similarly situated fo the applicant.

Hendershoff, above, at para. 128; Ivancicevic, above, at para. 217.

[292] As part of ifs power to make “an order directing any party fo the application to do
anything that, in the opinion of the Tribunal, the party ought to do fo promote
compliance with this Act’, the Tribunal also has the remedial authority to direct a

respondent to take positive steps in order to comply with its obligations under the Code.

[293] Thus, in Ball, after finding that the government's fallure, in regulations under the
Ontario Works Act, 1997, 8.0. 1997, ¢. 25, Sched. A, as amended, and the Onfario
Disability Support Program Act, 1897, S.0. 1997 c. 25, Sched. B, to provide adequale
and/or any special diet allowances for persons with cerlain disabilities as compared to
others with different disabilities was discriminatory, the Tribunal directed those
responsible for administering the Ontario Disability Support Program and Ontario Works
to provide special diet benefits for individuals with the disabilities in question in

accordance with the Code principies set out in the decision. Ba/l, above, af para. 172.
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Although the Crown in that case successfully challenged one of the Tribunal's factual
findings on judicial review (as well as the legal finding and remedial order that flowed
therefrom), it did noi challenge the Tribunal’s jurisdiction {o order that the special diet
program be administered in accordance with the Code. Nor did the court on judicial
review appear to take issue with the Tribunal having provided such a remedy. See

Ontario (Community and Social Services) v. W B., 2011 ONSC 288, at para. 26.

[294] In the case at hand, | have found that requiring transgendered persons, pursuant
to £.36 of the VSA4, to have “iranssexual surgery’ in order to obtain a change in sex
designation on a birth registration is contrary to the Code. As the Code has primacy
over other legislation and fhe legislature has not exempted s.36 of the VSA from the

application of the Code, the surgical requirement in 5.36 of the VSA ought not to be

applied by the respondent (Tranchemontagne, above, at para. 35), subject to one

caveat discussed below.

[295] in addition, | have found that the overall legislative scheme for issuing birth
certificates under the VSA has a discriminatory impact on transgendered persons. This
discriminatory impact triggers the respondent’s duty to accommodate the needs of
transgendered persons in relation to the system for issuing birth cerificates under the
VSA, pursuant to s.11 of the Code. Thus, in order to promote future compliance with
the Code, | find it appropriate to direct the respondent to accommodate the needs of
members of the group to which the applicant belongs in relation to the legislative
scheme for issuing birth certificates under the VSA by taking steps to eliminate the
discriminatory effect of that scheme on them, up to the point of undue hardship, and in

accordance with the principles reflected in this decision.

[296] | decline o grant, however, the applicant's request that | specify the precise
manner by which the respondent is {o accommodate the needs of transgendered
persons in relation to the system for issuing birth certificates and/or changing sex

designation on a birth registration under the VSA.

[297] 1 do not disagree with the applicant that the respondent could fulfill its duty under
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the Code to accommadate the needs of transgendered persons by allowing them to
change the sex designation on their birth ceriificates by submitting doctors’ certificates
certifying that the sex designation an their registrations of birth should be changed (i.e.
s.36 of the VSA minus the surgical requirement). | also agree that, if it wishes to do so,
the respondent could opt to accept guarantors’ stalements as satfisfactory evidence to
support a change in sex designation without running afoul of the Code. However, as the
respondent points out, these may not be the only options by which the respondent might
accommodate the needs of transgendered persons under the VSA. There may be a
number of ways in which the respondent could fulfill its duty to accommodate the needs
of transgendered persons, some of which may better meet the respondent’s legitimate
objectives under the VSA than others. In the circumstances of this case, | agree with the
respondent that the ultimate selection of the method by which the respondent will fulfil!

its obligations under the Code is best left to the respondent.

[298] Accordingly, within 180 days of the date of this Decision, | order the respondent
to revise the criteria for changing sex designation on a birth registration, up to the point
of undue hardship, so as {o remove the discriminatory effect of the current system an
transgendered persons. Such revision should be in accordance with the reasoning in
this Decision. (n addition, within a further 30 days, the respondent is ordered to take
reasonable steps {o publicize the revised criteria for changing sex designation on a birth

registration so that transgendered persons are aware of them.

[299] Finally, the caveat mentioned above: | am aware that some transgendered
persons may have aiready undergone or are in the process of undergoing surgery with
a view to satisfying the respandent’s requirements for a change in sex designation
pursuant to s. 36 of the VSA. | do not want any such transgendered persons to be
prejudiced by this Decision, and order that their applications for a change in sex
designation on a birth registration be administered in the normal course pending the
development and publication by the respondent of the revised criteria for changing sex

designation on a birth registration.
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ORDER
[30C] The Tribunal makes the following orders:

1) The respondent shall cease requiring transgendered persons to have
“transsexual surgery” in order to obtain a change in sex designation on
their registration of birth:

2) Within 180 days of the date of this Decision, the respondent shall
revise the criteria for changing sex designation on a birth registration, up
to the point of undue hardship, so as to remove the discriminatory effect of
the current system on transgendered persons. The revision of the criteria
for changing sex designation on a birth registration should be in
accordance with the reasoning in this Deciston.

2012 HRTO 726 (Canlih

3) Within a further 30 days, the respondent shall take reasonabie steps to
publicize the revised criteria for changing sex designation on a birth
regisiration so that transgendered persons are aware of them.

4} Any applications by transgendered persons who have already
undergone or are in the process of undergeing “iranssexual surgery” with
a view to satisfying the respondent’'s requirements for a change in sex
designation pursuant to s. 36 of the VSA shall be administered in the
normal course pending the development and publication of the revised
criteria for changing sex designation on a birth registration.

Dated at Toronto, this 11™ day of April, 2012.

“Signed by”

Sheri D. Price
Vice-chair

g4

HTH-2014-00134
Page 582



