Ministry of Aboriginal Affairs
KEY MESSAGES

June &, 1998

B.C.’s commitment:

e The province has not wavered in our commitment to resolve land claims in B.C.

¢ We remain committed to resolving land claims through negotiation to ensure we
achieve economic and land-use certainty in B.C,

® The majority of First Nation organizations that entered the process are now in
substantive negotiations (stage 4). These negotiations could not have moved forward
withoui the province’s on-going involvement and approval of framework agreements
(stage 3).

¢ Qutside the process, we have clearly made the Nisga’a negotiations a high priority,
and our negotiators recently signed an agreement-in-principle to resolve the Mcl.eod
Lake specific claim outside the courtroom.

= The province is committed to working with Canada and First Nations to improve the
process and fast-track negotiations - this process involves all three parties working in
co-operation and partnership. )

e We have clearly indicated we will continue working with the other parties to revitalize
the treaty process.

If pressed:

© The treaty process requires revitalization in order to allow the treaty tables to continue
to move forward and advance through Stage 4 and on to final agreements,

@ Treaty tables that are making good progress include the In-Shuck-ch N°Quat’qua
(INNQ), Ditidaht/Pachedaht and Kaska Dene tables.

Delgamuukw review process:

* The province remains committed to the tripartite process and is actively working with
Canada and First Nations to improve the process and fast-track negotiations.

e The two rounds of meetings in April followed the March 13 commitment by the three
principals to undertake a review of the ireaty process in light of the Delgamuukw
decision.. Items discussed at the meetings included aboriginal and crown title;
certainty; capacity building; and, options to fast-track and improve the treaty process.

° From April 27-29, representatives from BC First Nations and senior officials from
both BC and Canada met in Vancouver and reached agreement on a package of
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recommendations for improving the treaty process. Third parties and local
government participated as obscrvers at the session.
The parties proposed the Agreement for improving and fast-tracking treaty
negotiations and agreed to take the proposal back to their respective principals (federal
and provincial governments and First Nations® ieaders) for consideration and approval,
After reviewing the Agreement, the First Nations Summit raised some concerns about
the recommendations. Subsequently, B.C. had bilateral discussions with the First
Nations Summit and federal government, in order to move this process forward.
This remains a high priority of the provincial government. We encourage First Nations
and Canada io support the Agreement.
Ifadopted by all parties, the Agreement would move treaty tables through the process
more efficiently and expeditiously, and allow us to resolve land clatms through
negotiation to ensure we achieve economic and land-use certainty in B.C.
B.C. continues to consult with third parties, and the business community has expressed
1ts support for the province’s approach to resolving these issues.

If asked:

The Agreement is available on request as it has been available to all FN chief
negotiators through the FN Summit and was given to the media by the opposition
leader.

-4

Delgamuukw review process/bilateral discussions with FN Summit:

L4

The DM to the Premier's Office and the A/DM of MAA met with the Summit
leadership to discuss concerns regarding the Agreement negotiated in April.

We understand that First Nations are concerned that the proposal for the acceleration
of lands, resources and cash negatiations will impose a Yukon-style Umbrella
Agreement in BC and force First Nations to give up their legal rights.

This is not the intention. BC believes that it is in the interests of all parties to find
ways to speed up the negotiation process and is seeking agreement on principles at a
province-wide leve! to help facilitate individual negotiations,

BC views the Agreement negotiated in April as a package, and while we are prepared
to clarify the proposal on lands, resources and cash negotiations, any changes may
require a re-examination of ather elements of the package that deal with aboriginal
title, certainty, and capacity-building.

In terms of next steps, we will report back to our principals on the results of our
bilateral meetings with Canada and the Summit, and will seek further direction.

Bilateral discussions with FN Summit, re: consultation:
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* The province met with the FN Summit to discuss consultation procedures following
the Delgamuukw decision.

o This issue will require further discussions involving both parties.

* The province has clearly indicated its willingness to continue working with Canada
and First Nations on the Agreement for improving the ficaty process and fast-tracking
negotiations.

Delgamuukw review process/bilateral discussions with Canada:

*+ The province met with the federal government on May 28 to discuss the costs of the
proposal to accelerate the treaty process and those arising from the Delgamuukw
decision.

* The province is disappointed by the federal response, as Cagada appears to be moving
away from an earlier commitment to reach agreement on financial issues.

* These issues will require further discussions involving both parties,

Alec Robertson/Treaty Commission:

¢ The discussions with Canada and First Nations Summit on revitalizin g the treaty
process are on-going. For this reason, we believed jt Was more appropriate to consider
the full-term appointment of a chief commissioner once the discussions are complete,

° We hope the parties will conclude the Agreement for revitalizing the treaty process by
the end of Tune. _

* We met with Alec Robertson and made an offer to him to participate in the
revitalization process over the next few weeks,

° Alec Robertson rejected the province's proposal of a short-term appointment.

» His May 20 letter, which he copied to the commissioners, clearly states the "request is
unworkable” and that there is "no decision for me to consider regarding my
reappointment and I will now return to private life."

* There is no final decision pending on Alec Robertson's future with the T reaty
Commission - again, he rejected the province's proposal,

* The Treaty Commission Act allows the commissioners to designate an acting chief
commissioner in the event of a vacancy. The designated commissioner has all the
powers and duties of the chief commissioner, which allows the Comimission to

. continue to function normally.

¢ The Act requires that within 60 days (following a vacancy) there will be a chief
commissioner appointed as a result of unanimous agreement among the parties.

* The province will soon begin discussicns with Canada and First Nations on the
appointment of a chief commissioner within the 60-days, which is consistent with the
timing related to the review process.
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Nisga’a negotiations:

» The province is committed to reaching a final agreement with the Nisga’a and Canada.

* The Nisga’a final agrecment negotiations are confinuing and proceceding well,

e The province’s negotiators are not bound by any deadlines to reach an agreement,
They will ensure a final agreement is fair, affordable and in the interests of all British
Columbians before initialling the agreement.

e The province has conducted extensive consultations with the public and third parties
during the Nisga’a process.

e B.C. is committed to ensuring the public is kept informed about the N isga’a
agreement, which will be the first modern treaty in B.C.’s history.

e The Ministry will ensure the public is fully informed, in keeping with the Premier’s
commitment to further engage the public in the process before a final agreement is scnt
ta the legislature for debate and ratification.

if pressed, re: public info

* The Premier has committed to ensuring that every BC household receives a guide to
the Treaty. The government will also make cost-effective use of radio and television to
provide the public with information about the Treaty and to let people know where
they can get more information.

-

If asked, re: referendum

* A referendum on the Nisga’a agreement will not work for a number of reasons:

1. treaties are complex and can’t be decided with a simple yes or no vote:

2. it negates Canada’s role as one of the three parties at the table;

3. referendums are divisive; '

4. they come too late in the treaty process since effective consultation with British
Columbians begins at the “front end” of negotiations and not the “back end” of the
process;

5. a referendum implies that downtown Vancouver with a majority of the population
should decide the outcome of treaties that have been negotiated in local or regional
cotununities such as the Nass Valiey.

MecLeod Lake negotiations:

e On May 1, the negotiators concluded an agreement-in-principle which will: 1) form
the basis of a final agreement, and 2) adjoumn the litigation pending the final
agreement. The negotiations are expected to take one month, during which time the
province will consult with third parties.

* Weare pleased the negotiations have resumed. The province is seeking a fair and

affordable settiement with Canada and the McLeod Lake Indian Band.

4
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» The provincial government believes negatiation and not litigation is the best method
of resolving this specific claim.

¢ Aninjunction against logging over 22,000 hectares of forest within McLeod Lake’s
traditional territory has been place since 1988. Settling this historic claim will result
in land-use certainty, which benefits third-party interests and taxpayers.

Comparison with Nisga'a:

¢ The McLeod Lake negotiations involve an adhesion to an existing treaty.

® A comparison of the per-capita land components of the historic Treaty 8 and the
modern-day Nisga'a agreement is unfair.

¢ Treaty 8 was concluded in 1899 and it sets out the amount of land allocated for each
band member - 128 acres.

Interior Six Nations Alliance:

* The province remains firmly committed to tripartite negotiations with First Nations
and Canada. More than 70 per cent of First Nations in B.C. are represented in the B.C.
Treaty Commission process.

= The treaty process is under review by the three parties. We hope to reach agreement on
the package of recommendations for revitalizing the process by the end of June.

» The B.C. treaty process is voluntary and open to all First Nations who want to
participate in the process. Not al] First Nations, including the Interior Six Nations
Alliance accept a tripartite process and they want to resolve land claims through
negotiations with Canada on a nation-to-nation basis and with the Province on a
government-to-government basis. The Interior Six Nations Alliance met on May 8
with federal Minister Stewart to discuss these issues, including the Delgamuukw case.

* Itis the province’s position that Canada must fulfil its historic obligations and address
the concems of First Nations who do not wish to participate in the tripartite treaty
process.

¢ Members of the Alliance met with Premier Clark May 27 to discuss the court decision
and their interests in lands and resources in their traditional territories. The meeting
was positive and the Premier agreed to further discussions with senior Ministry staff.

Select Standing Committce: -

¢ The province appreciates the work of the committee and its contribution to a better
public understanding of issues involving treaty making in B.C.

» The government said it would listen to British Columbians - and 1t did.

¢ The Committee was mandated to: 1) examine the key issues arising out of the Nisga’a
AP as they apply to development of treaties across B.C., and 2} examine how progress
can be made towards treaty settlements.
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» Beginning in the fall of 1996, the Committee travelled to 27 communities and
received nearly 800 written and oral submissions.

* Of the recommendations, 36 have been implemented, 20 are being pursued with the
appropriate agencies and 16 will be implemented at the appropriate stage of the treaty
process.

NOTE: Responses to questions regarding the minority opinion addendum are attached.

Commercial Recreation Policy:

e We have a standing duty to consult with First Nations and we will respect all of our
obligations to engage in meaningful consultation.

e The province will continue to consult with First Nations regarding the potential
impacts of any proposed Crown land activities on aboriginal interests.

¢ The province will consult with First Nations on commercial recreation tenures on an
application-by-application basis.

* The First Nations Summit signed an agreement with the Council of Tourism
Associations to promote the tourism industry. The province will work closely with
First Nations to explore commercial-recreation opportunities that will benefit both
aboriginal and non-aboriginal communities.

-30-

Contact;
Peter Smith

Communications Branch
356-8750
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He is again heard saving
Copyright

Copyright [David McLaughlin]

B.C. Governiment QOffers Land And Cash

Copyright

{Times-Colonist, Vahéaﬂﬁéf'Sun)

First Nations Qutside Treaty Process
Copyright

Copyrigrt {The Vancouver Sun)

Editorial

David Mitchell in The Vancouver Sun, in part:
Copyright
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DELGAMUUKW
Delgamuukw Not A First Nations Veto

Copyright
{Bridge River-Lillooet News)
Understanding Delgamuukw
Copyright
Copyrit (The Dawson

Creek Mirror)
Negotiate, Not Litigate

Copyright

Copyright (Prince

Rupert this Week)
Surplus Crown Land Sales Down

Copyright

Copyright (The Interior News)
Page 4
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Brown, Chris V AAF:EX

From: Anderson, Steve X AAF.EX
Posted At May 8, 1998 11:09 AM
Posted To: Today's News
Conversation: may 8 news

Subject: may 8 news

*******‘k********************************'k*

TODAY'S NEWS
Ministry of Aboriginal affairs
Ph: 356-8750
Fax: 356-2213

'k'ir**'k******'Jr'k*****************************

DATE : Friday, May 8, 1998

PROVINCIAL NEWS/ISSUES

FN' SUMMIT'S MATHIAS, PIERRE PLEASED WITH NEW TREAT TALKS :
CKNW RADIO NEWS Thursday, May 7, 1998

Copyright
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CBC RADIO NEWS Friday, May 8, 1598

Copyright

INTERVIEW: JANE STEWART
CBC RADIQ NEWS Thursday, May 7, 19898

Page 2
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’ Copyright

REGIONAL NEWS/ISSUES

VANCOUVER ISLAND
no items

NORTHWEST

COURT REJECTS GOVT, MACBLC AFPEAL ATTEMPT RE QC LOGGING :
CJFW RADIO NEWS Thursday, May 7, 1998

Copyright
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- FIRST NAaTIONS SUMMIT

Y .
v April 24, 1998

The Honourable Jane Stewart - Thé Honourable Dale Lovick

Minister of Indian Affairs ~ Minister of Aboriginal Affairs -
and Northern Development Parfiament Buildings

Oftawa, Ontario K1A OH4 Victoria, BC VeV 1x4

Dear Minister Stewart and Minister Lovick:

During the April 14 - 16, 1998 First Naﬁon_s Summit meeting discussion took place concerning the
‘perceivad stalling tactics by the federal and provincial governments in their dealings with First
Nations regarding substantive issues, including interim measures agreements.

The First Nations Summit is participating in a tripartite process with the governments of Canada
and British Columbia to review the BG treaty process in light of th’e recent Supreme Court of
Carnada decision in Delgamuukw. 1t is First Nations' collective view that the federal and provincial
governments seem to be using their participation in the joint review process as a pretext for

Tefusing to address substantive issues with individual First Nations in their treaty negotiations. This
could be viewed as a breach of the duty to negotiate in gaod faith,

The First Nations Summit strongly objects to the federal and provincial governments’ use of the -
joint review process of the BC treaty process as a reason to avoid addressing substantive issues,
including interim measures, with First Nations in their treaty negotiations.

First Nations in British Calumbia have'consistently expressed the importance of negotiated interim
measures agreements fo. profect lands and resources within their traditional territories. . Fuether
First Nations strongly recommend that the pravincial and federal governments agree to address
other substantive issues raised by First Nations in their treaty negotiations without further delay.

We wish ta discuss this issue further during our session with your governments’ representatives
from April 27 - 29, 1988, : '

Yburs truly, . -
FIRST MARONS SUMMIT TASK GROUP

nd Chief Edward John . " Chief Jae‘ﬁﬂat_hias

el

g«
cc.  Alec Robertson, BCTC

Deputy Minister Scott Serson, Canada

Deputy Minister Jack Ebbels, British Columbia

John Watsan, RDG BC Region, INAG 26-of 05 FRR-362333108

Plaza Towaer, Suite #208 - 1999 MarIr;;; Drive, Nor.'rh Vancouver, B.C. V7P 33 Tl (604) 990-9519 Fax: (604) 990-9945
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. DATE: - May2'5,1998 .

TO: JOE MATH:AS EDWARD JOHN, ROBERT LoUIE

CC DANNY WATTS, SOPH!E PIEF{RE HERB GEORGE GEORGE
WATTS

FROM:  MARILYN TENEESE, EXECUTIVE ASSISTANT
RE: BC's CONSULTATION DOCUMENT

NO. OF PAGES including cover): 7

1. BC'S "CONSULTATION DOCUMENT”. Atached for your review is BC's
“Consultation Document” as provided today by the Ministry of Forests.

This d ocument along wrth the Summit's document wili be sent to ail freaty tables as

an information package along with a lefter of explanation/background from the
Summit’ ofﬁce -

. Plua Tower, Suite #208 - 1999 Maring Urive, Ncrth\’ancou\rcr B.C. VTP 3J3 ‘fal: {804} 990 9939 Pax: (804 590.9949
’  FEmmail: FVS@bmrc‘a internec hl‘q:J/ﬁ'-:mauons-summ:th. cal Page 21 of 95 IRR-2023-32108
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BRIT‘SH inistry of
COLUMB[A Eorastg Daputy Ministers OHice ' M E M O RA N D U M_

May 25, 1998

To:  Grand Chizf Edward John .
Chief Joa Mathias
Robert Loule
First Natjons Summit
Suite 208 - 1699 Mariue Drive
North Vancouver, British Columbia
V7P 3J3
(Ry Fax: (604)990-9949)

From: John Allan
Depury Minister
Ministry of Forests

Re: Post-Delgamuukw Consultation Discussion Paper

Atwached for your consideration is a draft of the province’s discussion paper on post-
Delgamuukw consuitation. :

I look forward 1o ous Forestry and Envircmment Working Comemittee discussions on

May 28, 1998, To confism the time and location, the mecting will be held at 6:00p.. on the
4" floor boardroom #t 595 Pandora Avenne, in Victona Dinner will be provided. Could you
please confirm the number of persens aending,.

eputy Minister
Ministry of Forests

Attachmont
pe:  Bob Plecas
Depuy Minister
Pramier’s Office
~ Cassie Doyle

Deputy Minister
Ministry of Eavirorment, Lands and Patks

2

Page 22 of 95 IRR-2023-32108



MEY 25 1%56 16:28 FR DEFUF MIMISTER MOF 258 3857 7AsS TU E}lé?-’:‘SSES‘EMB P.a3-,a?

- {

Grand Chief Edward John
Page 2

Philip Steenkamp
A/Deputy Minisier
Ministry of Aboriginal Affairs
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Discussion Paper: Post Delgamuukw Consultation

Prepared for the Forestry and Environment Working Committes
May 25, 1998

Wate: Thi¢ peper iz for discussion purposes only by the Foreszry and Environmexnt Working Commitiee.
Furiher discossion and finel approval is required by the Deputy Ministers Cetnedl. This paper Ras also
ween drefted for the plupose of negotiations berween the provingial government and the First Naton2
Summit, and is protected Todet 5. 16 of the Fraedom of Infarmation and Pricection of Privacy Aci,

Purpose:! ‘

This document 3s intended to 2id the development of a common. understanding with
regard to an appropriate and me aningfil post-Delgamuukw consultation rodel between
Pirst Nations and the provincial government.

g L :':-'-
pog i e

resil
..‘E%%u@h::lw T il SR

The consultation model proposed in this paper is based on an anticipated agrssment
berween First Natlons and the province that the effect of land and rasaurce decisions on
ahoriginal interests will range from virtually no impact to potentially major impact. [t
waould therefore follow that to achieve meaningful and affective land and resouree
decisions would require the application of a contintem of consultation approaches as
ideptified by the Supreme Court of Canada. This conrimumm would involve 2 range of
cansultation mechanisms from minor notification through to extensive participation.

- Context:

The province and First Nations Summit recognize that it is in the best interest of
aboriginal snd non-gboriginel people to reach an agreement on consiiltation through
hevovrable and respectful negotiations as opposed to litigation. Therefore, the
“Satement on Aboriginal and Crown Title™ developed by the First Nations Sumumit,
B.C., and Canada during the April 27-29, 1998 negotiation sessions forms the appropriate
starting point for developing a meanirgful and mutually ecceptable ¢onsultation process:

"y 32 acknowledged that the entire “package”™ negntizied April27-29, 1998 wes rejecied by the First
‘Netions Summit, and therefore, the “Statement ou Abariginal and Crowa Title' was also rejected as partof

the “package”. Notwithsuanding, the provinee views the Statemens as a wsaful basis for discussions o
copsultation,

FOR DISCUSSION PURPOSES ONLY
WITBOUT PRETUDICE
1998/05/25
Page 1
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1. The parties recognize that Aboriginal title exists as a right protected under s. 35 of the
Canstitution Act, 1982,

2, Where Aboriginal title exists in British Columbia, it is a legal interest in land and is a
burden on Crown title.

3. Aboriginal title must be understood from both the cormmon law and aboriginal
perspective.

4. As acknowledged by the Supreme Court of Canada, aboriginal peoples derive their
aboriginal title fom their historie scoupation, uss and possession of thelr tibal lands,

5. The parties agree that it is in their best interest thar aboriginal and Crown interests be
recongciled through honourahle, respectfl and good faith negotiations.

The provinee holds concems about the tmcerminty created by the lack of treaties and
unresolved issues of aboriginal title and rights on the provincial economy. From the First
Nations perspective, the alienation of lands and Tesources prior to treaty settlements is
egually troubling.

The Forestry and Environment Waorking Committee (FEWC) provides the appropriate
forum for developing a consultation process that reflects the shared objeciives of the
parties. Additionally, the provineial gavernment recognizas that consuliation is partof a

_larger process of establishing productive relationships with aboriginal people, which also
includes other activities such as treaty, interim measures and informal working
arrangements at local levels.

Gna‘[s:

It is the province's goal to refine and streamline the existing consultation process and
Incorporate the new responsibilities identified in Delgamuutw, while maintaining the
zbility to conduct day to day business. This goal will be achieved throngh the application
of the following key objectives:
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FOR DISCUSSION PURPOSES ONLY
WITHOUT FPREFUDICE
1958/05/25
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'Reﬁned and Streamlined Consultation:

This concept proposed here s designed to minimize unnecsssary drains on First Nations
 and government resources, and to increase the quality of consultation.

For the past number of years, First Natiors have often stated that they are not able to ke<p
up with the volume of referrals seat by the provincial government. First Nations and the
province both have a similar concem abot the volume of referrals. Provincial ministries
often (but not always) de not recejve any response fram First Nations to referrals, or

receive blanket opposition to any development within traditional territories.

In order to address this problem, the FEWC should be able to identify “factors” which
could be nsed to evaluate the extent 1o which a perticular decision, disposition, tenure,
activity, etc. will gffect an zboriginal interest, and therefore, the extent of consuliation
necegsary. It should also be possible to identify those situations where notification alone,
or no consultation, is appropriate.
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Tf this concept is adopted, it will be necessary 19 moadify existing ministry specific.
consultztion procedures to deal specifically with the potential of a proposed activity
unjustifiably infringing potential aboriginal ritle. It is important for First Nations and the
pravince o redegnize 2 continvum of apurapriate consultation mechanisms, and use

consistent guidelines which allow for the selection of epplicable methods according to
individual circumstances. .

FOR DISCUSSION PURFOSES ONLY
WITHOUT PREJUDICE
1998/05/25
Page 3
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Consulmtion processes should inform resource managers of the potential infringement of
aboriginal rights or title ag a result of a proposed development, avd enable the resource
manager to make 2 decision with as much information as possible re garding potential
aboriginal rights or title. This responsibility cannot be delegated to third parties.

4
Coosntation should be carricd our in 2 timely manner, end should flly inform First

Nations of the potential impect of a proposed activity on potential abangmal rights and
title, and provide data in a manageable and onderstendable format. These processes
should be clearly defined to First Netions, along with explanations of how inforrnation
will be used in decision making,

Federal Responsibility

Given Capada's constitudonal responsibility for "Indians and Lands reserved for [ndians"
under 5. 91(24) of the Consgitution Acl, 1867, it is incumbent upon the federal
government to assume certain financia! ligkilities associated with consultation and the
requirements of First Nations both strictly monetary and demesnds on personnel, 1o
participate fitlly in such processes.

T
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FOR DISCUSSION PURPQSES ONLY
WITHOUT PREJUDICE
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URGENT AND CONFIDENTIAL W Wl C i

. / 1
June 5, 1998 [ &/‘ -
Grand Chief Ed John ‘,_jj“
Chief Joe Mathiag

Robert l.ouie - 7

- NEGOTIATIONS Divigioy
First Nations Summit Task Groy ' '

Plaza Tower, Suite #208 - 1999 Marine Drive JUN 101998 |
North Vancouver, British Columbia | | !
V7P 3/3 BC SOUTH TeA

' Dear Grand Chief Ed John, Chief Joe Mathias and Robert Louje:
Tam in receipt of your letter of June 2, 1998,

First, let me say that British Columbia is committed to the treaty process, and
indeed to an accelerated process for resolving issues; Particularly land, resources
and cash. ‘Algg, ‘we'recognize the need to meet with you and the federal
goverrurient, as often and as regularly as required, to fing solutions in a post-

- Delgamuukw world,

Second, we were very disappointed when the First Nationg Summit on
May 6, 1998 rejected the Agreement arrived at after six days of hard
negotiations. '

The Agreement, agreed to on April 29, 1998, stated and I quote:

“As a tesult of these discussion, the representatives of the

parties agreed to recommend to their respective cabinets/

metubers for approval as a “package” the attached package

of documents that address:

a) Aboriginal title;

b} Acceleration of negotiations with respect to the land,
resources and finaneial settlement fomponent of treaties;

<) Certainty; and

d} - Capacity building.”

e ’I;i’w\ .fca““‘i‘\&u( ‘)
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Province of Offica of the Parlismoent Buildings
British Columbia Premier Victorla, British Columbia Page 28 of 95 IRR-2023-32108
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The Agreement may require a fuller explanation in clearer language but ts
substantive terms are the basis for an accelerated process.

It is clear that the Province has recognized aboriginal title exists in

British Columbia. We know that one way to establish where it exists is to
litigate; but we know a better wav is to find an accelerated land, resource and
cash solution which leads to treaties.

land, resouree and-cash component. Therefore, I was quite puzzied when you

it claims.” We proposad the solution. We were committed to recommend it to
Cabinet in the strongest terms, We had the Premier’s and Ministers’ support. It
was the Summit that rejected the Agreement. Clearly we demonstrated our
commitment: , ,
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Our next steps, therefore, are to report back to our principals, as we indicated to
you we would at our earliegt opportunity, which is the week of June 8, 1998.
Upon receiving futther direction, we will immediately be in touch with yout.

We recognize the Summit has a meeting on June 23, 1998 and has unilaterally
set a June 30, 1998 deadline for resolution of this next round. We will do
everything we can to meet your deadlines and we are certain good progress can
be made. - o

Finally, we remain commnitted to an early resolution of these issyes -

Sincerely,

R. S. Plecas .
Deputy Minister

Attachment

pc Scott Serson
Deputy Minister
Department of Indian Affairs

Philip Steenkamp

Acting Deputy Minister
Ministry of Aboriginal Affairs
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June 35, 1998
File No. 60250-20/PROV1-98

Honourable Jane Stewart
- Minister of Indian Affairs and Northern Developmant
House of Commons
Room 583, Confederation Building
Outawa, Ontario .
KIA QA6

Dear Minister:

My Deputy Minister has briefed me on the May 28th meeting held in Ottawa with faderal
officials on the costs of the proposal to accelerate the reaty process and those arising from
the S Etépreme Court of Canada’s Delgamuukw decision. The Province is disappointed by
the federal response. Canada appears to be moving away from its esrlier commitment to

- reach ap agresment on the finansial issues. _

B.C. remains strongly commitied to negotiating treatles. In keeping with commirments
made 10 Canada and the First Nations Sormmir at the tripartite meetings held April 27-29,
1998, we are prepared 10 accelerate lands and resources negotiations. It is essential thar
Canada now live up to its financial responsibiliies. An accelerated process will assist in
achieving certainty for all British Columbians.

B.C. fully accepts its responsibilities. We are providing lands and resources, anda

generous provincial share of cash for treaty-making, and we continue to dedicate significant

Tesources to cousultation and intetim agreements with First Nations. Canada needs to

provide its fair share. Iris B.C.'s view that Canada must assbme primary financia)

responsibility for the following: - = ' :

* impacts of an accelerated treaty process;

° iaterim measures costs (land, cash, cash equivalents and third party cosis), and any
community adjusment funds required.

In addition, B.C. also expects Canada 1o fulfill its obligations regarding the following

COSIS:

*  effective consultation with Ficst Nations to permit the continued management and
development of provincial Crown lands and resources;

* bnilding of First Nation capacily for negotiations; and
® any compensation required for infringements of Aboriginal title,

— - A2

Ainisiry of Office &f the Minister Maiting Address:
Aboriginal Affairs Parfiameri Buildings
Viziada BC VBV 1X¢
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If we are 10 revitalise the eaty process post-Delgamuukw, and meet the obliéaxiom of
Delgamiadew, our govemments must resolve all cost-sharing marers. Suvceess depends on
how the federal government chooses to act. ¥ anxiously await your response to these

important issues.” .- -

Yours sincerely,

Page 32 0of 95 IRR-2023-32108
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May 22, 1998

The Honourable Glen Clark The Hanourable Dale Lovick
Premier.of the Province of BC - Minister of Aboriginal Affairs
Parligment Buildings Parliament Buildings
Victaria, BC . \Vietoria, BG.

VBV 1X4 T vBVixe

Dear Premier Clark and Minister Lovick:

- This letter is a follow up to our May 21, 1998 meeting with Bob Plecas and in response
to recent public comments by Minister Lovick. 1 is our view that the political climate
surrounding land claims and treaty neqotiations creates a deep sense of urgency and
uncertainty. We say this for a number of reasons, - : i

First, First Nations in the treaty negotiation process have barrowed approximately $75
rmiilion with no agreements sa far, , : \
Second, the Supreme Court of Canada has clarified the legai_ principles involving
aborigingl title, yet both Canada and British Columbia argue that it is uncertain where,
in this province, aboriginal title e);ists.

Third, British Columbia continues to proceed with developing new policies to disposg of
land and resources at an alaming rate without apparent regard to the massive
Infringement it causes to the legal aboriging title interests of First Nations,

Fourth, British Columbia has made it clear that all financial costs arising from the

. consultation and compensation requirements under Delgamuutow must be the
responsibility of the federal government. It is our understanding that in a recent letter
from Scott Serson to Doug MecArthur Canada has rejected British Columbia’s position
onthis, - - - : . ] .

Fifth, with respect to the “Certainty* document agréed to in the April 1998 tripartite
meetings British Columbia has advised it will seek to remove the words in paragraph 3
which acknowledge that neither Canada and British Columbia will require
extinguishment or cede, release and surrender pravisions in modern day treaties. As
well, it is clear from a recent British Coluribia posttion paper that cede, Telease, and
suirender provisions are being advanced by the provinge. The Chiefs and Tribal
leaders of the First Nations Summit have made it absolutely clear that any
extinguishment or cede, release and surrender fanguage is not acceptable. First -
Nations, however, will work with Canada and British Columbia to achieve certainty
through other mechanismes. ‘ o -' : A :
, 2

 Plaza Tower, Suite #208 - 1999 Marinc Drive, North Vancauvey, B.C. VIP 3]3 ek (604) 950-9939 Fax: (604} 990-9949
‘ Email: FNS@ismar.ca  Internet: htipy/firstnations<summit bo.ca/ - . .
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Sixth, despnte Mzmster Lovick's May 7, 1998 agreement to extend the BC Treaty
Commission Chief Commissioner's term for two years, Cabinet has vetoed his decision.
We do not disagree that the role of the BC Treaty Commission needs to be '
reexamined. This does not mean, however, that the term of the Chief Commissioner
should not be extended. We seriously question the sincerity and logic of your

governmaent’s decision to reamove Chief I""nmmme.-:nnnr Alarn vaertso” at this ven v
crmcal time: in the treaty negotlations process.

Seventh with respect to British Columbla 5 posmen paper on accelerated !ands
resources and cash negotiations the Summit Chiefs have reviewed it and fesl that
British Columbia is pushing for a ‘Yuken type’ of umbrella agresment which they find
unacceptable. in our view the issue here is not one solely accelerating negohataons but
one of providing your negotiators with mandates to accelerate land and resource
-negotiations. ‘ !

The Supreme Court of Canada in Delgamuukw clearly indicates First Nations have
aboriginal title to their tribal territories and the legal right io a complete range of uses to
resources within these teritories. In light of your government’s recent initiative to
accelerate land and resource dispositions to third parties what are First Nations to do?
It is aur view this latest manosuvre on the part of Britich Columbiz will create the
appearance of instability. Your actions further suggest {o First Nations that the
government of British Columbia is not a8 comimitted to streamlining ihe treaiy

" negotiation process as it claims.

~ This is no time 1o create mstabs!;ty in the process, Further delay only complicates an
already fragile process. This is why we urge, on an immediate and priority basis, the
negotiation of land and resources agreements with those First Nations who are now
negotiating treaties, Many of these First Nations heve indicated their desire to proceed

Mr. Premier and Mr. Lowck we strengly recommend thet you d:rect your neget:ators to
continue these negotiations which were started in Apnl and to come to some agreement
by the end of June 1998 L :

We invite both of you to attend our next F'r‘st Nations Summit meetmg scheduled for
June 24 - 26, 1998.

Yours truly,

cc. " The Honourable Jane.see.rart, Minister of Indian Affairs
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Waldemar Braul
-Barrigter & Solicitor
645 Fort St., Suite 221
Victoria, BC VBW 1G2
Tel: (250) 338-4232

i

PAGE A1

+APU Y B 1 4

Fax: {250) 382-9428
Fax Cover Sheet
To: Migmister Lovick
T Company: Parliament Buildings T e
Phone: phone pumber
Fax: 356 1124
From: Waldemar Braai
Company: Waldemar Braul Law Corporation
Phone: (250) 388-4232
Fax; (250) 382-9428
Date: June 11, 1958
Pages including
cover page: 3
Comments:

Please see att‘ached. letter from the Aboriginal Rights Coalition.

NOTE: This telecopy may be conftdential and subject to salicitor/client privilege. [f the reader is not the

inended recipient or agent thereaf; you are hereby notified that any dissemination, distribution ar copying
of this fax is stricily prohibited. Ifyou have received this fax in error, please notify the sender immediately;
we will pay the expense of returning this fiox to our office by mail.
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A Community
, : ) Coalitior for
” Aboriginal Rights Coalition | First Nations
VICTORIA ' Justice
VIA FACSIMILE
Juze 11, 1998 _ T — e ——
The Honourable Dale Lovick
Minister of Aboriginal Affairs
Parliament Buildings
Yictoria, B.C.
Dear Mr. Miuister:

Thank j'ou for meeting with me earlier this week to discuss futare treaty negotiations. |

As I stated in our meeting, the Aboriginal Rights Coalition (ARC) is closely mionitoring
the discussions currently underway amongst the First Nations Suminit and. the federal and
provincial governments. We understand that the Summit and both governments have
proposed various approaches for re-aligning the treaty process. Having participated in
aboriginal issues for the past 25 years, ARC cannot overstatc the importance of the
current discussions for setting the basis for future relations between First Nations and the
Crown. "

The current discussions would benefit greatly from a clear statement of the province’s
intention. Such a statement is long-overdue, even allowing for time to study the
Delgamuukw decision. The provincial government has since the release of Delgamuukw
been sending, at best, an ambiguous message to the public, the First Nations Summit and
ihe federal government about its resoive to settie land claims. ) :

We urge the provincial government to clarify its position. The government should state
in a clear and forthright fashion that it strongly supports treaty negotiations in the
Delgamuukw era. Compelling constitutional, social justice and economic reasons point to
the need for comprehensive tripartite negotiations. The government should acknowledge
that the Delgamuukw decision is not something to fear, but serves as a basis for moving
towards harmonious relations with First Nations. Nor is the Delgamunkw decision an
aberration; it is the logical extension of many aboriginal victories at the Supreme Court of
Canada for the past 15 years. The provincial government should send a clear message

ARCVictoria .

161 Quadsa Street, Victoris, BC VEWals

TEL/PAX (250) 386-8272 * B-utalt srchbe@vvv.com
woRLp winz wis httpifvvv.com/earche/
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that it is prepared to implement Delgamuukw into its legislation and treaty pfoccss.

Such a vision is not a radical departure from general public opinion. As reported in the
Vancouver Sun on June 6, 1998, a recent pol! found overwhetming public support for
resolving claims. The public has, rightfully, come to expect decisive action on settling
iand ciaims. '

The provincial government’s mute respouse to Delgamuukw has provided reactionary

media personalities with an unfettered opportunity to engage in all manner of fear
mongering and wild speculation about Delgamuukw and treaty-making, In an effort to
counter the cmerging ncgative media reaction, we entered the iray to present another
perspective on Delgamuukw. We found that major media outlets were unwilling to

publish our letters and op-ed pieces. Our experience in other public education efforts (cg.

public lectures), however, found a public which mistrusts the reactionary media

personalities. While this public support for treaties is gratifying, we recognize that it can -
be eroded in the face of a persistent campaign of creating nightmarish scenarios about ~ “27%

treaty-making,

It is time for the government to make a clear and public decision about treaty
negotiations. It has two options: it can opt to get in line with the pIOgIessive views
generally shared by the public, or it can be governed by reactionaries. There are many
good reasons —inteluding political ones — for publicly stating your intention to opt for the

. progressive approach. Tt -

We look forward to warking with you.

Waldemar Braul . _ Ce e

President

'

4!
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F)
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FIRST NATIONS SUMMIT & " imman,

Via Fax and Mail™ .

June 16, 1998

The Honourable Dale Lovick
Minister of Aboriginal Affairs
Parliament Buildings
Victaria, BC V8V 1X4 .

Dear Minister t ovick:
Tharnk you for your letter of June 11, 1998 respanding to our May 7, 1998 proposal to you and

- Minister Jane Stewart to centinue our joint review of the treaty negetiation pracess in light of the .-
Supreme Court of Canada's decision in Delgamuukw. This case provides. us all with a unique
opportunity o fairly and honaurably reconcile. Aboriginal title and Crown title through goad faith -
negoatiations.

You will recall that on March. 13, 1998, we agreed to a list of items to be discussed through &
facilitated tripartite process. Unfortunately, due to conflicting schedules, from then to April 30,
1988, we were only able to meet for six days. Not all of the March 13 agenda items were dealt
with. Of the faur items in our April 30th package, the Chiefs in Summit provided support to the
foliowing documents: . :

*  Statement on Aboniginal arid Crown Title

v Certainty, and - :

. Capacity.Building

On the fourth issue, Accelgréting Land and Resource Negdtiatiohs. the First Nations Summit (FNS)
advanced this as a key and important issue. We saw the continued -alienation. of lands and
resources by the Province as a distinct and serious threat to our people's Aboriginal title and rights.

Canadé, BC and the Summit each tabled a proposal 'on lands and resources, Only BC's proposal
was attached to the April 29, 1998 Action Plan. The FNS document was refe renced in the covering
.note. (A copy of the FNS document is attached for your information.) L

We advised both Canada and BC's representatives that we had no mandate to discuss BC's.
proposal calling for a province wide_overarching aareement. but that we wauld submit this to the
Summit leadership for their consideration. Due to the uncertainty, complexity and lack of clarity
around BC's proposal, the Summit Chiefs directed that negatiations continue.

Your points of clarification and assessment.of Canada's role provides strong grounds for all of us

io develop a tripartite proposal for accelerating land, resources and cash negotiations. We agree
with you that there is unfinished business. The tripartite process should be reconvened

A2

Plaza Tower, Suite #208 - 1999 Masine Drive, North Vancouves B.C, VIP 3 I3 el (604)990-9539 Fax: (604) 990-9949
Eriil: FNS@istarc * Internét: hitpy//Brsmations-summit be e/ )
' ' " Page 38 of 95 IRR-2023-32108
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as soon as possible. Canada agrees with us. on thiis matter.. BC needs to join us sa that the
negotiation’of treaties may proceed in a more stable and certain environment. ’

The Summit leadership has directed ifs Task Group to continue discussions on the above-issue

. as well as the following: S

0 Good Faith Negotiations,

* - Funding for First Nations negofiations
. Compensation, L T :
* . Role of British Columbia Treaty Comrission - -

= Limitation perinds - :

In.the meantime, we are extremely concerried about the accelerated rate of land and resource

 alienation by the Province. The infringement of-our pecples’ Aboriginat title and ri ghts-continugs--—~----

. And with it, the compensation for.these inffingements continues to rise. -

Un the issue of consuitation, we have for refererice Bob Plecas’ fetter of June 5, 1998 describing
our May 28, 1998 meeting as being. “...focused on the issus’of. Aboriginal tils " With all due
respect, we refer youto Chief Justice Lamer's words:. ™, Aboriginal tifle suggests that the fiduciary
relationship between the Crown and Aboriginal peoples may be satisfied by the involvement of
Abariginal pedples in decisibns taken with respect o their lands. There is always a duty of ’
consultation.” {(Emphasis added ) ‘ ‘ ' S

‘The duty to consult exists becauss Aboriginal peopls have Aboriginal rights and Aboriginal title.
Our paper on consultation cl.gtﬁnes_ how this cansultation is to take place. ' : ’
in the strongest 'pdssib{e terms, therafore, we 's'uﬁpo__rt the propasal ta reconvene the tﬁbarﬁte
discussions so that we may conclude agreements on the issues drising from Deigam'uukw.-

We are advised that a meeting has been scheduled for June 18 and the First Nations Summitis -
prepared to attend on that date. ~ : . . |

Yours truly, -~ - .

- FIRST NATIONS SUMMIT TASK GROUP

(U (RS

Chief Joe Mathias S

attéchment

cc chnoucaf:le Jane Stewart
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PROFPOSED CHANGES TO CANADA’S AND BRITISH
COLUMBIA’S POLICIES ON LANDS & RESOURCES WITHIN
FIRST NATIONS’ TRADITIONAL TERRITORIES -

All lands and resources currently under the custodial care of the Federal and
Provincial governments and within territories of a First Nation participating
in the BCTC process shall be negotiated for the purpose of obtaining a treaty
within section 25 and 35 of the Constitution Act, 1982, on the following
principles:

1. Aboriginal title is a legal interest in the land and resources including
waters, foreshore and all marine resources on and within a First Nations”
Traditional Temritory;

2. Where there is proposed infringement of Aboriginal Tide and Rights - -
within First Nations Traditionel Territories, the following actions and
principles must be incorporated into the decision making process:

o First Nations® legal interest and rights must form the cornerstone of
planning and decision making; - '

* Governments must work with their partoers, the First Nanons i, Iand and
resource decision-roaking pnor to any mvolvement of third parties, No
third party expectations will be accomimodated prorto =~
discussion/negotiations and agreement with First Nations regarding land
and resource use including waters, foreshore and marine resources
decision making.

e Kirst Nations must participate in and approve all land and resource use
including waters, foreshore and marine resources decisions within their
traditional territories,

« First Nations must participate as parters in the decis mn-malung process;

3. The current consultation system must be modified to rotléct First Nations
. . legal wterest in the lands and resources, water, foreshore and marine
resources within their traditional territory. For example, the current
referral system must be redesigned to éffect First Natmn intvolvement in
- the decision making process:

4. First Nations will have immediate access to their lands and resouxces,
waters, foreshore and marine resources within their traditional terrtories

Dirafi - Prnciples for negotiations
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. prior to treaty seftlements and in a marmer which reflects their legal
interest in lands and resources, waters, lands and marine resources. This
may be achieved through land banking, interim measures, early |
implementation or accelerated negotiations,

U

. First Nations will have the opportunity to acquire additional treaty

settlement lands and resources before or after treaty settlements either

through negotiation or direct purchase to be added to their settlement

lands and resources, waters, foreshore and marine resources; L
6. Aboriginal title shall remain on lands and resources, waters, foreshore-and - -~ ——-.—..
MArine 1esources df all the First Nation’s territories;

7. Compensation 3‘1&1 be made available where mﬁ'mgemeut of aboriginal
title occurred;

8. The First Nation shall participate in and benefit from: royalties and -
taxation of the lands and rescurces, watcxs foreshore and marine
resources within ifs territories; '

9. In order to reconcile titles (Crown and Aboriginal) land and resources,
water, foreshore and marine resources use legislation must give effect to
First Nation laws i in decmwn—makmg,

10. All fand and resource, water, foreshore and rnarine resource use referrals
must be forwarded to and dealt with by affected treaty tables;

11. First Nations must be sufficiently funded ro build their capacity. B

Draft - Principles for negotiations
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. First Nations funding for treaty negotiations must be improved to pravide for the
additional workloads and research requirements associated with an accelerated treaty
process.

2. Shares in government corporations used for the purpose of holding and/or disposing
of [ands should be jointly held by First Nations and governments until the Iand
question has been resolved ' :

3. A working group of First Nations, Provincial Governtueat and Federal Govermment

SRR officials should be struck immediately to design a new and effective land and - - cooeoo o
resource use decision making process that reflects First Nations legal interest in lands
and resources, waters, foreshore and marine resources within their traditional
tenitories. This will include existing processes such as regional and community
planning. - S

4. First Nations should move expeditiously to identify key and strategic lands within
their traditional territories. This would allow First Nations and governments to move
immediately to interim protection or acquisition of lands. This early identification
must not limit & First Nation’s ability to acquire additional lands, waters or marine
resources for treaty settlements in futwe negotiations or after the treaty nepotiations.
The incremental and or accelerated approach to land negotiations may be deployed
here. '

5. Treaty Tables should immediately strike woarking groups capable of addressing and
use aud resource decision making. -

¢ ' 6. First Nations, govermments and industry should move immediately to improve and
develop ecanomic opportunities related to lands and resources, waters, foreshore and
marine resources within their traditional territories. This might include sharing of
resources, acquisition of TFL’s, provision of commercial licenses or other measures
that will improve economic epportunities for First Nations,

7. First Nations will have immediate access to tunding, expertise and other resources
that casures their capacity to participate effectively in accelerated negotiations,
economic opportunities, land and resource planning and other land or resource
related activities. ‘ '

8. Thepravincial and federa! governments should adjust existing legislation where
requized. to reflect First Nations’ legal interest in lands and resources, waters,
forestore and marine resonrces.

-

Reaft - Principles for negotiations
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FIRST NATIONS SUMMTIT

~ Via Fax (250 387 6073) .

‘ Juﬁe‘ 26, 1998

Th‘e Hcinc;urable Dale f.ovi_ck
Minister of Aboriginal Affairs

Parliément BuiIdings . - .. . e o e TR e
Victoria, BC - '

VBV 1X4

Dear Minister Lovick:

We are writing further to our meeting of June' 18, 1998 with your and federal officials
and in response to Mr. Steenkamp's letier of June 23, 1998.

The First Nat‘ions,' Summit has directed the Task Group fo iJEOCGEd to negotiate

- principles to accelerate land, resources and cash negotiations. We agree to meet in

early July 1998 to discuss an agenda and a schedu

’ _ le for these negotiations. - We
reserve the right fo bring to these discussions our respeciive interests and/or positions
on lands, resources and cash matters. - " T

I addition, we have been instructed to continue discussions on the following issues:
: . Principles for Good Faith Negotiations
- Funding for First Nations negotiations
. Compensation
= . Rale of BCTC -
® Limitation Periads
° Interim Measures
. Consultation

As well, the First Nations Sumimit also reconfimmed its'support for the trigartite
documents on Aboriginal and Crown Title, Certainty and Capacity Building. v

In providing us with the mandate to resume tripartite discdss;‘ons, the Summit

leadership directed that ongoing treaty negotiations between First Nations, Canada and
‘BC must-continue on an urgent and priciity basis. The tripartite discussions should not

be held out as a.reason'to delay or frustrate current treaty negotiatigr_;s.

B2

Plaza Towes Suice #208 - 1995 Marine Drive, North Vancouver, B.C. V7P 33 Tel: (604) 990-9939 Fas: (604 990-9949
. Ermail: FNS@isur.c.? Inb:rm:t:' httpf}ﬁrmtions-sunwﬁt.bé.m!
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The Honourable Dale Lovick _ ' . | _ Page 2 -
We look forward to the resumption of the t!ipa!;tite discussions at ‘I‘hg p::r‘h% ‘possible
date. - ‘ _ S | ’
Yaurs truly,

FIRST NATIONS SUMMIT TASK GRGUP

64//4 Hibie

cmef Joe Mathias . . G#and Chief Edward John

]%/Jenmedack | : .‘ o " o

ce:  The Honcurable Jane Stewart Mmzsternf Indlan Aﬁarrs and Northem
Development
John Watson, RDG, INAC -~
_ Philip Steenkamp, NDepu!y Minister of Abcnglnal Affalrs
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Brown, Chris V AAF:EX

From: Smith, Peter J AAFEX
Posted At: June 26, 1998 10:47 AM
Posted To: Today's News
Conversation: June 26 news

Subject: June 26 news

Fhihkhhdrhhhhh bbb ddhdhdbbhbirrdbhhhbhdrhdh b vk hkhd *rt

TODAY'S NEWS
Ministry of Aboriginal affairs
Ph: 356-8750
Fax: 356-2213

FhFrkbdhbhbhhkhdhbhhdbhhkdhdrhhhrhhh b bbb dhddhh

DATE: FRIDAY, JUNE 26, 1998

NOTE : There was no Today's News report for
Thursday, June 25, 1998

PROVINCIAL NEWS/ISSUES

SUMMIT ELECTIONS:

Vancouver Sun, Page B07, Friday, June 26, 1998

Copyright
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Brown, Chris V AAF:EX

From: Steenkamp, Philip AAF.EX
Sent: June 25, 1898 05:09 FM
To: AAF ALL (Al Staff)
Subject: Summit Resaolution

Great news. The First Nations Summit has passed a resolution supporting the resumption of tripartite negotiations
to accelerate iands, resources and cash negotiations.

The Summit has also elected a new task force:
Grand Chief Edward John

Chief Joe Mathias

Jenny Jack

More details to follow.

Philit Steenbansg
A/Deputy Minister
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ACTION PLAN FOR REVITALIZING THE TREATY
NEGOTIATION PROCESS
IN BRITISH COLUBMIA

WITHOUT PREJUDICE

On April 7 - 9 1998, and April 27 — 29, 1998, representatives of British
Columbia, Canada, and the First Nations Summit met to discuss issues affecting treaty
negotiations in British Columbia arising from the Supreme Court of Canada
Representatives from each of the 49 existing Treaty Negotiation Tables in British
Columbia and representatives from third parties and UBCM were invited to observe the
discussions at April 27 - 29, 1998 mesting,

Each of the parties brought to these discussions an underlying belief and
commitment that it is in the best interests of aboriginal and non-aboriginal people to
reach an honorable agreement regarding treaties through good faith negotiations and to
reduce the current uncertainty that exists for both aboriginal and non-aberiginal people
with respect to treaties, . L

It is expressly agreed that this action plan, the attached documents, and all marters
agreed to therein are without prejudice to the legal rights of each of the parties,

As a result of these discussions, the representatives of the parties agreed to
recommend to their respective cahinets/members for approval as a “package” the
attached package of documents that address:

(2) Aboriginal title:

(b))  Acceleration of negotiations with respect to the land, resources and financial
settlement component of treaties;

(©) Certainty; and

(d)  Capacity building

In addition to the above documents, a number of other documents were presented
and tabled including documents from the FNS dealing with “Proposed @mges ta
Canada’s and British Columbia’s Policies on Lands and Resources within First Nations’
Traditional Territory” and draft “Principles for Good Faith Negotiations”,

The parties clearly understand that if the recommendations dealing with the
acceleration of negotiations with respect to lands, resources and cash (ie, financial
settlements) are approved by the federal and provincial governments and the membership
of the FNS, British Columbia and Canada agree to work with the proposal and agree to
resolve the financial issues contained within it in order to ensure continuing progress in
conciuding treaties.
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The parties. further understand and commit that if the prépdsa!é for ‘acceleration of

land, resources and financial settlement are approved by each of the parties:

(a)

®

(c)

@

(e)

The parties shall immediately commence discussions on the Overarching
Agreement with the objective of finalizing this agreement within 6 months;

British Columbia and Canada shall immediately commence discussions on
addressing/finalizing all of the cost sharing issues raised in the proposal within &
months. Additionally the federal and provincial governments and FNS will open
discussions immediately on other funding issues;

The work cu_rrentiy underway by the BC Deputy Ministers Committee with =

respect to consultation shall be directed to continue on a priority basis particularly
related to streamlining existing processes regarding consultation and interim
measures;

Treaty negotiations with respect to.those FN’s who have entered into framework
agreements should coatinue while the Overarching Agreement is being
negotiated.

The parties shall proceed to accelerate capacity building.

In closing the parties wish to reaffirm their commitment to revitalizing the treaty

process in Brtish Columbia and achieving economic prosperity for aboriginal and non-
aboriginal people.
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_STATEMENT ON ABORIGINAL AND CROWN TITLE

i reading this statement the following applies;

¢ itis a political document intended to facilitate the negotiation of treaties.
* Itis without prejudice to legal rights or positions. ‘
e Each party will take the statement back to their principals seeking approval.

The partigs agree to the negotiation of treaties respecting the following principles:

1 The parties recognize that Aberiginal tlt!e exrsts as a right protected under S35 of
the Constitution Act, 1982. '

2 Where Abariginal title exists in British Columbia, it is a legal interest in tand and is
a burden an crown title.

3 Aboriginal title must be understood from both the common law and aboriginal
perspective.

4 As acknowledged by the Supreme Court of Canada, aboriginal peoples derive
their aboriginal title from their historic occupation, use and passession of their
tribal lands.

5. The parties agree that it is in their best interest that aboriginal and crown _ _
interests be reconciled through honorable, respectful and good faith negotiations.
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FIRsST NAaTIONS SUMMIT

Marc.ﬁ 5, 1998 : [L‘_} rj! (JJ'J

The Honourable Glen Clark
Premier of British Columbia
Parliament Building
Victoria, Brilish Calumbia

VaV 1X4

Dear Premier Clark:

Thank you for meeting with us on March 4, 1988 io discuss matters related to treaty
negotratlons in light of the new legal reality established in the Supreme Court of Canada
decision in Delgamuukw. We were mast encouraged by your comments during the

‘ meetzng We also appreciate the ione and aubsance of your recent statements in the
media.

In our view, the Delgarmuukw decision is the most significant Iand related dEGISIDﬂ in
B.C.'s history. The decision affims Aboriginal peoples view that Aborlglnai fitle was
never extinguished in-‘BC and sfili exists today.

We wish 1o refterate issues raised duri ng our discussion,

1. The govemméht of British Golumbia must give top priority within the BC treaty
- process to land and resource negotiations at treaty tables.

2. We concur that i is in the interest of the province and First Nations to obtain a
" timely closure in the negotiations feading to a final Nisga'a treaty. We would
emphasize, however, that while First Nations s.Jpport vour government’s efforis
in bringing closure to the lega a negatiations, we fully expect your government

tc “ul”’l\ ﬂa ulllu‘;l lll, “l IIIU"II IB dec}sr—'ﬂ!}' "1 ""‘ﬂ ‘rﬂﬁhf ﬁﬂﬂﬂ+|ﬂ+lﬂ“ prﬁ#ﬂue_

'. &F P 4D vu\ \P”V\i“tlvl 1
facilitated by the BC Treaty Commission.

3. We agree with your assessment ihat progress in treaty negotiations has been
less than satisfactory to date and that Agreements in Principle should have been
signed with some First Nations, Problems which have created the lack of
progress to date include the lack of sufficient mandates of the government
negotiators and the highly bursaucratic structure within the process.

Plzzz Tower, Suitc #3208 - 1999 Marine Drive, North Vancouver, B.C. V7P 3]3  Tel: (804) 990-9939 Fax: (604) 550-594%
Email: FNS@istar.a  Internet: httpe//firctnations-summit.be.ca/
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2.

4. We are encouraged that you and your Cabinet see the need for the treaty
process ta be given a high priority. This could be achieved by the appointment
of a senior official in your office to deal with this matter on a full time basis.

We wish to emphasize the need for continued dialogue on these important matters. We
were encouraged by our discussion yesterday and hope that we continue meeting on a
frequent basis. Should you wish to have discussion on these or other matters, please
feel free to contact us through our office.

Yours truly,
FIRST NATIDNS SUMMIT TASK GROUP

ORIGINAL SIGNED ORIGINAL SIGNED
Ty BY: BY:

Grand Chief Edward John Robert Louie

ORIGINAL SIGNED
BY:

Chief Joe Mathias
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Report to the Principals Representatives from the Working Group
on Capacity & Capacity Building

Date of meeting: April 24, 1998

In aftendance:

Alec Robertson, Chair (BCTC)
Charlene Belleau (Esketemc), by phone
Barbara Gray-Wiksten (BCMAA)
Jeannie Kanakos (FTNO)

Peter Lusztig (BCTC)

Sophie Plerre (Summit], by phone
Miles Richardson (BCTC)

Kathryn Teneese (Summit)

Anna Mathewson, recorder (BCTC)

The Warking Group focused on two issues: the meaning of capacity, and; the
capacity-building issues and opportunities that the Principals should consider in
the post-Delgamuukw treaty environment. The context of accelerated land andg
resource negotiations was also considered.

Scope

The Working Group recognized that the Principals shauld address the Capacity
of all three parties to negotiations. However, it distinguished between First
Nation “capacity” and public gavermment capacity.

Capacity for Canada and BC is an issue of commitment to the treaty-making
pracess, in particular the commitment of resources. Furthermore, governments
can, given the availability, recruit the requisite skilled people for treaty and
cansultation purposes from a large and well-established pool of people.

First Nations capacity is generally a longer-term issue. It invalves building both
structures and skills within less populous First Nation cammunities. First
Nations must increasingly train and rely on their own peopie to negotiate and
implement treaties, and to build new relationships with governments. First
Nation capacity issues include human resource development, financial
resgurces, and infrastructure development.

With thie above distinction in mind, the Principals need ta agree on definitions of
capacity so that common language can be used. The definitions in the BCTC
System Overload Report may be a starting point for this, and could be expanded
upon.
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Focus ] '
While recagnizing that the capacity of all three parties is re{evant, the Working
Group agreed that First Nations capacity is a more appropriate, immediate focus
far the Principals.

Types of Capacity Needs

The Working Group suggested that First Nations capacity needs range from the
immediate to the longer term. Each capacity issue has several Key compaonents,
including governance, policy, program management, and econornic
development. '

Immediate capacity needs relate to the preparation for the complexities of Stage
4 negotiations. Short-term capacity needs inciude the capacity to negotiate
treaties, and encompass enhanced training and work experience for local First
Nations peopie. Longer'term capacity needs include the ability to implement
treaties.

Addressing Capacity Needs

Resources are required to address each of these capacity needs. Canadz and
BC need to discuss their respective respansibilities for funding First Nations
capacity building in general. Partnerships will also be useful for addressing
some capacity needs.

Much can be learned from other jurisdictions about capacity building. As well,
work has begun on a range of capacity-building initiatives within the treaty
process. The first phase, dealing with self-assessment, is being coordinated by
the BC Treaty Commission and First Nations Summit. In this project, funded by
Canada, a jaint Capacity Committee has been established. It will oversee the
development of toals for First Nations in the treaty process to assess theijr
capacity needs and to devise a human resource development plan to mest thege
needs.

Self-assessment is phase 1 of a multiphase project. Phase 2 involves an
inventory of existing government programs relating to capacity-building, in order
ta eventuaily give First Nations a single window through which they can access
Suppart for capacity building. Phase 3 is the pravision of additional support,
including grant funding, for capacity building. Canada could provide this support
in keeping with the RCAP Report recommendations.

The above Pannership to address capacity building incrementally can be
continued and augmented by the Principals. The exercise could also dovetai
with the federa] Gathering Strength initiative.
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_ FIpsT NoaTIONS SUMMIT

AR -

- RESOLUTION # 0698.05

SUBJECT: NEGOTIATIONSTO REVITALIZE THE TREATY NEGOTIATION PROCESS

WHEREAS

~— A, On January 30, 1998 the First Nations Summit Chiefs passed Resolution # 01588,01
(First Nations Summit Strategy Post-Delgamuukw) by consensus directing the First
Nations Summit Task Group to negotiate a Province wide Interim Measures Land
& Resources Agreernent and Province wide principles for Treaty Negotiations.

B. On Aprii 7 - 9, 1998 and Apni 27 - 29, 1998 represeniatives of BC, Canada and the
First Nations Summit met to discuss issues affecting treaty negotiations in BC
arising from the Supreme Court of Canada.

C. As a result of these discussions an Action Plan for Revitalizing the Treaty

Negotiation Process in British Columbia (the “Package”) was developed and it
was agreed that the representatives of the Parties would present the Package to
their respective cabinet/members.

THEREFORE BE iT RESGLVED

1. That autonomy aof each First Nation and each of the negotiation tables is affirmed.
and will be respected; and that negotiations now underway proceed and
Canada/BC honour the Delgamuukw SCC decision to negotiate in good faith.

2. That the Chiefs in Summit provide support on the following documents:
. Statement on Aboriginal and Crown Title
« - Cenrtainty, and
o Capacity Building

3. The parties each tabled documents that addressed the issues of Accelerating Land
& Resources negotiations:
- — . Proposed Changes to Canada's and British Columbia's
Policies on Lands and Resources Within First Nations’
Traditional Territories (First Nations Summit)

. An Accelerated Approach to’land & Resources for the Treaty
Making Process (Canada)
. BC's proposal for Accelerated Lands, Resources and Cash

Negotiations. (BC)
Tha Summit Chiefs mandate the Task Group te continue discussions and
negetiations on lands and resources including seas and sea resources.
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DRAFT ¥3-- FOR DISCUSSION PURPOSES ONLY
STRICTLY CONFIDENTIAL

BRITISH COLUMBIA’S PROPOSAL FOR ACCELERATED LANDS,
- RESOURCES AND CASH NEGOTIATIONS

introduetion

‘The current method of negotiating treaties takes too long and is too cumbersome. The
First Nations Summit and Canada have called for the acceleration of lands and resources
negotiations. BC believes that it is not feasible to separate lands and resources fromi cash.
and would like to advance a proposal to accelerate the lands and resaurces and cash
components of treaties. An accelerated model would have immedia te and significant
financial implications for the Province of British Columbia, which will need to be
adequately addressed by Canada. This proposal is comprised of four parts:

L. Objectives for Accelerated Negotiations
2. Overarching Agreement

3. Table-Specific Negotiations

4. Roles of the Parties

1. Obiectives for Accelerated Negotiations
The parties would jointly commit to the following objectives: .
* focus on lands/resources and cash only;

¢ conclude negotiations expeditiously; and _
® dedicate adequate and appropriate resources to accelerated negotiations,

2. Overarching A sreement

In order to expedite negotiations and to allow all parties tQ assess prospects for success,
BC, Canada and the First Nations Summit would immediately negotiate a broad,
overarehing agreement to establish principles for mandates in the following areus:

-® interim measures (immediate discussion of criteria):

* ’purameters for financial seulement:

° Parameters fof land quantum: .

» principics for Tand sclection: f
2. dther resources (1o be agreed wpon): - -

- and renure and administration:

~»overlup: :
- ® UCCess: <. - *
.* land and resouree management: and
* corminty.
S Lcrtht?u:ty o
bl ol 4T )
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'WITHOUT PREJUDICE - .
"DRAFT 49-- FOR DISCUSSION PURPOSES ONLY
STRICTLY CONFIDENTIAL

In addition:
* the parties would discuss and agree on uppropriate groupings and boundaries tor
negotiations: -

* the parties will compile a comprehensive lands and resources information set: and

* the federal government will establish and provide new monies fora Capacity-building
fund for First Nations.

Interim Measures: .

Upon completion of the Overarching Agreement, the parties wiil be in a position to identify
lands and resources and other interests which will be subject to agreed upon provisions
while negotiations are underway, based on the following understandings:

* the federal government accepts primary responsibility for the costs of fand, cash, cash
equivalents and third party costs (which would be credited and reconciled between the
two governments at the time of treaty pursuant to the Cost-Sharing MOU). and the

"™ costs of transition measures, including, if necessary, community adjustment and the
impacts on displaced workers; and

* First Nations, Canada and the Province agree to negotiate altemate methods and

mechanisms to resolve outstanding issues and problems, rather than through direcr
action or litigation.

3. Table-Specific Neootiations

Once the Overarching Agreement is finaiised. the parties could begin substantive
bargaining on an individual or regional basis. us agreed.

'é
To begin and continue negotiations, BC would require that First Ndtions. éunuda and &c
Provincg/agree to negotiute alternate methods and mechanisms to resolve outstndin 24
issucs dnd problems, rather than th rough direct action or litigation.
In addition. during negotiations, First Nations would have uceess to:

- @ the Interim measures process as outlined above: and

* further ceonomic opportunitics as determined through the regotiations.

Apnl 29 gy 3
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DRA?T%;- FOR DISCUSSION PURPOSES ONLY
STRICTLY CONFIDENTIAL

4, Final Agreement on Lands. Resources and Cash

When the final agreement is in place. it is envisioned that there would be:

e resolution of all land use at a broad level:

* assurances of finality with respect to land and resource owncrship and
management:

* identification of lands where First Nations governance would be paramount: ]
* identification of lunds where the provincial Crown would be paramount;

e finalisation of an economic incentives and opportunities package; and

¢ ageement on the tinancial settlement.

5. Roles of the Parties

British Columbia

* To accelerate lands and resources negotiations will require a change in governmental
structures in British Columbia:

* BC will reorganise to eftectively co-ordinate and manage is participation in the
negatiations; and

* BC will streamline the process for internal review and approval of negotiated
agreements. :
British Columbia Treary Commission

* The BCTC should be refocused to Facilitate. through good tuith negotiations, the
acceleration of fands. resources and cash negotiations. - :

-

: 1l Yy -
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DRAFT §&-- FOR DISCUSSION PURPOSES ONLY
STRICTLY CONFIDENTIAL

Canada -
BC requires the following commitments from Canada:

* Canads establishes a fund to build First Nations capacity to negotiate and implement
treaties; and

= Canada is solely responsible for funding consultation and compensation required by
Delgamuukw. These costs are not sharable under the MOU.

Cost-Sharing:
¢ Canada must confirm its commitment to the Cost-Sharing MOU;

* with respect to interim measures, Canada must accept primary responsibility for
associated costs, including land, cash, cash equivalents and third party costs (which
would be credited and reconciled between the two govemments at the time of treaty
pursuant to the Cost-Sharing MOU), and the costs of transition measures, including
community adjustment and the impacts on displaced workers; and -

¢ with respect to the accelerated process, Canada must bridge the provincial share of
costs that arise prior to the fina! setrlement of treaties. -

First Nations

* The accelerated model can accommodate negotiations with either individual First
Nations or regional groupings of First Nations, or a mixture of bath. BC believes that
there are significant benefirs in negotiating on a regional basis and thar the parties
should discuss this issue further.

*  First Nations who panicipate in the accelerated process will settle boundary disputes

as a priority item.

©  First Nations making acceptable progress at existing negotiating tables or First
Nations who choose not to Join in the aceeleruted process Mty continuc negotiations
under the current ATANZements. :

¢ Incases where First Nations wish to continue existing negotiations durin gthe
development of the Overarching Agreement. the federal and provincial govermments
dgree 1o continue negotiations in aeod faith. -

Apnl 29, 1993 4

.
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DRAFT FOR DISCUSSION PURPOSES WITHOUT PREJUDICE

CERTAINTY -

1. Neither Canada nor BC can uniiaterally extinguish Aboriginal rights and
title.

2. Neithar Canada nor BC requires a First Nation 10 agree to extinguish or
cede, reiease and surrender as 3 precondition to entering into treaty
negotiations in British Columbia.

3. Canada and BC commit to work with First Nations to find-an acceptable
mechanism for achieving certainty in treaties that does not invoive
extinguishiment or cede, reiease and surrander.

< 1-‘::{-'
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Draft - for Dis{'-...Jssion Purposes
Strictly Confidential

TRIPARTITE MEETING
BC/CANADA/FIRST NATIONS SUMMIT

BRITISH COLUMBIA’S POSITIONING

G_ENERAL POSITIONING

e British Columbia is committed to achieving certainty through a
revitalised treaty process,

« Canada has primary responsibility for treaty negotiations,
compensation, consuitation, capacity building, and other initiatives with
respect to aboriginal people.

» The business of the Province must continue unimpeded.
DESIRED OUTCOMES

» Canada to recognize its financial responsibility towards First Nations,
particularly in the areas of compensation, interim measures, capacity
building and consultation.

» First Nations Summit to acknowiedge its accountability with respect to
any province-wide tripartite process.

* Province to send message to reduce expectations surrounding the
impact of Delgamuukw on treaty and consultation processes.

< Tripartite process to review the treaty process, in particular issues such
as system overload and regional negotiations.

« Tripartite recognition of the ongoing BC/Summit working group to
review consultation processes, and Canada’s commitment to
participate in that working group.

¢ Tripartite commitment to ensure that the business of the Province
continues while these discussions are ongoing.
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Draft - For Dis(.x.assion Purposes
Strictly Confidential

TRIPARTITE MEETING
BC/CANADA/FIRST NATIONS SUMMIT

BRITISH COLUMBIA’S APPROACH

BC, Canada and the First Nations Summit will be meeting on April 7, 8 and 2 and
April 27, 28, and 29 to discuss issues affecting treaty negotiations( including
those identified in the BCTC’s Systemn Overload Report and those arising from
the Delgamuukw decision). A long list of issues was developed in previous
meetings of the Principals (attached as Appendix A). All three parties realize
that it will not be possible to canvass all these issues at the first meeting. An
environmental scan suggests that the First Nations Summit and Canada will
choose ta focus on the following issues:

First Nations Summit

Certainty

Interim Measures {Co-management; Consultation; Resource Revenue Sharing)
Acceleration of Lands and Resources Negotiations

Negotiation Funding

Good Faith Negotiations

Canada

Certainty

Consultation

Early Deliverables (Protection Measures; Co-management; Resource Revenue
Sharing)

Acceleration of Lands and Resources Negotiations

British Columbia

BC has identified three primary objectives for these meetings, and has used
these to establish a list of priority issues for discussion. The objectives are;

= Revitalize the treaty process as the primary vehicle for achieving certainty;

o Establish primary federal responsibility for compensation, consuitation and
capacity building; and

» Ensure continued economic activity, maintain business confidence and avoid
confrontation and unfavourable litigation.
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Draft -- For Dis.ussion Purposes
Strictly Confidential

While BC cannot control the agenda of these discussions, it should argue
strongly for a focus on those issues which will advance the objectives identified
above. Ideally the issues listed below would be discussed in sequence, with
markers clearly laid out and a willingness to consider new approaches
advantageously employed.

Certainty

In recent months Summit leaders have questioned the concept of, and approach
to certainty, while Canada has talked of “generational’ certainty.

Recommendation: BC needs to challenge notions of incremental or generational
certainty and seek tripartite commitment that certainty, unqualified, is a primary
goal of treaty making.

Treatly Process

The genesis for these meetings, pre-Delgamuukw, was to identify the problems
facing the treaty process and discuss possible solutions.

BC should make this topic -- fixing the treaty process -- a primary focus of
discussion. The BCTC'’s responsibilities must be emphasized and BC should
insist on a serious consideration of certain recommendations of the System
Overload report. Key issues for BC inciude: the definition of a First Nation
(Delgamuukw and RCAP suggest some criteria); the readiness of First Nations
(i.e. their ability to develop mandates and capacity to negotiate and implement a
treaty), the criteria for expediting certain negotiations; and the introduction of a
province-wide table and regional tables for the discussion of some issues.

Recommendation: BC should propose a two-stream model for treaty
negotiations: 1. expedite negotiations, building on templates where possible, with
those First Nations which are ready; 2. focus on building capacity with other First
Nations (the Summit and the BCTC should assume a leadership role here, and

H £ PR
Canada should provide the necessary funds).

Federal Responsibilities

Recommendation: BC should clearly articulate the argument that Canada is
responsible for any compensation which arises with respect to aboriginal title,
and must aiso provide resources for any consultation processes with First
Nations on aboriginal rights and title issues. (Insisting on federal responsibility
may imply that the federal government has a role in decision-making on resource
dispositions and lead to an erosion of jurisdictional authority, as well as inevitable
delays for the province. To counter this threat, BC may consider seeking
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Draft -- For Dis.ussion Purposes
Strictly Confidential

Canada’s endorsement of a jointly-funded consultation regime managed British
Columbia, along the lines other harmonized processes such as environmental
assessment,)

Land and Resources

One of the major concerns for First Nations is that land is being alienated and
resources extracted at a rate and in a manner that will compromise treaty
outcomes. BC needs to address these concerns in order to save the treaty
process and keep the peace. However, it needs to do so without compramising
key economic interests.

Recommendation: BC should demonstrate a willingness to explore new
approaches in some areas while maintaining current positions in others. In brief,
it is recommended that BC:

suggest that a review of the constitutional status of treaty settiement
lands is underway;

* outline in general terms new mechanisms to protect certain strategic
tands prior to the conclusion of treaties:

* suggest that the Province may consider ordering no staking reserves over
areas which all parties agree will likely form part of a treaty settlement.

* lower expectations regarding co-management (BC wishes to avoid
negotiating stand-alone co-management regimes: the role of First Nations in
resource management can be addressed through consultation processes and
will be negotiated in the treaty);

« note reservations about resource revenue-sharing but, indicate a
willingness to discuss this topic (some form of revenue sharing with First
Nations may help contain pressure for co-management and will encourage
First Nations to support continued resource development in their respective

traditional territories) ; and

» express a strong interest in facilitating and promoting joint ventures with
business,

Any costs associated with these land-related initiatives will have to be shared
with Canada. Any land-related initiative must be accompanied by a commitment
that the First Nation in question will allow the Province to proceed with the
disposition aor management of other lands.
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Consultation

The Delgamuukw decision has indicated that where aboriginal title exists, there
is a duty to consuit with First Nations. Depending on the kind of activity
contemplated, this could range from mere consultation to requiring consent. This
has increased uncertainty. The Province needs to answer the growing fear that
the provincial economy will be stalled as a result of First Nations’ responses to
Delgamuukw.

BC's handling of this issue is critical. If BC does not acknowledge the need to
make some changes, the likelihood of injunctions and civil disobedience will
increase. On the other hand, if it does not take a clear stand on the issue of
aboriginal title and unequivocally confirm its responsibility to make tand and
resource decisions on Crown lands, it will lose the confidence of the business
community with deleterious economic consequences.

Recommendation: BC should lay down some markers regarding aboriginal title
and provincial jurisdiction, but also indicate that that it is sensitive to the
Delgamuukw decision and is willing to continue to discussions with the Summit
and Canada to review the approach to consultation. Again, Canada’s financial
responsibilities should be emphasized.
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Certainty in Treaties

One of the stated major objectives of the Crown in undertaking treaty negotiations with First
Nations is to achieve "certainty" and "predictability” with respect to the rights of the Crown and
First Nations in lands, resources and governance matters covered by the treaty.

Uncertainty arises for the Crown because First Nations continue to possess aboriginal rights
and, in some cases, aboriginal title, which arose prior to time of European contact, or the
assertion of British sovereignty, respectively, and have become common law rights that are
recognized and affirmed under s. 35 of the Constitution Act, 1982,

Aboriginal Rights and title at common law are in many cases ili-defiried, but the effect of the
Constitutional affirmation of such rights is that the Crown must assess the potential impact of
Crown-authorized activities on any such rights even where the existence or scope of such
rights is unknown - a process involving extensive consultation obligations. Where the
aboriginal right in question amounts to aboriginal title, the Crown's obligations become more
onerous, and the Crown's ability to convey clear title becomes uncertain.

Certainty was achieved in past treaties (as well as the modern Northern land claim
agreements) by either a full or partial "cede, release and surrender” of aboriginal rights and
titte in exchange for treaty rights. A "surrender” of rights and title to the Crown results in lands
and resources no longer being burdened by those interests, leaving the Crown free to allocate
them as it sees fit, subject to the treaty rights to which the parties to the treaty have agreed.

The Supreme Court of Canada has reaffirmed in Delgamuukw v. The Queen that a "surrender”
of aboriginai title serves to remove from land the burden of the aboriginal interest and the
Federal jurisdiction that accompanies it.

First Nations have taken & strong pclitical stand against “surrender" and are seeking treaty
solutions which avoid a surrender of common law rights or title. Unfortunately, the ability to
find alternatives to "surrender” such as waiver or on-going consent to infringement is limited by
both the inherent nature of aboriginal rights (particularly titie}) and by the constitutional
pratection that has been afforded to those rights.

In the Nisga'a negotiations, the Province has tabled an alternative certainty approach which
avoids the offensive terminology of "surrender” but which would secure a release of any
common law aboriginal rights and title not reflected (set out) in the trealy. As aboriginai iitie

does not appear in the treaty, it would be released in its entirety under such an approach,

In the course of these negotiations, the Province and the Nisga'a are exploring whether
Federal settlement legislation could, with Nisga'a consent, effect a statutory modification or
transformation of Nisga'a common law aboriginal rights and title into the rights set out in the
treaty, in bath content and geographic application. Uncertainties surrounding this approach
may still necessitate requiring the release as a "default" or "fail safe" mechanism, should a
Court determine that a "modification” approach is not effective to terminate uncertain common
law aboriginal rights and title.

The fundamentals of this evolving approach are appended in the form of a “"certainty
summary”.
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NISGA’A TREATY NEGOTIATIONS

CERTAINTY SUMMARY

. PREAMBLE

The Treaty, and the “Section 35 rights” set out in it, are intended to reaffirm the
Nisga'a Nation as an aboriginal peaple of Canada,

The Parties intend, by the Treaty, to [convert/modify/transform/etc.] the existing
aboriginal rights and ftitle of the Nisga'a Nation into the title and rights set ouf in the
Treaty.

. DEFINITIONS (FOR CERTAINTY PROVISIONS ONLY)

“Section 35 rights” means those rights, titles and interests, anywhere in Canada, of
the Nisga'a Nation, that are rights recognized and affirmed by Section 35 of the
Constitution Act, 1982.

"Nisga'a Nation” includes the coliectivity, its individual members at any time, and all
beneficiaries under the Treaty. :

. EXHAUSTIVE LIST (AIP PARA 25)

The Treaty will exhaustively set forth all the Section 35 rights of the Nisga'a Nation,
including the manner of their exercise, and all the limitations to those rights to which
the Parties have agreed.

. RIGHTS AND TITLE [CONVERTED/MODIFIED/TRANSFORMED/ETC.] INTO
TREATY RIGHTS '

The aboriginal rights and title of the Nisga'a Nation, wherever these may have
existed in Canada prior to the effective date of the Treaty, are
[converted/madified/transformed/etc.] into the Section 35 rights set out in the Treaty.

The above provision is effective “notwithstanding” any common law rule respecting
aboriginal rights; federal legislation will be required to remove any common law rules.

In the event of a conflict or inconsistency between any common law rule respecting

aboriginal rights and the provisions of the Treaty, the provisions of the Treaty will
replace the common law rule.
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5. FULL AND FINAL SETTLEMENT

» The Treaty will be the full and final settlement between the Parties in respect of the
aboriginal rights and title, anywhere in Canada, of the Nisga'a Nation. :

6. MUTUAL RELIANCE

¢ All Parties to the Treaty will be entitled to rely on the validity and enforceability of all
provisions of the Treaty.

s Federal and provincial legisiation will extend this reliance to other parties.

7. RELEASE OF RIGHTS NOT IN TREATY

« The Nisga'a Nation will release to Canada all the Section 35 rights (if any) of the
Nisga'a’ Nation which are not set out in the Treaty.

8. RELEASE OF PAST CLAIMS

» The Nisga'a Nation wilt release Canada and British Columbia from any claims that it
may have had prior to the Treaty regarding any interference or infringement of the
Nisga'a Nation's Section 35 rights, and any ciaims under Canada's “specific claims”
policy.

9. NON-ASSERTION OF RIGHTS NOT IN TREATY

+ The Nisga'a Nation will not assert, claim or seek to exercise any Section 35 rights
except for those Section 35 rights set out in the Treaty.

« The Nisga'a Nation will acknowledge that the validity of all tenures, interests, rights,
etc. granted orissued by the Crown priar to the effective date is not affacted by any
aboriginal rights and title of the Nisga'a Nation.

10. FUTURE CONSULTATIONS

» The Nisga'a Nation will agree that the Crown has no consultation obligations
respecting the Section 35 rights of the Nisga'a Nation other than those obligations
set out in the Treaty.

Page 69 of 95 IRR-2023-32108



11. INDEMNITIES FROM NISGA’A NATION

+ The Nisga'a Nation will indemnify and save harmiess British Columbia and Canada
from any and all claims related to the aboriginal rights and title of the Nisga'a as they

existed prior to the effective date, and from all claims related to any Section 35 rights
released under paragraph 7 abaove.

» Federal and provincial legislation will provide that other parties can rely on the
indemnities set out in this provision.

12. INDEMNITY FROM CANADA

¢ Canada will indemnify and save harmless British Columbia for all claims related to
the Section 35 rights of the Nisga'a Nation released under paragraph 7 abaove.

« Provincial legislation will provide that other parties can rely on the indemnity set out
in this provision.

13. NON-CHALLENGE OF TREATY

¢ All Parties will agree to not challenge the validity or enforceability of any provision of
the Treaty.

14. MUTUAL DEFENSE OF TREATY

s All Parties will agreé to defend any challenge to the validity or enforceability of any
provision of the Treaty.

15. BREACH

o A breach of the Treaty by any Party will not relieve any other Party from its
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16. BEST EFFORTS TO REMEDY INVALIDITY OR UNENFORCEABILITY

e All Parties will agree that if any provision of the Treaty is found by a court to be
invalid ar unenforceable, the provision will be severed, and the remainder of the
Treaty will be interpreted to give effect to the intent of the Parties.

« [n addition, all Parties will agree to make “best efforts”™ to remedy or replace the
invalid or unenforceable provision.
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17. REPRESENTATION AND WARRANTY BY NISGA'A NATION

¢ The Nisga'a Nation will represent and warrant to British Columbia and Canada that it
has entered into the Treaty on behalf of all persons who may have Section 35 rights
based on their identity as Nisga’a.

18. INTERPRETIVE PROVISIONS

¢ The Treaty will be the whole agreement between the Parties, and there will be no
representation, warranty, collateral agreement or condition affecting the Agreement.

 The Section 35 rights set out in the Treaty will be interpreted solely on the basis of
the rights set out in the treaty, without any distinction based on whether the rightis a
[converted/modified/transformed/etc.] aboriginal right or a new treaty right.

« There will be no presumption that doubtful or ambiguous expressions or terms are to
be interpreted in favour of any particular Party or Parties.

o The Parties will agree that a fundamental principle underlying the Treaty is their
mutual agreement that aberiginal rights and title are capable of being
[converted/madified/transformed/etc.], and that the Treaty and settlement legislation
are effective in [converting/modifying/transforming/ete.] the aboriginal rights and title
of the Nisga'a Nation into the Section 35 rights set out in the Treaty.

Micert!.doc
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o Since the establishment of the treaty process in 1993, the Province has consistently
raised concerns about manageability and the pace of negotiations,
In 1991, the BC Claims Task Force Report envisioned approximately 30 First Nation
groups participating in the treaty negotiations process, but by late 1993 when the
Treaty Commission first started accepting statements of intent from First Nations, it
appeared that up to 60 First Nations could be in the process. The Province expressed
concerns about its capacity to negotiate and implement treaties with such an increased
number of First Nations.
The Summit was not willing to address the manageability issue at that time and
strongly objecied to the Province’s concerns. BC insisted that its participation in the
negotiation funding program was contingent upon the Principals finding ways to
address the treaty process issues.
In 1996, with the number of First Nations in the treaty process approaching 50 and the
vast majority of them in the advanced stages of negotiations, the Treaty Commission
invited the Principals to address the manageability issue, In 1997, the Treaty
Commission presented the Principals with its Report on System Overload, which
highlighted the issues of mandates, manageability, pace and First Nation capacity,
First Nation indebtedness and the ability of the federal and provincial governments to
respond to the number of First Nations in the process. The Commission’s
recommendations focused on assessing the capacity of First Nations to ne gotiate and
implement treaties and self-government agreements and improving the efficiency of
the negotiations process. :
¢ The Principals have still not engaged substantively on the system overload issues, but
have agreed that this be addressed as part of the facilitated process on Delgamuuiow.
e The key provincial objective in discussions with Canada and the Summit is to make
the process more effective and efficient. BC wants to revitalize the treaty process
through these discussions and secure the commitment of all parties to key changes.

e The treaty process does not need to be completed changed, but streamlined into two
streams of activity. Under the first stream, the focus would be on completing treaties
and achieving related deliverables. Examples of workable treaty agreements, taken
from previous agreements and emerging agreements at lead tables, could be used to
streamline the process and lead to an early resolution of common issues. Incentives
for First Nations groups in the first stream could include land set asides, interim
protection measures and accelerated land and cash negotiations (See Land Related
Initiatives). Negotiation funding levels would remain the same and the Treaty
Commission would continue to allocate funding. Given the expected accelerated time
frames involved, concerns about loan indebtedness would be reduced.

@ Under the second stream, the focus would be on capacity building. This would
involve a pause in active treaty negotiations during which First Nations could enhance
their treaty making skills in order to facilitate streamlined negotiations in the future,
Work could occur on issues related to treaties, which could later be used at treaty
tables (e.g. resource management studies, traditional use studies, training). Incentives
for First Nations to enter the second stream could include some of the Land Related
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Initiatives including strategic land set asides, economic development and facilitated
joint ventures with third parties (with some government, largely federal, assistance),

* The Province’s position would be that funding for capacity building would be entirely
a federal responsibility. The Treaty Commission could allocate this funding for
consistency. It would be beneficial for the funding to go out in the form of
contributions, with existing loans going into suspension (to minimize the risk of
default and reduce First Nation indebtedness as a result of length of the time First
Nations may spend in this stream of the process). (See Negotiation Funding)

* The Province needs to ensure the Summit commits to addressing treaty process issues

in a meaningful way. The Summit and its First Nations have to be involved in

determining which First Nation groups are apprapriate for treaty-making post-

Delgamuukw and in finding workable solutions to overlap issues among First Nations.

The Treaty Commission has to reaffirm its role (both as set out in the Treaty

Commission Agreement and in the Treaty Commission legislation) as the keeper of

the process. The Commission should be involved in assessing whether claimant First

Nations are appropriate groupings for treaties (although this may raise issues of having

to prove title etc.) and re-confirming their readiness to negotiate. If First Nations are

not ready to engage in active treaty negotiations and need to spend time building
capacity, the Treaty Commission should make this assessment. The Commission’s
recommendations on system overload should be used as guidelines.
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A dramatic revision of the treaty process is not necessary.

* Some key adjustments are required to ensure its functionality to
achieve the objective of revitalizing the treaty process.

e Each of the Principals has an important role in revising and
refocusing the process.

» We want to streamline the treaty process through this review.

» As we have said before, throwing more money into the process
is not a solution in and of itseif. What we need is a more
efficient and effective process.

* The Province is interested in a revitalized negotiation process
that can achieve real deliverables.

¢ British Columbia is legitimately concerned about First Nation
capacity and the growing debt load among First Nations.

e We do not want to develop a whole new system. This would be
a costly and time consuming exercise.

¢ The Province would rather spend its limited resources on
negotiating treaties, once key modifications to the treaty process
have been agreed to.
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CONSTITUTIONAL STATUS OF TREATY SETTLEMENT LANDS

Background

® The Province has long held the position that treaty settlements lands will not be
designated section 91(24}) lands under the Constitution.

© First Nations have opposed this position,

® Canada is supportive of the provincial position. The federal government may,
however, be basing its support on the possibility that a removal of the section 91(24)
constitutional status on treaty settlement lands will absolve Canada of financial or
fiduciary responsibilities with respect to those lands.

® Originally, the provincial position was intended to resoive a number of concerns and
issues which surround the management of Indian reserve lands in the Province.
Specifically, removal of the section 91(24) designation would ensure that provincial
laws and standards with respect to land and resource management would apply on
settlement lands and that the taxation exemption applicable to Indians living on
reserve could be removed.

@ Since this position was originally put forward, the Province has identified other means
of addressing its interests with respect to removal of the 91(24) designation on treaty
settlement lands. For instance, the parties to a treaty could agree that certain
provincial land and resource management laws or standards will apply on settlement
lands. This agreement could be incorporated into treaty provisions.

e [n addition, the provincial and federal governments have made it clear that the taxation
exemption will be phased out once the treaty is completed. This position is
independent of any position with respect to the constitutional status of settlement
fands.

® Prior to the decision in Delgamuukw, provincial officials had been analyzing the
provincial position on the constitutional status of treaty settlement lands in an effort to
determine whether a change may be warranted.

e Delgamuukw offers the Province a strategic opportunity to further review its current
mandate with respect to the constitutional status of treaty settlement lands.

¢ A change to this mandate would be received extremely positively by First Nations.

Key Messages

o Delgamuukw has raised some legal issues with respect to the
Province’s position on the constitutional status of settlement
lands.

e We are currently reviewing our position in light of Delgamuukw
to determine whether or not a change is warranted.
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Background

* Currently the Province considers interim protection measures only wher the parties
have reached agreement on the land which is likely to become settlement land. This
requires that the parties reach agreement on the land and cash component of the treaty.
There are only two circumstances in the Province where the partics have reached this
stage in the negotiations: Nisga’a and Sechelt.

* First Nations have criticized this position as inflexible and unresponsive to the needs
of the negotiations.

e Circumstances have arisen in British Columbia which suggest that a change in the
provincial approach 1o land-related interim measures may be warranted.

» WLC Developments has a mandate to generate revenues through the sale of Crown
tands. First Nations in some areas of the Province have criticized this mandate,
claiming that it runs counter to the provincial commitment that land be available for
treaty settlements. In many cases, the lands which WLC Developments proposes to
sell are parcels which individual First Nations consider strategic or likely candidates
for land selection.

° In some circumstances, parties to the negotiations may agree that a particular parcel,
for cultural or geographic reasons, will most certainly become part of a settlement
package. The Province’s current approach to interim protection measures, however,
does not allow the Province to protect that parcel until the parties have agreed to all of
the settlement land to be included in a land and cash package.

* Land set asides have been proposed as a possible methad of addressing the concerns
of First Nations who are not far along in the negotiating process and who may not be
at a land selection stage for some years. A land set aside is simply an agreement by
the Province to not sell specified parcels of lands for a period of years. The Province
may, however, continue to use that land and benefit from that land until it becomes
part of a treaty settlement or, in the event that it is not required for treaty settlement, is
disposed of,

* Interim protection measures may be expanded to be used for specific strategic
parcels where all the parties agree that the parcel in question will no doubt be part of a
treaty settlement. An interim protection measure freezes the parcel in time, stopping
any new development or activity on that land. Existing activities may continue.

* No staking reserves can be ordered by the Minister of Employment and Investment.
These reserves do noi permii staking for mining claims within a specified geographic
area. :

® Any land-related initiative must be accompanied by a commitment that the First
Nation in question will allow the Province to proceed with the disposition or
management of other lands.

* Delgamuulkw does not legally require any changes to the provincial position on
protection measures or other land-related initiatives.
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© We are familiar with First Nations concerns surrounding the
provincial position with respect to interim protection measures.

e We recognize that in some circumstances, a land-related
initiative may ensure that treaty negotiations proceed smoothly.

e In some other situations, land-related initiatives may address a
particular First Nation’s interests to the extent that other land and
resource disposition may occur without that First Nation’s
ovbjections.

¢ The Province is currently considering three such initiatives:

0 land set asides: whereby the Province would agree to not
dispose of specific parcels of land. This would provide
some comfort to those First Nations who are not far along
in the process but who have concerns surrounding the
availability of Crown lands for treaty settlements.

¢ interim protection measures over strategic parcels:
whereby the Province could agree to protect specified
parcels, absent agreement on the full package of land and
cash. This would address the concerns of First Nations
who are further along in the process and who have
identified specific parcels of land which all parties agree
will form part of the treaty settlement. This protection
would nonetheless occur before the whole package of land
and cash has been agreed to by the parties.

¢ no staking reserves: The Province may consider ordering
no staking reserves over areas which all parties agree will
likely form part of a treaty settlement.

® Any costs associated with these land-related initiatives will have
to be shared with Canada.

° We are confident that these land-related initiatives address many
of the concerns expressed to us by First Nations, whether they
are First Nations who are quite far along in the process, or First
Nations for whom the treaty is a long distance away.

Page 77 of 95

[RR-2023-32108



’ C@W @Em M RESOURCE REVENUE SHARING

e The provincial position to this point has been that First Nations will be able to benefit
from the resources contained on treaty settlement land. Revenues from resources
extracted off treaty settlement land are unlikely to be shared with First Nations. The
reasons include:

¢ Resource revenues are an unstable source of funding for First Nations. A more
stable source is through fiscal transfer arrangements, which can be ne gotiated
through the treaty package.

¢ Resource revenue sharing is costly and time-consuming from an administrative
perspective.

¢ There is considerable risk inherent in depending on resource revenues to
provide a significant portion of a government’s revenue base due to the
variability in demand and supply of resources and market prices.

O Administrative mechanisms for a revenue sharing arrangement will add to or
duplicate those established for the fiscal transfer arrangement.

¢ Canada has the primary responsibility to fund First Nation government
operations.

0 Given the uneven geographic distribution and volatility and unpredictability of
some resources, sharing resource revenues with First Nations carries the
potential to introduce significant inequities in the treaty process.

 The mandate on resource revenues could only change if these interests and concems
could be met through some other avenue. _

* This approach to resource revenue sharing in treaties does not preclude the Province,
third parties and First Nations from entering into workable, pragmatic arrangements
outside of treaties to address First Nations’ desire to benefit from resource
developments within their traditional territory.

e The Province could consider resource revenue sharing in treaties, but only after
considering how to meet provincial interests and concerns. Included in these
considerations would be how the inclusion of resource revenues in treaties would be
cost-shared with Canada. Under the current MOU, there are two possible approaches:
treating resource revenues as a one-time contribution and receiving the net present
value at the time of treaty, or treating resource revenues as ongoing contributions and
receiving credit towards self-government government obligations. While the cost-
sharing of self-government has not yet been negotiated with Canada, it appears that
this approach may be more financially advantageous for BC.

 If provincial resource revenues are to be included in treaties, BC will requiire trade-offs
from First Nations, including relief from demands for co-management of Crown lands.

» Finally, if the Province changes its approach on resource revenue sharing,
consideration could be given to how this may be treated in the context of interim
measures, including setting up trusts to deposit resource revenues from specific parcels
while negotiations proceed.
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e Key Messages “

e BC’s position on the sharing of resource revenues in treaties is
known. Any changes to that position would have to be

considered in light of the package of recommendations under
development in this process.
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CONSULTATION

Background:

* Inrecent years, provincial consultations with First Nations have been guided by the
“Crown Lands Activities and Aboriginal Rights Policy Framework”. Each ministry
has tailored the policy framework to the ministry’s specific operational needs. The
result has been various inconsistent consultation models across government.

e Prior to Delgamuukw, in order to address First Nations frustrations with the existing
consultation processes, the province agreed under the BC/First Nations Summit Policy
Tables to establish a technical working group on referrals. The working group has
developed a list of interests (some shared, same separate}; however, it is evident that
the Summits expectation of this process is a re-engineeting of consultation procedures,
while the province’s expectation is to make adjustments to the existing consultation
procedures.

@ The December 11, 1997 Supreme Court of Canada (SCC) decision on Delgamuukw
introduced the concept of aboriginal title in British Columbia. The key legal points
are:

e aboriginat title was not proven through the SCC decision, and further,
aboriginal title has not been proven anywhere is British Columbia;

» the burden of proof of aboriginal title is upon First Nations;

e there is a duty on government to consult with First Nations regarding
infringement;

» the duty to consult will vary with specific circumstances, and which must be
done in good faith;

¢ infringement of aboriginal title may necessitate compensation; and

 only Canada can accept a surrender of aboriginal title, or extinguish aboriginal
title.

e Generally, First Nations view the Delgamuukw decision as proving that they have
aboriginal title throughout their traditional territories. As a result of these high
expectations, First Nations are demanding that they be given decision-making
authority over {and and resource decisions. First Nations are also demanding
fundamental changes to the province’s consultation procedures and interim protection
measures on Crown lands prior to the development of new procedures and changes to
the treaty process.

¢ The Deputy Ministers Steering Committee on Delgamuukw identified a need to
provide front line staff with at least some interim direction for consultations with First
Nations. The Steering Committee has agreed that any consideration of aboriginal titles
should be integrated into existing aboriginal rights consultation process {i.e., no desire
to develep a new and separate process for titlc). _

o Initial adjustments will be guided by the following operational principles:

o individual claims of aboriginal title will not be assumed;
e First Nations have the onus to establish aboriginal title
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* the provincial government maintains its responsibility to make land and
resource decisions on all Crown lands;
e the province will seek to maximize federal contributions to the costs of
consultation and compensation; and
* any infringement of aboriginal title must be justifiable.
e Based on the above principles, it is important that staff do not, explicitly or implicitly,
verify aboriginal title through consultations or when making operational decisions.
* Attached are the draft operational principles which have been approved in principle by
the Deputy Ministers Steering Committee on Delgamuukw.

Key Messages

o While the court clearly identified the concept of aboriginal title
in British Columbia, the court did not grant aboriginal title.

e Individual claims of aboriginal title will not be assumed to be
proven (Note - federal government has been very clear on this
point as well).

o The burden of proof of aboriginal title is on First Nations.

e This is not to suggest that we will ignore the concept of title until
proven. Clearly the court indicated that we have a duty to
consult, and in some cases, we may require First Nations
consent.

¢ Nothing in the courfs decision takes away from our jurisdiction
to manage the Crowns land and resources.

e [f we infringe on aboriginal title, the infringement must be
justifiable.

* The province strongly holds the position that the federal
government must assist with First Nations capacity to participate
in consultations. It should be stressed that the province is not
saying we have no responsibility on this front, but we are saying
that the federal government must start iiving up to its
responsibilities.

* [t is also our view that the federal government is responsible for
compensation when title is infringed.
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* The working group under our Policy Forums has made good
progress and we suggest that they now turn their attention to
developing a more effective consultation framework.

¢ We are prepared to mandate our staff to work on a more
effective and efficient consultation process.

 And lets be honest and up front about the principles that the
province will bring to that work:

o title is not assumed;

¢ First Nations have the onus to establish title;

¢ the province maintains its responsibility to make decisions
in regard to Crown land and resources;

e any infringement of title must be justifiable; and

e the federal government must participate in these
discussions.
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Delgamuukw Operational Principles
- Draft -

1. Background:

The December 11, 1997 Supreme Court of Canada (SCC) decision on Delgamuukw

introduced the concept of aboriginal title in British Columbia. Generally, First Nations view

the Delgamuukw decision as proving that they have aboriginal title throughout their

traditional territories. The following fundamental principles arc proposed in the provinciai

Delgamuukw strategy (Cabinet Submission):

e Individual claims of aboriginal title will not be assumed.

» First Nations have the onus to establish aboriginal title.

» The provincial government maintains its responsibility to make land and resource
decisions on Crown lands.

» With respect to Canada, the Province should seek to maximize federal contributions to
both the costs of consultation and compensation.

* Any infringement of aboriginal title must be justifiable.

2. Purpose

The SCC clearly identifies a legal obligation on the provincial Crown to consult with First
Nations in regard to aboriginal title; however, the Deputy Ministers Steering Committee on
Delgamuukw agree that front line staff should not be verifying title when consulting with
First Nations.

In this context, the Deputy Minister’s Steering Committee wants to provide resource
managers with interim operational principles to guide how staff should:

» carry out the provincial Crown’s obligation to consult with First Nations;

» evaluate information gathered on potential aboriginal interest; and

» make operational decisions in light of information in regard to potential aboriginal title.

The Deputy Ministers Steering Committee has indicated that these operational principles in
regard to aboriginal titie shouid be integrated into existing aboriginal rights consultation
processes. There is no desire to creatc a separate consultation process specifically in regard
to aboriginal title.

The following operational principles are propesed to set the framework for consultation
guidelines to be developed for line ministries and other appropriate provincial agencies. It is
expected that each affected line ministry, or provincial agency, will tailor the consultation
guidelines to their specific operations.

Draft - Strictly Confidential
03/04/98
Page 1
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3. Operational Principles

Existence of aberiginal titie

¢ The Supreme Court of Canada (SCC) decision does not grant title. While it is ¢lear that
the concept of aboriginal title exists in British Columbia, at present, aboriginal title has
not been established anywhere in British Columbia by any First Nation. For this reason,
individuzl claims of aboriginal title will not be assumed to be proven.

¢ Aboriginal title should be considered to be geographically confined based on evidence.

» Ifaboriginal title is asserted, or even established, the Crown maintains a jurisdictional
role in the area of question (i.e., if there is a strong possibility of title, or if title is
established through some other process, the question becomes “What level of First Nation
involvement is required in the assessment of the proposed development?”).

s Aboriginal title is less likely where land has been:

* previously alienated to third parties (length of alienation and type of alienation
important);

s previously developed (type of development important e.g., unreclaimable
development vs. development of renewable resources).

° The failure by a First Nation to maintain a substantial connection with a specific piece of
land may result in “loss” of aboriginal title. In particular, Aboriginal title should be
considered to be “lost” on private fee simple lands.

Infringement of aboriginal title
e While individual claims of aboriginal title are assumed not to be proven, operational staff
should assess the porential for infringement,
» Infringement of aboriginal title must be justifiable. The SCC outlined the following two-
step test to justify infringement of aboriginal title:
1. Does the Crown have a valid legislative objective?
The infringement of aboriginal title must be in furtherance of a compelling and
substantial legislative objective. The SCC specifically stated that the development of
agriculture, forestry, mining, hydroclectric power, the general economic development
of the province, protection of environment or endangered species the building of
infrastructure, and the settlement of foreign populations are the kinds of objectives
that meet this test. Other court decisions have identified conservation, public safety,
and regional economic fairness as valid legislative objectives.
2. Did the Crown meet its fiduciary obligation?
The SCC stated that fiduciary relationship between the Crown and aboriginal peoples
may be satisfied by the involvement of aboriginal peoples in the decisions taken with
respect to the land. The SCC also states that there is always a duty to consult. The
nature and scape of the duty to consult will vary with the circumstances. The
consultation must be in good faith and with the intention of substantially addressing
the First Nations concerns. Consultation involvement of First Nations can range from
mere consultation to consent.

Draft - Strictly Confidential
03/04/98
Page 2
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» In the context of the above-noted test, operational decisions can be made only after
considering the following factors:

e Extent of infringement: There is a range of the types of justifiable infringements to
aboriginal title (e.g., development with no chance of reclaiming land to its natural
state vs. development of renewable resources). Types and levels of justifiable
infringement also depend on the aboriginal connection to the land (e.g., infringement
on a village site is likely less defensible than infringement arising on portions of
hunting grounds).

s Nature and scope of proposed development.

o Accommodation of aboriginal interests.

o Aboriginal title shouid not be verified when making operational decisions.
= Itis expected that First Nations consent will be required in a small minority of operational
decisions (i.e., where there is a very high chance of title and major infringement is likely).

Extinguishment and surrender of aboriginal title
e Only the federal government can extinguish aboriginal title.
¢ A surrender of title can only be made by First Nations to Canada, not to the province.

Federal responsibility

* The provincial position holds that the federal government has responsibility for First
Nations participation in consultation and paying compensation for any infringements to
aboriginal title. It will be important, however, to narrow federal encroachments into
provincial jurisdiction over Crown lands and resources. In addition, the ability of the
province to make timely operational decisions should not be compromised.

Draft - Strictly Confidential
03/04/98
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Ed NEGOTIATION FUNDING

¢ Funding for treaty negotiations is allocated by the Treaty Commission. [t takes the
form of 80% loans and 20% contributions. Loans are provided exclusively by Canada.
Under the federal/provincial Cost-Sharing MOU, Canada and BC share the
contribution costs on a 60:40 basis, BC’s total share of the negotiation funding
program is 8%. Under a separate MOU provision, BC must pay 50% of the cost of
defaulted loans.

* In 1993, during the development of the funding program, BC raised concerns about the
number of First Nations that could be in the process and the resulting level of funding
that would be required. BC required that the manageability of the treat pracess be
addressed by the Principals before agreeing to the funding program.

¢ In January, 1994, after discussions among the Principais, BC agreed to proceed with
the existing funding program with a cap on BC’s funding for 4 years, which expired on
March 31, 1998. The amount was originally $6,200,000. In 1995/96, the overall
negotiation funding budget was increased, and the cap was adjusted to $7,610,720.

¢ InNovember, 1997, the Treaty Commission’s budget request for 1998/99 was
$35,720,000. The Principals’ approved budget for this period is $28,000,000. The
federal and provincial Ministers both responded to the Treaty Commission’s request
by saying that increases were not available and that a commitment to a more effective
and efficient process was necessary before additional funds would be considered. All
Principals agreed to roll forward $3,000,000 from last year’s budget, making the total
negotiation funding budget for 1998/99 $31,000,000.

o The key provincial objective is to focus on making the treaty process more effective
and efficient,

o Funding amounts and the allocation guidelines used by the Treaty Commission have to
be tied to outputs.

* The Summit has asked for an increased budget and the elimination of loans, arguing
that only contributions should be allocated. BC has resisted this in the past, and
should continue to stress that process issues should be dealt with first.

s On the loan issue, Canada currently provides all of the loan funding, but BC has
agreed to pay for half of the loans in default, should that oceur. An elimination of
loans would mean an increase in provincial costs as contributions are now shared
60:40 between Canada and BC.

» (Canada’s position has been that loans are a requirement and its policy is to deduct the
total cost of loans (plus interest from Agreement-in-Principle to Final Agreement)
from the eventual cash portion of a First Nation’s treaty setilement. The Summit is
concerned that the pace of negotiations and Canada’s re-payment policy will mean that
loans debts will greatly reduce, or even surpass, the cash in treaty settlements,

s BC shares this concern, particularly with smaller First Nations moving slowly through
the treaty process. However, BC has insisted on addressing the process issues at the
root of the problem, rather than focusing on the negotiation funding solutions.
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o BC’s primary interest is in ensuring the Principals find workable
solutions to the treaty process issue.

e Once this has been resolved, negotiation funding issues can be
appropriately addressed.

e BC has consistently asked the Principals to engage on the issue
of manageability, rather than looking at the negotiation funding
issue in isolation.

o The Treaty Commission’s Report on System Overload raises key
questions in this regard which need to be examined.

e Where First Nations are actively negotiating and have the
capacity to negotiate and implement treaties, funding allocations
should be a priority.

e Where First Nations are less active, allocations could be
suspended or some alternate arrangements be made to avoid
First Nations incurring excessive debt loads where they will not
be concluding treaties in the near future.
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DELGAMUUKW LIST OF ISSUES

1. Certainty
2. Land and resource management issues
' . consultation requirements
early deliverables
. accelerated discussions
. governments’ role

3. Scope of Aboriginal Title
. joint title

. overlaps

. reserve lands

. status of lands
4. Infringement

. justification

- compensation

5.  Aboriginal title and self-government

6. Procedural Issues
. role of BCTC
« funding for negotiations
. government resources
. dispute resolution
system overload

FARICYTnac_.8300-2-2\DELGAMUUKWARATIONALE .8LZ wpd
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TRIPARTITE MEETING
BC/CANADA/FIRST NATIONS SUMMIT

LOGISTICAL ARRANGEMENTS

TUESDAY APRIL 7, 1998
NB: BC Caucus meets at 8:30 am in the Provincial Cancus Rooim on the 26th floor.
Meeting Time: 9:00 am to 5:00 pm
Meeting Room: 26th floor boardroom, 650 West Georgia
Vancouver, BC
Federal Treaty Negotiation Office
Tel: (604) 775-7114  Fax: (604) 775-7149

* note: For meeting room access, report to the Reception Area on the 27th floor.
* note: Lunch will be provided.

WEDNESDAY APRIL 8, 1998

Meeting Time: 9:00 am to 5:00 pm

Meeting Room: 26th floor boardroom, 650 West Georgia
Vancouver, BC
Federal Treaty Negotiation Office
Tel: (604) 775-7114  Fax: (604) 775-7149

¥ note: For meeting room access, report to the Reception Area on the 27th floor.
* note: Lunch will be provided.

THURSDAY APriL 9, 1998

Meeting Time: 9:00 am to 5:00 pm

Meeting Room: 26th floor boardroom, 650 West Georgia
Vancouver, BC
Federal Treaty Negotiation Office
Tel: (604) 775-7114 Fax: (604) 775-7149

* note: For meeting room access, report to the Reception Arca on the 27th floor.
* note: Lunch will be provided.
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ISSUES AFFECTING TREATY NEGOTIATIONS POST-DELEAMUUKW:

| SR
APRIL 7-9, 1998, MEETING S92
PROPOSED AGENDA WPE (LG 1986
2R3 - 20 /u_)us ) 7o)

JEPUTY ATTGTy ezl

Location:  Federai Treaty Negatiation Office
#2700 - 650 Wese Georgia Sirees, Vancouver, BC, V6B 4N3

Time: 9:00 a.m. to 5:00 p.m., lunch provided

1.0 OPENING PRAYER

2.0 INTRODUCTIONS

30 AGENDA APPROVAL

40 MEFTING LOGISTICS. - confirm meeting logistics such as meeting locations,
meeting times, caucus.rooms, meals, etc, '

5.0 OBJECTIVE QOF THE NEGOTIATIONS DISCUSSION - brief of discussion

confirming ‘

. the objectives of this set of discussicns/negotiations from the perspective of
each of the parties :

= the mandate of each of the parties relative to the discussions/negariations

6.0 STRUCTURE OF MEETINGS - use rhis as a brief discussion regarding how the
meetings will be structured, inciuding who attends, role of BCTC, role of
observers, how agenda are set, preparation of minutes, etc. :

7.0 GROUND.RULES - brief discussion of the ground rules, if any, required with
respect to these discussions ’
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30 COMMUNICATION - n brdef discussion regarding comumunication issues
associated with this set of discussions/negotiations and, in particular,
ComInunication with
e constituents?

e media?
o third parties?

2.0  CONSTRUCTIVE/PRODUCTIVE ENGAGEMENT - bref discussion
regarding what constitutes constructive and productive engagement and more
specifically, how parties may be able to approach a discussion of issyes in a manner
that is non-positicnal and focuses on problem-solving

10.0 GENERAL OVERVIEW OF THE ISSUES - brief discussion to confirm the list
of issues sgreed to at the March 3, 1958 Principals’ meeting
° canfirm that the list is complete
. brief statement by each party providing their understanding of each issue

{optional]
° confirm priority/sequence that issues are to be discussed in and, more

specifically, those issues ta be discussed at this first meeting

11.0 DISCUSSION OF ISSUES - methodical, structured, facilitated discussion of
those specific issues that the parties agree shauld be discussed and dealt with at the
April 7-3, 1998, meeting

i2.0 FOLLOW-UP AND SEORT-TERM ACTION ITEMS - a brief discussion to
confim specific tasks to be attended te prior to the next meeting

13.0 FUTURE MEETING DATES - confim the date of the next meeting and set
- tentatively dates for May and June should the parties decide that discussions
beyond the end of April are both necessary and desirable.

140 OTHER
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MEMORANDUM

TO: PARTICIPANTS IN THE DISCUSSIONS BETWEEN THE
ASSEMBLY OF FIRST NATIONS, BRITISH COLUMBIA, CANADA,
AND THE FIRST NATIONS SUMMIT REGARDING ISSUES
AFFECTING TREATY NEGOTIATIONS ARISING FROM THE
DELGAMUUKW DECISION OF THE SUPREME COURT OF

CANADA
FROM: DANIEL JOHNSTON, Facilitator
DATE: APRIL 3, 1998
RE:  APRIL7-9,1998, MEETING - PROPOSED AGENDA

Please find attached for your considerarion a proposed agenda with Tespect
to the April 7-9, 1998, meeting with respect to the above noted matter. I have the
following comments/ohservations in this regard:

L. I prepared the proposed agenda on the basis of my initial discussions with each of
the parties which [ have now completed. Please note that the first item of
business following an opening prayer and introductions is approval of the
proposed agenda. Having said this, I would appreciate that any party who has any
specific concerns with respect to the agenda as proposed, or helieves that there is
any additiopal itemns that should be included on the agenda, to contact me at their
carliest convenience and, in any event, in advance of April 7th:

2. Arrangements have been made for the meeting to take place at the Federal Treary
Negodation Office which is located at #2700 - 650 West Georgia Street,
Vancouver. The meeting will commence at 9:00 am. on April 7th and
arrangements have been made for lunch to be provided on that day. I anticipate e
brief discussion under agenda item 4.0 with respact to meeting tmes for
subsequent meetings, meeting locations, meals, etc.;

3. Agenda itergs 5.0 to 8.0 genmerally relate to “process” issues. With a view to
facilitating discussion, I will have prepared some discussion notes with respect to
each of these topics that can scrve es a stegting point for discussion - these
discussion notes will be based upon my initial meetings with each of the parties, I
will also have a brief handout t¢ accompany the discussion with respect to agenda
item 9.0,
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While I believe that these process issues are important to address at the outset of a
set of negotiations such &s the ones the parties are embarking on, I am hopeful that
we can move through these items quickly with a view to spending as much of the
,meeting time as possible discussing the substantive issues identified by the
partes.

If any of you have any questions regarding any of the above or the artached,
please contact me at yowr convenience. The best way to contact me over the next few
days is to phone my cellular photie (250) 714-8655 and, if I do not answer, please leave a
message on my voice mail and I will retumn your call as soon as possitle,

DBIAje

CAOWINWWO RODANG AANDTTHEM. B0
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APPENDIX A

LIST OF ISSUES

LANDS AND RESQURCES

1. Certainty
e how to achieve certainty
o extinguishment
» fransfer, surrender

2a. Interim Measures
+ consultation
First Nation role in decision-making in land and resource use
early deliverables
Canada’s roie
BC’'s role

2b.  Acceleration of Lands and Resource Negotiations
3. Compensation

4, Status of Settlement Lands
s constitutional
o title
e jurisdiction
» registry

5. Aboriginal/Crown Title
e 1846
s overlaps

“First Nation”

o who are the parties?

¢ joint title
6. Recognition of First Nation jurisdiction/governance
PROCESS

1. Role of BCTC

2. Funding - First Nation for negotiations
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Human and financial resources - BC/Canada
Dispute resolution

Efficiencies

Outstanding prosecutions

Principles for good faith negotiations

System overload

Province-wide/regional negotiations

Page 95 of 95 IRR-2023-32108



