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Settlement Agreement

BETWEEN: Image Engine Design Inc. (“the employer”)

AND: >22

AND: The Director of Employment Standards

Re: Complaint(s) filed with the Employment Standards Branch on March 14, 2012
Pursuant to Sections 78 and 91 of the Employment Standards Act, R.8.B.C. 19€6, c.
113, as amended, the following conditions form the terms of the settlement of the

above complaint(s):

Terms of Settlement Agreement:

The employer agrees to pay the complainant the amount of $22 The cheque is
to be made out to the complainant and is to be delivered at the complainant's home
address, no later than the close of business (4:30pm) on Friday, March 8, 2013.

In return for the above payment the complainant agrees to withdraw his complaint as
filed with the Employment Standards Branch and confirms that this agreement
constitutes full and fina! settlement of this matter as filed with the Employment
Standards Branch.

The terms of the Settlement Agreement must be complied with by Friday, March 8,
2013.

Note: Where statutory deductions are applied to the settlement amount the empioyer
will provide a wage statement at the time wages are paid indicating the amount and
purpose of each deduction.

This Settlement Agreement is invalid or of no effect if the parties do not deliver to the
Employment Standards Branch (ESB) a copy thereof bearing their original signatures

Employment Standards ~ EoB Address
Branch 250-4600 Jacombs Rd.
Richmond, BC V6V 3B1

Ministry of Labour,
Citizens’ Services
and Open
Government
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on or before March 8, 2013. In the alternative, if the terms and conditions of the
agreement are met fuily on or before the date that the Employment Standards Branch is
1o receive the signed Settlement Agreement with original signatures, the parties agree
that the dispute is settled and the file closed.

This agreement contains the entire agreement between the parties in respect of the
complaint(s} and replaces all other representations or agreements. This agreement
comprises full and final settlement of any and all issues arising from the complaint(s).
The parties to this agreement must comply with all terms of the settlement. Failure to
da so may cause the Director of Employment Standards to file this settlement
agreement in the British Columbia Supreme Court Registry, which wili cause the
agreement to be enforceable as a judgment of the Court.

Dated at Richmond, British Columbia this 28th day of February 2013. —
s.22
T D
Employer¢” (i Complainant

Andrea F. Rasc Amer,
Counsel, on hehalf of

Image Engine Dssign Inc.

Delegate of the Director of Employment Standards QO Yoo TS
Chantal Martel
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B.C. Home Ministty of Labour Employment Standards Branch Interpretation Guidelines Manual

Interpretation Guidelines Manual, Employment Standards Branch,
Ministry of Labour, Government of B.C.

Interpretation Guidelines Manuali
British Columbia Employment Standards Act and

Regulations

EMPLOYMENT STANDARDS ACT PART 1 — INTRODUCTORY PROVISIONS
ESA Section 1 - Definitions - Regular Wage

Contents:

Summary
Text of Legislation

Palicy Interpretation

Related Information

Summary

This section contains definitions for terms used throughout the Employment Standards
Act and its Regulation.

£ Top

Text of Legisiation

"regular wage" means
(a) if an employee is paid by the hour, the hourty wage,
(b} if an employee is paid on a flat rate, piece rate, commission or other
Incentive basis, the employee's wages in a pay period divided by the

employee’s total hours of work during that pay period,

(¢) if an employee Is paid a2 weekly wage, the weekly wage divided by the
lesser of the employeé's normal or average weekly hours of work,

(d) if an employee is pald a manthly wage, the monthly wage multiplied by
12 and divided by the product of 52 times the |lesser of the employee's
normal or average weekly hours of work, and

(e) if an employee is paid a yearly wage, the yearly wage divided by the

http://www.labour.gov.be.ca/esb/igm/esa-part-1/igm-esa-s1-regular-wage.htm page®ldr 9292 Br-2017-70268
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product of 52 times the lesser of the employee's normal or average weekly
hours of work

i Top

Policy Interpretation

To determine an employee's entitlements, the Act requires compensation to be
converted to an hourly rate, regardless of the method of payment.

Subsection (a)

Where an employee is paid an hourly wage, this is considered to be the “regular wage”
for purposes of the Act.

Subsection (b)

Where an employee is paid on a flat rate, piece rate, commission or other incentive
basis, regular wage is detérmined by dividing an employee's wages by the employee's
total hours of work during the same pay period.

Regardless of the calculation, the regular wage cannot be less than minimum wage.
Commission Sales

Refer to Employment Standards Regulation s. 37.14 for information on the application
of legisiation to a salesperson paid entirely or partly by commission.

Example - Flat Rate

A worker in a transmission repair shop is paid a book or “flat rate” for fixing a
transmission in a car. The book states that the job should take 10 hours. The emplayer
agrees to pay the employee 10 hours @ $25 per hour to do the job or a flat rate of
$250, regardless of the actual hours of work. This does not make the employee’s rate
of pay $25 per hour. If the employee completes the job in 6 hours he is paid $250.00.
There is no avertime payable as the actual hours worked to do the job were not more
than 8.

If the employee takes 20 hours to do the job, (two 10-hour days)}, and that was all the
work performed In the pay period, the employee’s rate of pay would be $250 divided
by 20 hours = $12.50 per hour. The employee would be entitled to be paid:

16 hours @ $12.50 per hour = $200.00
4 hours @ $18.75 per hour ($12.50 x 1.5) = $75.00 {Overtime wages)
Total straight fime and overtime wages = $275.00
Total wages payable:.$275.00 - $250 (Flat rate paid) = $25.00

Example - Piece Rate _ '

A factory worker who is paid on a piece rate basis works one 10-hour day in the pay
period. The employee packages nuts and bolts and is paid for each sealed package as
follows

hittp://www .labour.gov.be.ca/esb/igm/esa-part-1/igm-esa-si-regular-wage htm pagg%lérﬁ’?g%%a-zm 7.7026%



Page 3ot 5

Large bolts - 200 @ $0.40 $80.00
Small bolts - 150 @ $0.30 $45.00
Total piece rate wages $125.00

Regular wage rate = $125.00 divided by 10 hours = $12.50 an hour. The employee
would be entitled to be paid:

8 hours @ $12.50 per hour $100.00
2 hours @ $18.75 per hour ($12.50 x 1.5) $37.50 (Overtime wages)
Total wages payable: $137.50

Example - Commission

The regular wage of an employee earning a commission paid on a bi-weekly basis is
calculated according to the following formula: In the 2-week pay period the employee
received $1,645.00 and worked 8 hours a day, 6 days a week totaling 96 hours during
the pay period. The regular wage is calculated in the following manner:

$1,645 divided by 96 hours = $17.14 per hour is the regular wage. The employee
would be entitled to be paid:

80 hours @ $17.14 per hour = $1371.20

16 hours @ $25.71 per hour ($17.14 x 1.5) = $411.36 (Overtime wages)
Total straight time and overtime wages: = $1,782.56

Total wages payable: $1,782.56 - $1,645.00 (Wages $137.56

paid) = *

Note: Refer to Employment Standards Regulation s. 37.14 for information on the
application of legislation to salespersons paid in whole or in part by commission.

Subsection (c)
When an employee is pald a weekly wage:

‘Weekly wage divided by lesser of normal or average weekly hours of work.

Subsection {d)

When an employee is paid a monthly wage:
Monthly wage X 12 divided by 52 times lesser of normal or average weekly hours

Example:

Tom works in a downtown office as a receptionist and has a monthly salary of
$3,000/menth. Tom's daily working schedule is 8:00 am to 5:00 pm with a orie hour
unpaid lunch break for a total of 8 hours worked per day, 5 days par week; for a total
of 40 hours per week. Based on his monthly salary, reguiar wage would be calculated
as follows:

ii;eokﬂsﬂj 12 months = $36,000/year divided by 52 $692.31/week
$692.31/week divided by 40 hours per week = $17.31/hour regular wage

http://www labour.gov. be.ca/esbfigm/esa-part-1/igm-esa-s 1 -regular-wage.htm pagezg 10%-5)%-%%':{_20 1 7-7026%
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Subsection (e)

When an employee is paid a yearly wage:
Yearly wage divided by 52 times [esser of normal or average weekly hours of work.

Example:

A sales manager in a car dealership has a yearly satary of $60,000/year. His weekly
working schedule is 48 hours per week. Based on the yearly salary, the regular wage
would be calculated as follows:

$60,000 divided by (52 weeks X 48 hours. per week = 2496) = $24.04/hour regular
wage

“Normal” or “Average” weekly hours of work

Establishing “"normal” or “average” weekly hours of work is determined by the
circumstances of each employment situation.

*Normal” weekly hours are the weekly hours an empioyee is regularly expected to
work. "Normal” weekly hours refers te a circumstance in which the employee has a
consistent schedule of hours of work from week to week as part of their conditions of
employment and those hours usually do not fluctuate from week to week,

Where "normal” weekly hours of work cannot be established, such as when hours of
work fluctuate, “average” weekly hours of work will be used.

The period in which to determine “average” weekly hours of work is not provided by
statute. Therefare, the director will use the pericd of employment up to 6 months
before the earlier of the date of the complaint or termination of employment. Where a
complaint has not been filed, the director will use the period of employment up to 6
months before the:}-director first told the employer of the investigation.

Relatad Information

Employment Standards Tribunal Decisions

RAP-1D Paper Vancouver Ltd. (BC EST #D182/96)

Mclver's Appliance Sales & Service Ltd. (BC EST #D526/98)
Master Poal Coatings Inc. (BC EST #D569/98)

Related sections of the Act or Regulation

ESA
e 5.1, Definition “pay period”
e 5.1, Definition *payrol! record
o 5.1, Definition “termination pay
» 5.1, Definition “"wages”
¢ 5.1, Definiticn “week”
» 5.16, Employers required fo pay minimum wage

http://www.labour.gov.be.ca/esb/igm/esa-part- 1/igm-esa-s1-regnlar-wage him paggé)lo ?é%ﬂggR-zm 77006k
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e 5,27, Wage statements

*» 5.28, Payroll records

e 5.37, Agreements to average hours of work

e 5.40, Overtime wages for employees not working under an averaging agresment
e 5.45, Statutery holidav pay

ESR
e Part4,. Minimum Wages
e« ESR s. 37.6 Qil and gas field workers ~ salary and bonus compensation

Other

See www.labour.gov.bec.ca/esb/facshts/

Factsheats

Minimum Wage

High Technaology Professionals

Hours of work and Overtime Rules

Keeping Records

Silviculture workers

B Top

i

| Cancel |
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Complaint Submission Review [~ _ | _ : Page 1 of 2

‘ 2 R —

R MNo. B T T et

N B L ) IO
' BRITISH RSSO 15, 1e22 ! Office Copy
CQ%‘HIBIA f EE Mo .I Date of complaint submission:
__DAT:— AS w_,L_i\. i i August 23, 2012

OFFICER T
Confirmation # 018933X1A TR ictnme §

I'have used the Employment Standards self-help kit and the problem has not been resolved.

Employer Information

Name of Employer:
image Engine Design Inc.

Mailing Address of employer:  |City/town, Province, Country:  |Postal Code:
15 West 5th Avenue Vancouver, BC, Canada V5Y 1H4
Telephone Number:; Fax Number: Type of business:
604-874-5634 604-708-8433 Visual Effects for Film &
_ _ Television
Name of supervisor: Name and home phone number of owner:
s.22

corporation. Greg Holmies, Robin I-Iackl others 0
Address of place where youworked if d;ﬁerenr from above

Street Address: City/town, Province, Country: | Postal Code:
Is your employer bankrupt or in receivership?
No
Employers' bank: Employers bank branch:
Is your emplayer still in When did your employer go out of business?
business?
Yes
Information About You
Your Last Name: Your first or given name: Middle |SIN:
5.22 s.22 Initial(s): 5.22
Mailing (street) Address: City/town, Province, Country: Postal Code:
$.22 $.22 $.22
Your home phone number: Message Number: Fax Number:
s.22
Date of Birth: Email Address:
s.22 s.22

Are you in BC under a foreign worker program?
s.22

Are you covered by a collective agreement (union contract):
s.22

Union's Name:

Union Rep's Name: Union Rep's Phone Number:

file://C:\Users\chuie\AppData\Local\Microsoft\ Windows\ Temporary Internet Files\COn@ag-e 201208-28r 2017-7026%




Complaint Submission Review ‘ Page 2 of 2

Your work history with this employer

Your job title: Date you started wotk for this Last day you
$.22 employer: worked for this
5.22 employer:
s.22
Your rate of pay: P Employment status:
s.22 5.22
How often are you paid?
s.22
Are your hours of  [Hours worked per Number of days Total Hours per
work regular? day: worked per week: week:
s.22 s.22 s.22 s.22
Do you have a record of the hours worked for this employer:
s.22
Work history continued. What do you believe you are owed?
From .date To date Estimated amounts
. ] Regular wages $0
"2 Overtime 522
© '+ Annnal vacation pay
1/ Statutory holiday pay
"1 Deductions from wage  {Specify: $0
" NSF Chegques $0
"} Pregnancy/Parental or other leave $0
" | Compensation for length of service (termination pay) $0
"1 Other Specify: $0
Estimated Total you arc owed: $.22

[Details of your complaint
s.22

file://C\Users\chuie\AppData\Local\Microsoft\ Windows\Temporary Internet F 1les\Coné% g 1%00%9981%%_ 2017-7026
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BRITISH e
COLUMBIA S

8.C. Home Ministry of Labour Empioyment Standards Branch Interpretation Guidelines Manual

Interpretation Guidelines Manual, Employment Standards Branch,
Ministry of Labour, Government of B.C.

Interpretation Guidelines Manual
British Columbia Employment Standards Act and
Regulations

EMPLOYMENT STANDARDS REGULATION - PART 7 ~ VARIANCES AND EXCLUSIONS
ESR Section 37.8 - Exclusions - high technology companies

Contents;

Summary

Text of Legislation
Policy Interpretation
Refated Information

Summary

This section defines “high technology professional” and “high technology company” and
explains which parts and sections of the Act doc not apply to high technology
professionals. The section also explains how certain employees of high technology
companies can enter into an averaging agreement.

4 Top

Text of Legislation
37.8. (1) In this section:

“high technology company” means a company where more than 50 percent of
employees meet the definition of a high technology professional, are managers of
persons meeting the definition of a high technology professional or are employed in an
executive capacity.

"high technoiogy professional” means any of the following:

(&) an employee who is primarily engaged in applying his or her specialized
knowledge and professional judgment to investigate, analyze, design,
develop, or engineer an information system that is based on computer and
related technologies, or a prototype of such a system, but does hot include
a person employed to provide basic operational technical support;

http://www.labour.gov.be.calesb/igm/esr-part-7/esr-s37-8.him page ZdP2088R-2017-70268
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{b) an employee who is primarily engaged in applying his or her specialized
knowledge and professional judgment to investigate, analyze, design,
develop, engineer, integrate or implement a scientific or technological
product, material, device or process or a prototype of such a product,
material, device or process, but does not include a person employed to
provide basic operational technical support;

(c} an employee who is primarily engaged in applying his or her specialized
knowledge and professional judgment to carry out scientific research and
experimental development as defined in section 248 (1) of the Income Tax
Act (Canada);

(d) an employee who is endaged as a sales or marketing professional in
reiation to

(i) a service or system described in paragraph (a),

(it) a product, material, device or process described in paragraph
(b}, or

(it} scientific research or experimental development described in
paragraph (¢},

but does not include a person employed in the retail sale of any of these
things

rovisions do not apply ta high technology professionais:.

o the At
(b)-Part 5.0 the Act.

(3) An employee of a high technology company wha is not a high technology
professional may enter into an averaging agreement with his or her employer under
section 37 of the Act if the employer and employee also agree in writing that the
scheduling requirement under section 37 (2) (a) (iv) of the Act does not apply.

(4) If an employee and an employer enter into the averaging agreement referred to in
subsection (3) of this section,

{a) section 37 (2) (b}, (3), (6}, (10) and {12) of the Act does not apply to
that averaging agreement, and

(b) section 37 (2) (a) (i) to (iii), (v) and (vi}, (2} (¢}, (4), (5), (7) to (9),
{11), {13) and (14) of the Act are deemed to be incorporated into the
averaging agreement as terms of the agreement.

Policy Interpretation
Subsection (1}

The definition of “"high technology company” only applies to an employee whao is not a

http:/fwww.labour. gov.be.calesb/igm/esr-part-7/esr-s37-8 .htm page 140F ¥ BR-2017-7026%
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“high technology professional” as noted in 5.37.8(3) and (4).

An employee, to be defined as a “high technclogy professional”, is not dependentlon
the emplayee warking for a “high technology company”.

Subsection (1){a)
In this sub paragraph:

“primarily”: the main purpose of an employee’s work activity, where 75% of work
time is spent on the activities listed in the definition. This can be determined by
matching the work activities performed by the employee to the employment activities
specified In the regulation, including reviewing:

o the time spent performing each work activity (An employee who performs work
specified in the regulation incidental to the main purpose of their work will not be
considered a “high technology professional”.)

« a job description and employment contract (These are useful if they confirm the
actual work behaviour of the employee)

s the main purpose of the business (An employer whose business conforms to the
work activity in the regulation is more likely to employ a “high technology
professional”)

“specialized knowledge and professmnal judgment” is applied by an employee
whao:

« possess a high degree of knowledge and understanding of highly specialized
technological and/or scientific fields; and

« has the ability to practically apply that knowledge and understanding to highly
specialized technological and/or scientific fields; and

< consistently exercises discretion and independent decision making in the
application of their special knowledge as cpposed to performing purely
mechanical or routine tasks; and

s engages in work that is varied in character as opposed to work that routinely is
mental, manual, mechanical, or physical.

“specialized knowledge and professional judgment” is used specifically in conjunction
with investigate, analyze, design, develop or engineer

“jnvestigate”: To make a detailed exploratory inquiry or systematic examination of an
information system,

“analyze”: To examine methodically or consider in detail by separating into parts and
studying their interrelations in order to discover essential features or meanmg of an
information system.

“design”: The creation and formulation of a plan with an anticipated outcome.
Example: The creation of a’ computer program that. atlows for the

categorlzmg, stormg, retrlevmg ‘and the systematic analyzing of énd user or
customer data:

http://www.labour.gov.be.cafesb/igm/esr-part-7/esr-s37-8.hitm . page 13&1 %8%_—%;_20 1770263
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"Design” may include technology commissioning as a process for verifying
and documenting that the Installation and performance of systems meet the
needs of the end user, Commissioning begins during project planning and
ensures;

¢ All technology systems, subsystems, equipment, controls and components
interface with each other, and other building systems are installed propery.

s A system complies with a contract and is within the scope of design and
Installation requirements.

» All techriical-support personnel, faculty and staff are instructed properly to
operate and maintain technology systems efficiently,

¢ All required training, manuals and documentation regarding the systems installed
have been received.

“develop”: To make a design operaticnal through a succession of work activities that
include investigation, analysis, diagnosis, research or testing. Also may include
combining or linking Independent and /or component technologies together so they
work seamiessly.

Example: Functional performance testing may cover every item within the
technology package — all hardware, software, wiring and interfaces shall be
tested and evaluated to determine if they are consistent with performance
data in the contract documents.

“engineer”: To use scientific or technical knowledge to solve practical problems. This
typically includes the process of problem diagnesis, investigation, analysis, and testing.
This work activity may occur during the development of the information system, at the
time of its implementation or as operational technical support including complex
problem soiving.

“information systems”: The processing, storing or transmitting of data. Aiso includes
a group of interacting components or related technologies, or a network of related
computer software, hardware, and data transmission devices.

"computer and related technologies”: the activity of designing and constructing
and programming computers and includes related technologies such as, chemical,
optical, mechanica!l and electrical.

“prototype”: Fuil or partial scale forms of new designs or technologies, used to test or
demon-‘strate functionality or illustrate ideas.

“bas:c operatlonal technicail support’: refers toan empiayee W|th computer
anaIYSJs experience-and/or tralnlng on‘technical sYs : B .'-e-hmtted
exercising .of professional: Judgment An.employee engaged in “basic operatmnai
technical support™ typically: -

+ follows reglarly a standard procedure to resolve computer related probiems.

o utilizes diagnosis whien probleim solvmg however will usually follow standard
procedures. or regular systemat:c activities,

http://www . labour.gov.be.calesb/Aigm/esr-part-F/esr-s37-8.him -
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By way of example, an employee in response to a customer’s inquiry may perform
remote or on-site diagnostic work, However, the main purpese of the work is to assess
the problem and either utilize prescribed computer programming instructions or refer
the problem to a mare highly experienced or technically trained person capable of
resolving the problem.

The functions related to “basic operational technical support” also include the first
point of contact for the customer. Typically an employee will search a database to
confirm:

e that the person calling is in fact a custormer

o what kind of equipment / system the customer has

s that the customer has a contractual entitlement to the service they are asking
faor,

Also they may:

» do a simple scripted assessment with the customer,
o order parts and if the problem isn't fixed they create a service order

and escalate the call to a technical support person.
“basic operational technical support” would not apply to employees who:

(a) possess a high degree of knowledge and understanding of highly
specialized technological and/or scientific fields; and

(b) have the ability to practically apply that knowledge and understanding
to highly specialized technological and/or scientific fields; and

(c) consistently exercises discretion and independent decision making in the
application of their special knowledge as opposed to performing purely
mechanical or routine tasks; and

(d) engage in work that is varied in character as opposed to work that
routinely is mental, manual, mechanical, or physical: and

(e) investigate, analyze, and resolve practical problems, including
technically complex problems, with the use of scientific or technical
knowledge

Occupation examples inciude:

o computer systemns analyst

e internet development professional
e compuiér programmer

e computer science professional

Subsection (1)}(b)

#on

See above 37.8 (1) (a) policy interpretation for “primarily”, spe'cialized knowledge and

http://www.labour.gov.be.ca/esb/igm/est-part-7/esr-s37-8.him page 17‘2(0”131-871—%_20 17.70263
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professional judgment”, and “prototype”.

“investigate”: To make a detailed exploratory inquiry or systematic examination. In
scientific research, “investigation” refers to Inquiry into unfamiliar areas. It includes
work undertaken for the purpose of achieving technological advancement for the
purpose of creating new, or improving existing, materials, devices, products or
processes. Such work includes incremental improvements to existing technology.

“analyze”: To examine methodically or consider in detail by separating into parts and
studying their interrelations in order to discover their essential features or meaning.

“design”: The creation and formulation of a plan with an anticipated outcome.
Example: The creation of a plan to develop a chemical catalyst process.

“Design” may include technology commissioning. (See policy interpretation below for
“implement”)

“develop”’ To make a design operational through a succession of work activities that
include investigation, analysis, diagnosis, research or testing.

Example: Functional performance testing may cover every item within the
technology package — all hardware, software, wiring and interfaces shali be
tested and evaluated to determine if they are consistent with performance
data in the contract documents.

“engineer”: Te use scientific or technical knowledge to solve practical problems. This
typically will include the process of problem diagnosis, investigation, analysis, and
testing. This work activity may occur during the development of the scientific or
technolegical product, material, device or process, at the time of its implementation or
as operational technical support including compiex problem solving.

*integrate”: combining or linking independent and or component technologies
together so that they work seamlessly, Systems integration may be part of a larger
project or a project in itself. o

“implement”: to confirm the initial installation of a product, matetial, device or
process is operational. This will include technolegy commissioning as a process for
verifying and documenting that the installation and performance of systems meet the
needs of the end user. Commissioning begins during project planning and may
continue through at least the first year of operation.

'Commissioning should ensure that:

o All technology systems, subsystems, equipment, controls and components
interface with each other, and other building systems ate installed properly.

e A system complies with a contract and is within the scope of design and
installation reguirements,

e All technical-support personnel, facuity and staff are instructed praperly to
operate and maintain technelogy systems efficiently.

= Al reguired training, manuals and documentation regarding the systems installed
have been received.

http://www.labour.gov.be.calesh/igm/esr-part-7/esr-s37-8 .htm page 1804318224 001 7-7026%
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“Scientific or technological product, material, device or process”: may include
low volume specialty items such as microscopes and measurement devices for research
and lab applications such as chromatographs and spectrometers as well as
commercially marketed products such as games software, drugs and medical devices,
In the process of conducting research and development, researchers may create
products such as a new chemical catalyst process, or a commercial product such as an
electronic sensor device,

Scientific research includes work undertaken for the purpose of achieving technological
advancement for the purpose of creating new, or improving existing, materials,
devices, products or processes. Such wark includes incremental improvements to
existing technology.

Occupation examples include:

e Manufacturing engineer

¢ materials engineer

e electronic engineer

e multimedia professional

¢ computer animator

» software engineer

e software tester

o quality control professional

o applied bioscience professional

Subsecticn {1} (c)

See 37.8(1){(a) policy interpretation for “primarily”, and "specialized and professional
judgment”, :

See 5.248(1) of the Income Tax Act (Canada), commonly known as ‘SRED tax
exemption’, for meaning of "scientific research and experimental development®,

Section 248(1) refers to “scientific research and experimental development” as
“systematic investigation or research that is carried out in a field of science or ‘
technology by means of experiment or analysis”. This section further elabgrates on this
definition,

Occupation examples include:
e scientific technical
scientific technologist

applied bigscience professional
research scientists

L]

Subsection (1)(d)

“sales or marketing professional” is a person who:

http://www.labour.gov.bc.ca/esb/igm/esr-pari-7/esr-s37-8 . htm page 1 4943-92-8%_2017-70265
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s possess a high degree of knowledge and understanding of highly specialized
technological and/ar scientific fields; and

« has the ability to practically apply that knowledge and understanding to highly
specialized technological and/or scientific fields for the purposes of sales and
marketing; and _

» consistently exercises discretion and independent decision making in the sales or
marketing of a service or system, product, material, device or process, or
application, as noted in (a), (b), and (c) above as oppased to performing purely
mechanical or routine tasks; and -

» engages in work that is varied in character as opposed to work that routinely is
mental, manual, mechanical, or physical.

Occupation examples include:
s Technclogy sales professional

A person employed in the retail sales of an information system or service, & scientific
or technological product, material, device, or process, and scientific research or
experimental development is not a “high technology professicnal”.

Subsection (2)

An employee performing the work of a “high technology professional” as defined in
37.8(1) is excluded from all of Part 4 Hours of Work and Overtime, except s.39,.and
Part 5, Statutory Holidays of the Act.

‘Subsection (3)

All provisions of the Act except those noted in 37.8(3) and (4) cover an employee
working for a “high technology compary” who is not a “high technology professional”.

Example:

A receptionist working for a “high technology company” is entitled to full
coverage under the Act.

However, if the receptionist signs an averaging agreement under 5.37 of
the Act the receptionist will be excluded from those sections of the Act
referred to In s.37(1) of the Act.

This subsection also allows the receptionist and employer to agree in writing
that the daily schedule of hours required in an agreement in $.37(2){a) (iv)
of the Act do hot apply. (See subsection 37.8(4) below)

Subsection (4}

o If the employee of z “high technology company” and employer agree in writing
that the daily schedule of hours required in an agreement in s.37(2)(a)} (iv) of the
Act do not apply then the following provisions of s.37 do not apply to the
agreement.

a. The requirement to limit a work schedule in an agreement to 40 hours or an

http://www.labour.gov.be.ca/esb/igm/esr-part-7/esr-s37-8.htm page 20291‘131'8%%-20 17.70263
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average of 40 hours a week
b. Daily overtime applies to non-scheduled hours over 8 in a day
c. The employee's written request to adjust the work schedule

Under 5.37.8 {4) daily overtime only applies to time warked over 12 hours.

e Before 37.8(4) of this Requlation can apply to section 3/ of the Act the employee
and employer must sign two agreements; one as required in 37.8(3) of this
Regulation and the second as required under section 37(2)(a) of the Act.

Examples

« If an employee and employer enter into a written agreement under s.37 of the
Act without signing a written agreement as noted in 37.8(3) then 37.8{(4) has no
effect and all provisions of s.37 apply.

o If an employee and employer enter into a written agreement under s.37.8(3)
without signing a written agreement under 5.37 of the Act, s.37 has no effect and
ss.35, 36(1), and 40 of the Act apply to determine overtime and rest period
entitiements and pay.

Z3Top
Related Information
Related sections ef the Act or Regulation
ESA
e Part 4 — Hours of work and overtime
s Part 5 — Statutory holidays
Other
Income Tax Act (Canada)
i Top
hitp://www.labour.gov.be.ca/esb/igm/ esr-part-7/esr-s37-8 . him 2013-02-27
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Attentlon: Chantal Martel

Dear Sirs/Mesdames;
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under the Employment Standards Act against Image-
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with documents that we intend to rely on at the hearing as soon as they are prepared,
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Fraser Milner Casgrain LLP
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Jiyobu, Greg J LBR:EX

From;: Raso Amer, Andrea [Andrea RascAmer@fmc-law.com]
Sent: Thursday, November 22, 2012 2:33 PM

To: Jiyobu, Greg J LBR:EX

Cc: katet@image-engine.com'

Subject: RE: Employment Standards Complairnt -$-22

Mr. Jiyobu,

We are available on December 11, 2012 at 9:30 am far the mediation in the above-noted matier,

We look forward to your confirmation of this date.

Regards,

Andrea Raso Amer, Partner

Fraser Milner Casgrain up | www.fme-law.com
T604622 5152 | Fe04 683 5214

E dndrea.rasoamer@fmc-law.com

20th Fioor, 250 Howe Street, Vancouver BG, V6C 3R
Bio | vCard | Ocoupational Health and Safety Blog

From: Jiyobu, Greg J LER:EX [mailto:Greg.Jiyobu@gov.bc.ca]
Sent: Thursday, November 22, 2012 7:51 AM

To: Raso Amer, Andrea

Cc: 'katet@image-engine.com'

Subject: Employment Standards Complaint -s.22
Importance: High

Ms. Raso Amer:

After speaking with the complainant, | am now requesting that you confirm a date for a Mediation Session.

Thank you,

MHNISTRY OF JOBS, TOURISIMV AND SKILLS TRAINING
and MINISTER RESPONSIBLE FOR LABOUR
EMPLOYMENT STANDARDS BRANCH

Greg Jiyohu
P: (634} 713-0405
F: (804 713-0450

From: Jiyobu, Greg J LBR:EX
Sent: Wednesday, November 21, 2012 1:55 PM

To: 'Raso Amer, Andrea’

Subject: RE: Employment Standards Complaint - $-22
Importance: High

IVis. Raso Amer:

Please advise me on the company position regarding statutory holidays in the last 6-months of employment ie. Oct 8/11,

Nov 11, Dec 25 & Jan 1/12.

page 25 of 219 LBR-2017-7026

3




: A

In the event the complainant wishes to proceed with the complaint process, please chogse a date from December 10-21
(excluding Dec 13), Monday through Friday at either 9:30 or 1:00.

Thank you.

MINISTRY OF JOBS, TOURISM AND SKILLS TRAINING
and MINISTER RESPONSIBLE FOR LABOUR
EMPLOYMENT STANDARDS BRANCH

Greg Jivahu
P {604) 713-0405
F. (B04) 713-0450

From: Raso Amet, Andrea [maiIto.:Andrea.RasoAmer@ﬁnc—law.com]
Sent: Wednesday, November 21, 2012 1:10 PM

To: Jiyobu, Greg J LBR:EX

Cc: Kate Tarbard

Subject: Employment Standards Complaint - s.22

Importance: High

Mr. hyobu,
{am counsel for Image Engine with respect to the attached complaint-of s.22 . Asrequested in your email befow
to my client Kate Tarbard, attached please find a copy of the correspondence sent 10s.22 on August 20, 2012 in

response to his July 31, 2012 Request For Payment form.
i fook forward to hearing from you with respect to suggested dates for mediation.

Regards,
Andrea

Andrea Raso Amer, Partner

Fraser Milner Casgrain ue | www.fme-law.com

T 604 622 5152 | F 604 683 5214

E andrea.rasoamer@fme-law.com

20th Floor, 250 Howe Street, Vancouver BC, V6C 3R3
Big | vCard | Ocsupational Heaith dnd Safety Blog

From: Jiyobu, Greg 1 LBR:EX [mailto:Greg Jiyobu@aov.bc.ca
Sent: Monday, November 19, 2012 12:39 PM

To: Kate Tarbard

Subject: Employment Standards Complaint -s.22
Impoartance: High

Dear Madam:

As per our conversation, please find attached a scanned copy of the complaint from s.22 , wha is alleging that wages
remain outstanding. { have also included informational material for your reference.

There is a definition of “high technology professional” in Section 37.8 of the Employment Standards Reguiations. Typically, these type
of employees are excluded from the overtime and statutory holidays provisions under the Act. However, it does also mention that “a
person employed ta provide basic operational technical support” is not included in the definition.

)
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In regards to .22

, I have already advised .22  that

this is not addressable by the Branch as the issue is out of time. As'to the claim for gvertime and statutory holiday pay, only a 6-manth

period of time may be investigated, from s.22

I am requesting that you forward me a copy of the résponse letter drafted by the company lawyer and also the written contract of

employment,

Since the company wishes to choose option #2 from the list below, | will be contacting your legal counsel to arrange a Mediation

Session, at either 9:30 or 1:00.

Typically, the following options are made available to resolve the dispute:

1. Make a ‘without prejudice’ payment of an amount deemed to be owed

2. Mediation —~ if you wish to dispute the claim in its’ entirety, proceed to this informal meeting between a gignatory ofthe
company, the complainant and an Employment Standards Officer — Please confirm a date from the next 3-weeks at either

S:300r 1:00

3. Adjudication - a formal oral hearing which requires the attendance of both parties te give affirmed testimony and enter
documents inte evidence. A written decision called a Determination will be rendered to rule on the matter, Please note that
if the company is found to be out of compliance with the legislation, there is a mandatory $500 penalty issued for each

contravention of the Employment Standards Act and Regulations.

Thank you.

Copy of complaint

ESR Section 37.8 - Exclusions - high technoiogy companies
http//www_ labour.gov.be,ca/esb/igm/esr-part-7/esr-537-8.htm

ESA Bection B0 - Lintil on amount of wages reguired o be paid
http://www.labour.gov.bc.ca/esb/igm/esa-part-10/igm-esa-s-80.htm

BRiTISH
SOTATNBTA

*lie Best Phice on Bant

MINISTRY OF JOBS, TOURISM AND SKILLS TRAINING
and MINISTER RESPONSIBLE FOR LABOUR
EMPLOYMENT STANDARDS BRANCH:

Greg liyobu
250 - 4600 Jacombs Road
Richmond, BC. v6Y 3B1

B
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P: (604) 713-0405 | F: (604) 713-0450
Email-greg.iiyobu@gov.be.ca
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Fraser Milner Casgrain i
20TH Floor, 260 Howe Slraat
Vancouver, BC, Canada v a8

pMain 604 BR7 4460
H34 bu3 24

August 20, 2012 Andrea Raso Amer
Andres. RascAmer@FMC-Lawcom

A~ DIRECT 604 622 5152
DELIVERED VIA EMAIL File No.: 5445573

attention: s.22

Dear s.22
RE: B.C. Empioyment Standuards Act Compiaint

We are counsel for Image Engine Design Inc. (“Image Engine”). We have received your Request
for Payment {"Request”) signed by youand dated July 31, 2012.

image Engine denies your reguest for payment for the reasons that follow.

ALLEGED OVERTIME WAGES

Your Request indicates that overtime wages are owed fram 5.22

You were paid alf avertime owing to you between .22 ona
5.22 hasis. Nothing further is owing to you for this time period, being 6 months.and 5 days.
Your claim for overtime pay for the period of .22 is out of

time. Section 80 of the B.C..Employment Standards Act states:

“The amount of wages an employer may be required by a determination to pay an
employee is limited to the amount that becdme payable in the period beginning...6
manths before the earlier of the date of the complaint or the termination of
employment..”

As stafed above, you were paid overtime wages for a period of over 6 months before the date of
your termination from employment. Any further overtime wages earned (which are not
admilited but denied) are statute barred.

in any event, no overtime wages are owed 1o you for the period of .22 to on or
about $.22 cf Image
Engine. You are a@iso not owed any overtime wages for the pericd ois.22 to
s.22

Accordingly, if you now want wages s.22 you owe the
Company the wages you were paid .22 which you performed no services

for the Company, This would simply put the parties back in the position we are how in

A TR [ AT BEGEYL LR RETREY VERD L LE frig-fiw. cant
3438248 1| vaN _DOCS
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Fraser Milmer Casgrain we

Page 2

Moreover, your claim for S22 unpaid hours is excessive. This equates to approximately 322
hours, every day, throughout thes-22 claimed. There is no evidence that suggests that
you put in these hours during your employment with Image Engine.

ALLEGED STATUTQRY PAY QWING

For the reasons set out in the penultimate paragragh under “Alleged Overiime Wages”, your
claim for haliday pay froms-22 s unsustainable.

ALLEGED VACATION PAY QWING

For the reasens set out In the penultimate. paragraph under “alleped Overtime Wages”, your
claim for vacation pay from s.22 is unsustainable.

On the basisof the foregoing, your Request is denied.

vours truly,

Andrea Raso Amer
Partner
ARA/m

Frigelaw.com

3438248 1{VAN_OOCLS
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%u‘ec-n-zuu Ub:2s PM Image kngine 6C4-874-1407 174

Date: December 11, 2012
Number of Pages: 4

To: Kate Tarbard
Company Name: Image Engine

Fax Number: 604-7130450 >

—i
s

From: GREGHERBERT

Company Name: IMAGE ENGINE DESIGN INC.
Voice Phone Number: 604-874-5634

Fax Number: 604-874-1407

Subject:
Notes: Dear Slr/ Madam, Please provide the following 3 page fax to our
employee Kate Tarbard. Regards, Greg Herbert, CFO Image Engine Deslign INc.

Received Time Deco 11. 2017 10:234M No. 3847
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EMPLOYMENT STANDARDS REGULATION - PART 7 - VARIANCES AND EXCLUSIONS
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htto:/~www. labour.cov.be.ca/eshfiom/esr-nart-7/esr-s37-8 . htm

Reéjated Informatlon

Summary
This section defines "high technology professional” and “high technoioagy company” and
explains which parts and sections of the Act do not apply te high technology professionals.

The section also explains how certain employses of high technology companies can enter into
an averaging agresment,

& Top

Text of Legislation
37.8. (1) In this section:

"high technology company" means a company where more than 50 percent of employees
meet the definition of a high technology professional, are managers of persons meeting the
definition of a high technology professicnal or are employed in an executive capacity.

"high technology professienal® means any of the following:

{a) an employee who is primarily engaged in applying his of her specialized
knowledge and professional judgment to investigate, analyze, design, develop,
or engineer en information system that is based on computer and related
technologies, or a prototype of such a system, but does not include a. persan
employed to provide basic operational technical support;

(b} an enmtployee who is primarily engaged in appiying his or her speciallzed
knowledge and professianal judgment to investigate, analyze, design, develop,
engineer; integrate pr implement a scientific or technological product, materiat,
device or process ar a prototype of such a product, material, device or process,
but does not include & person employed to provide basic operational. technical
support;

{c) an employee whao is primarily engaged in applying his or her specialized
knowledge and professional judgment to carry out sclentific research and
experimental development as defined in section 248 (1) of the Income Tax Act

{Canada);

(d) an employee who is engaged as a sales or markating professional in.relation
to

page 3781 2187-8R.2017-70263
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(i) a service or system described in paragraph (&),

{ii} a product, material, device or process described in paragraph
{b), or

(iii} scientific research or experimental development described in
paragraph (c),

but does net include & person employed in the retail sale of any of these things
{2) The following provisions do not apply to high technology professtonals:

(a) Part 4, other than section 39, of the Act;

(b} Part 5 of the Act.

(3) An employee of a high technology company whao is not & high technology professional
may enter into an averaging agreement with his or her employer under section 37 of the Act
if the employer and emplovee also agree in writing that the scheduling requirement under
section 37 {2) {(a) (iv) of the Act does not apply.

(4) If an employee and an employer entet into the averaging agreement referred to in
subsection (3) of this section,

{a) section 37 (2} (b), (3), {6}, (10) and (12) of the Act does not apply to that
averaging agreement, and.

{b) section 37 {2} {a) (i} to (i1}, (v) and (v}, (2) (), (4), (5), (7] to (9), (11),
{13) and (14) of the Act are deemed to be incorporated into the averaging
agraement ds terms of the agreement.

Policy Interpretation
Subsection (1)

The definition of “high technology company” only applies to an employee who is not a "high
technology professional” as noted in 5.37.8(3) and (4).

An employee, to be defined as & “high technology professicnal”, is not dependent on the
employea working for a “high technology company”.

Subsection {1)(a)
IR this subs paragraph:

"primarily”; the main purpose of an employee’s work activity, where 75% of work time is
spent on the activities listed in the definition. This can be determined by matching the work
activities performed by the employee to-the employment activities specified in the regulation,
including reviewing:

» the time spent performing each wark activity (An employee who performs work
specified in the regulation incidental to the main purpose of their wark wilk not he
considered a “high technology professionai”.)

s & job description and employment contract (These are uséful if they confirm the actual
work behaviour of the employee)

e the main purpose of the busingss (An employer whose business conforms to the work
activity in the regulation is more likely to.employ a "high technalogy professionsl”)

“specialized kriowledge and professional judgment” is applied by an employee who:
« possess a high degree of knowledge and understanding of highly specialized

technological and/or scientific fields; and

¢ has the ability to practically apply that knewledge and understanding to highly
specialized technalogical and/for scientific fiélds; and

http://www.labour.gov.be.ca/esb/igm/esr-part-7/esr-s37-8.htm page 3@ 013782-88.2017.70263
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e consistently exercises discretion.and independent decision making in the application of
thelr special knowledge as oppased to performing purely mechanical or routine tasks;
and

» engages in work that is varied in character as opposed o wark that routinely (s mental,
manual, mechanical, or physical.

“specialized knowledge and professional judgment” is used sgecifically in conjunction with
investigate, analyze, design, develop or engineer

“investigate”: To make a detailed exploratory inguiry or systematic examination of an
information system.

“anafyze”: To examine methodically or consider in detail by separating into parts and
studying their interrelations in order to discover essential features or meaning of an
inforrmation system.

*design”: The creation and formulation of a plan with an anticipated outcome.

Example: The creation of a computer program that allows for the categorizing,
storing, retrieving and the systematic analyzing of end user or customer data.

*Dasign” may include technalogy commissioning as a process for verifying and
documenting that the installation and performance of systems meet the needs of
the end user, Commissioning begins during project planning and ensures:

« All technology systems, subsystems, equipment, controls and companents [nterface
with each other, and other building systems are installed properly.

¢ A system compiies with a contract and is within the scope of design and instatlation
requirements.

s All tachnical-support personnel, faculty and staff are instructed properly to operate and
maintain technology systems efficiently.

s All required training, manuals and documentation regarding the systemns installed have
been received.

“develop”: To make_a design operational through a succession of work activities that include
investigation, analysis, diagnosis, research or testing. Also may include combining or linking
independent and /ar compenent technolegles together so they work seamiessly.

Example: Functional performance testing may cover every item within the
technology package — all hardwareg, software, wiring and interfaces shall be
tested and evaluated to determine if they are consistent with performance data
in the contract documents.

*engineer”: To Use scientific or technical knowledge to solve practical problems. This
typically includes the process of problem diagnosis, investigation, analysis, and testing. This
work activity may oceur during the develapment of the information system, at the time of its
implementation or as operational technical support including complex problem solving.

“information systems”; The processing, storing or transmitiing of data. Also includes a
group of interacting components cr retated tectinglogies, or a network of retated computer
software, hardware, and data transmission devices.

“computer and related technologies”: the activity of designing and constructing and
pregramming computers and includes related technologies such as, chemical, optical,
mechanical and electrical,

"prototype”: Full or pertial scale forms of new designs or technoiog:es used to test or
demonstrate functionality or illustrate ideas.

*hasic operational technical support”: refers to an employee with computer analysis
experience and/or training on technical systems allowing for the limited exercising of
professional Judgment An employee engaged in "basic operational technical support”

typically:

» follows regularly a standard procedure to resolve computer related problems.
o utilizes diagrnosis when problem solving however will usuaily follow standard

http:/fwww.labour.gov. be.calesbAigm/esr-part-7/csr-s37-8.htm page 38031828 2017-70063
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procedures or regular systematic activities.

By way of example, an employee in response to a customer’s inguiry may perform remote or
on-site diagnostic work, However, the main purpese of the work Is to assess the problem and
aither utilize prescribed computer programming instructions or refer the problem to & maore
highly experienced or technically trained perscn capable of resolving the problem.

The functions related to “basic operational technical support” also include the first point
of contact for the customer. Typically an employee will search a database to confirm:

e that the person calling is in fact & customer
= what kind of equipmant. / system the customer has
¢ that the customer has a contractual entitlement to the service they are asking for.

Also. they may:

o do-a simple scripted assessment with the customer,
e« order parts and if the problem isn't fixed they create a service order

and escalate the call to a technical support person.
“basic operational technical support” would net apply to employess who:

(a) possess a high degree of knowledge and understanding of highiy specialized
techinolegical and/or scientific fields; and

(b) have the ability to practically apply that knowledge and understanding to
highly specialized technological and/or scientific fields; and

(¢) consistently exercises discretion and independent decision making in the
application of their special knowledge as opposed to performing purely
meachanical or routine tasks; and

{d) engage in work that is varied in character as opposed to work that routinely
is mental, manual, mechanical, or physical: and

{(e) investigate, analyze, and resolve practical problems, including technically
compiex problems, with the use of scientific ar technical knowledge

Qccupation examples include:

= computer systems analyst

s internet development professional
. computer_pr'ogrammer

s computer science professionai

Subsection (1{b}

LI

See gbove 37.8 (1) (a) pélicy interpretation for “primarily”,
professional judgment”, and "prototype”.

specialized knowledge and

*investigate”: To make & detailed exploratory inquity ar systematic examination. In scientific
research, “investigation” refers to inquiry into unfamitiar areas. It includes work undertaken
for the purpose of achieving technological advancement for the purpose of creating new, or
improving existing, materials, devices, products or processes. Such work inciudes incremental
improvements to existing technology.

“analyze”: To examine methodically or consider in detail by separating into parts and
studying thelr interrelations in order to discover their essential features or meaning.

“desian”: The creation and formulation of a plan with an anticipated outcome. Example: The
creatlon of a plan to develop a chemical catalyst process.

“Design” may include technology commissioning. {See policy interpretation below for
*implement”)
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“devejop”: To make a design operational through a succession of work activities that include
investigation, analysis, diagnosis, research or testing.

Example: Functional performance testing may cover every item within the
technology package — ait hardware, software, wiring and interfaces shall be
tested and evsluated to determine if they are consistent with perfermance data
in the contract documents.

“angineer’: To use scientific or technical knowledge to solve practical problems. This
typicalty will include the process-of problem dizgnasis, investigation, analysis, and tasting.
This work activity may cccur during the development of the scientific or technologlcal product,
material, device or process, at the time of its implementation or as operational technical
support including complex problem solving.

“integrate”: combining or linking independent and or component technologies tagether so
that they wark seamiessly. Systems integration may be part of & larger praject or a praject n
itself.

“implement”: to confirm the initial installation of a product, material, device or process is
operational. This will include technology commissioning as a Process for verifying and
documentiag that the instaliation and performance of systems meet the needs of the.end
user. Commissioning begins during project planning-and may continue through at least the
first year of cperation.

Commissioning should ensure that:

e All technology systems, subsystems, equipment, controls and components interfate
with each other, and ather building systems are instalied properly.

» A system complies with a contract and is within the scope of design and installation
requirements.

e All technical-support personnel, faculty and staff are instructed properly to operate &nd
maintain techneology systams efficiently.

e All required training, manuals and decumentation regarding the systems installed have
been received. .

*Scientific or technolagical product, material, device or process” may include low
velurne spedialty items such as microscopes and measurament devices for research and lat
applications such as chromatographs and spectrometers as well as commercially marketed
products such as games software, drugs and medical devices. In the process of conducting
resezrch and development, researchers may create products such as a new chemical catalyst
process, or a commercial product such as an electronic sensor device,

Scientific research includes work undertaken for the purpoese of achiéving technological
advancement for the purpcse of creating new, or improving existing, materials, devices,
products or processes, Such work includes incremental improvements to existing technclogy.

Occupation examples include:

e manufacturing engineer

a materials engineer

o electronic enginger

s multimedia professional

« computer animator

# software engineer

« softwarg tester

« guality control professional

» applied hioscience professional

Subsection {1} (<)

See 37.8(1)(a) policy interpretation for “primarily”, and “specialized and professional
judgment”.

See 5.248(1) of the Income Tax Act {Canada}, commoanly known as "SRED tax exemption’, for
meaning of “scientific research and experimental devefopment”.

http:/Awww labour.gov be.ca/esb/igm/est-part-7/esr-s37-8 htm
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Section 248(1)} refers to “scientific research and experimental development” as “systematic
investigztion or research that is carried aut in & field of science or technology by means of
experiment or analysis”. This section further elaborates on this definition,

Occtipation examples include:

» sclentific technical

s scientific technalogist

» applied bioscience professional
e research scientists

Subsection {1)(d)

“gales or marketing professional” is a person who!

« passess a high degree of knowledge and understanding of highly speclalized
technological and/or scientific fields; and

« has the ability to practically apply that knowledge and understanding to highly
specialized technological and/or scientific fiefds. for the purposes of sales and
marketing; and

« consistently exercises discretion and independent decision making in the sales or
marketing of a sesvice or systern, product, material, device or pracess, ar application,
as noted in (a), {b), and (c) above as opposed to performing purely mechanical-or
routing tasks; and _

s engages in work that is varied in character as opposed to work that routinely is mental,
manual, mechanical, or physical.

Occupation examples include;
» Technology sales professional

A persan employed in the retail sales of an information system or service, 2 scientific or
technological product, material, device, ar process, and scientific research or eéxperimental
development is nat a “high technology prefessionat”.

Subsection (2)

An employee performing the work of a *high technology professi'onal" as defined in 37.8{1) is
excluded from all of Part 4 Hours of Wark and QOvertime, except .39, and Part 5, Statutory
Holidays of the Act.

Subsection (3)

All provisions of the Act except those noted in 37.8(3) and (4} cover an employee working for
a "high technology company” who is not a “high technoiogy professional”,

Example:

A receptionist working for a “high technology company” is entitled to full
coverage under the Act.

However, if the receptionist signs-an averaging agreemeant under 5.37 of the Act
the receptionist will be excluded from those sectlons of the AL referred to in
£.37(1) of the Act.

This subsection also allows the receptionist and emplover to agree in writing that

tha daily schedule of hours required in an agreement in 5.37(2)(a) (iv) of the Act
do not apply. (See subsection 37.8(4) balow)

Subsection (4)

e If the employee of a *high technelogy company” and employer agree in writing that the
daily schedule of hours required in an agreement in 5.37(2)(a) (iv) of the Act'do nat
apply then the following provisions of .37 do not apply to the agreement:

http:/fwww.labour.gov be.ca/esb/igm/esr-part-7/esr-s37-8 htm page 4?&%‘&%@%20 1770263
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a. The requirement to limit a work schedule in an agreermient 1o 40 hours ar an
average.of 40 hours @ week

Daily overtime appiies to non-scheduled hours over 8 inaday
¢. The employee's written request to adjust the wark schedule

Under £.37.8 (4) daily overtime onty applies to time worked over 12 hoﬁrs.

¢ Before 37.8(4) of this Requlation can apply to section 37 of the Act the employee and
employer must sign two agreements; one as required in 37.8(3} of this Regulation and
the second ag required ynder section 37(2)(z) of the Act.

Exampies

e If an employee 2Ad employer enter into @ written agreement under 5.37 of the Act
without signing a written agreement as noted in 37.8(3) then 37.8(4) has no effect and
all provistens of 5.37 appiy.

s If an employee and employer enter into & written agreement under s.37.8(3) without
signing a written agreement under 5,37 of the Act, 5.37 has no effect and s5.35, 36(1),
and 40 of the Act apply to determine overtime and rest period entitlernents and pay.

7 Top
Related Information
Relataed sections of the Act or Regulation
ESA
¢ Pari 4 — Hours of work and overtime
e Part 5 - Statutory helidays
Other
Income Tax Act (Canada)
{4 Top
£ Top
3 n
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Jiyobu, Greg J LBR:EX

From: Jiyobu, Greg J LBR:EX

Sent: Wednesday, November 21, 2012 1:54 PM

To: §.22

Subject: Employment Standards Complaint - Imagine Engine Design Inc.
Importance: High

5.22

The company lawyer provided the attached document below. It indicates that you were paid overtime for the period of
.22 Please advise rme on what your respense is fo this.

To re-iterate, the Employment Standards Branch is-unable to address your claim for unpaid Vacatlon pay from 522

$.22 as it is out of time. The same is true for any overtime worked prior to 522 . We
may address the statutory holidays that occur on Oct 8/11, Nov 11, Dec 25 and Jan 1/12.

Please either respond to this e-mail or phone me.

Thank you.
5.22

BRITISH ,
COLUMBIA

Ty Lot Bl e it

MINISTRY OF JOBS, TOURISIM AND SKILLS TRAINING
and MINISTER RESPONSIBLE FOR LABOUR
EMPLOYMENT STANDARDS BRANCH

Greg liyobu
250 - 4600 Jacombs Road
Richmond, BC V6V 381

P: (604) 713-0405 | F: (604) 713-0450
Email: grég.jivobu@gov.be.ca
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Ministry of Labour,
Citizens’ Services and
Open Government

BRITISH Employment Standard Branch

FAX

To:

Image Engine Design Ine.,

Date:  November 19, 2012

Number of pages including cover sheet: 1

ATTN:  Payroll, H/R or Gino Roesario
From:  Greg Jiyobu
Phohe:  (604) 874-5634 "
: _ Phone:  (604) 713-0405
Fax: (604) 708-8433 .
. Fax: (604) 713-0450
CC: ' i
E-Mail:  Greg.Jiyobu@gov.bc.ca
REMARKS: (0 Urgent (] For your review Reply ASAP [] Please comment

! left 2 message for Gino Rosario on November 14 but have not received a return call. Please have him
or another representative phone me to discuss a complaint received from a former employee who is
alleging unpaid wages.

Thank you.

Ministry of Jobs, Touristn - Employment Standards

and Skills Training Branch
and Minister Responsible

for Labour

Mailing Address: Telephane: (604) 660-4946.
Facsimile: (604} 713-0450

250 — 4600 Jacombs Rd

Richmond, BC V&Y 3B1

Web site: www.labour.gov.be.cafesb
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PAGE NO. 1

EMPLOYMENT STANDARDS BRANCH

WORKFLOW SHEET
. BRITISH
) COLUMBIA
Tha Bews Pl s Ecerthn
GREG JIYOBU
DELEGATE
ER# 161-568 Name: IMAGE ENGINE DESIGN INC.
Employer Telephone: (604} 874-5634 Employer Fax: (604} 708-8433 E-mail: katel@image-engine.com
Employer Contact: KATE TARBARD, H/R Contact Telephone: (604)
Complainant 22 - | EE Phone: $.22 E-mail: s.22 3
__CONTACTS MADE |
METHOD CODE PERSON CODE
a = P..........in Person TT.......... Telephene Callto ER.......Employer
o g 8 w LT........Letter ko TF...oern.... Telephone Calkfrom EE....... Emplayee
DATE b [id E LF .........Letter fram TMT........ Telephone Message to A AscountantBookkeeper
= & FT .o .Faxto TMF........ Telephone Message from Loereneers Lawyer
S | FF......Fax from - EMT ...... Email Message to C........ Other
EMF ....... Email Message from
ESB jurisdiction?................. TSP UTOTSTTUPRON . Y —VISUAL EFFECTS FOR TV
ER still in BUSINESSZ . 1oveceriiierer cereer eeessenerpeerennanns e e reaeenes Y
Filed within B-TIOMRS 7. ... viveiienicinnrn e v e Y — LAID OFF
EE under collective agreement? ... vivviiemrecrrecnieiesreeieioe. N
INITIAL EE an independent contractor?.......c.ouvis rrren e Crererrerenns N - SENIOR SYSTEMS ADMIN
CHECKS EE eXCIUSIONST ..ot s s o nnsss s s s e o 7 - ESR 5(37.8)
' SHK used?....covevee SR PO URPIOTURPTUROPON Y
EE info (address) confirmed?...........cceiiees T SURSTUPRUON Y
ER info {fegal name, caba, address) confirmed? ................ N ¥
ER contact has case knowledge and/or signing authority? ... Y/1Y
| 6-manth period of time ESB can investigate? ..o SEP 24 — MAR 23112
ISSUES COMMENTS
o2 ONLY THE LAST 6-MONTHS
VAC:S22 =22 IS OUT OF TIME
STAT:s-22 OCT 10, NOV 11, DEC 25 & JAN 1
NOV 9 T | EE « DISCUSSED THE DEFINITION OF A BIGH TECH PROFESSIONAL ("HTP"),
APPEARS THAT EE s22
s.22
o REVIEWED THE EXCLUSIONS IN THE REGS (O/T & STAT) FOR
AN HTP
» STAFF LOG ONTO A WEB SITE WHICH KEEPS TRACK OF
ATTENDANCE; EE WORKELs.22 -HRS/DAY; 522 VIAY HAVE WORKED
ON STATS, BUT WAS UNSURE
o ADVISED THE DAYS IN QUESTION ARE 22 |
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PAGE NQ, 2
s.22

&

= EE CONFIRMED THAT §'2 WASN'T PAID 4% ON GROSS WAGES
EARNED FROM s.22

o ADVISED THIS PERIOD IS OUT OF TIME AND ESB CANNOT
ADDRESS IT; $? UNDERSTOOD
- DISCUSSED MED, ADJ, PEN — AVAILABLE M-F IF GIVEN SUFFICIENT
NOTICE

s.22

NOV 14 | TMT |ER | 141 |« LEFT AMSG FOR GINO ROSARIO

NOV 19| FT |ER| 12:08 |- REQUEST FORPAYROLL, H/R OR ROSARIO TO PHONE ME

TF | ER e | SPOKE WITH KATE TARBARD, H/R MANAGER

| » ER CONFIRMED THE LEGAL NAME AND ADDRESS; HER E-MAIL
ADDRESS IS: KATET@IMAGE-ENGINE.COM

= SHE REQUESTED THAT | CONTACT LEGAL COUNSEL, WHO SENT EE A
LETTER OF RESPONSE; ER DOES NOT BELIEVE ANY WAGES ARE
OWED s-22 AND THEREFORE WISHES
TO DISPUTE CLAIM

=  DISCUSSED MED, ADJ, PEN

EMT | ER| 12:39 |= SENT A SCANNED COPY OF THE COMPLAINT (WITH PERSONAL INFO
WHITED OUT), FACT SHEETS ON COMPLAINT RESOLUTION, PAYING
WAGES, HOURS OF WORK & O/T, STAT HOLIDAYS/DATES, ESR §(37.8)
AND OPTIONS: PAY, MED, ADJ; REVIEWED PENALTY PROVISIONS

NOV 21 | EMF | L 1:1¢ |« RESPONSE RECEIVED

TT (EE| 1:43 |- NOANSWER; NO VOICEMAIL

EMT | EE | 143 |« PROVIDED ER'S LETTER AND ASKED 522 RESPONSE FOR THEIR
CLAIM THATS2 WAS PAID O/T IN THE LAST 8-MONTHS OF
EMPLOYMENT; RE-ITERATED THAT ESB 1S UNABLE TO ADDRESS S22
VAC CLAIM AS IT'S OUT OF TIME BUT STATS CAN BE INVESTIGATED

EMT | L 1:58 |« ASKED ABOUT ER'S RESPONSE REGARDING STATS IN THE LAST 6-
MONTHS OF EMPLOYMENT

=  ALSO REQUESTED TO CONFIRM A DATE FROM DEC 10-21
(EXCLUDING DEC 13)

TF I EE| 324 |(« EEDIDNOTAGREE THAT 2'2 WAS PAID CORRECTLY FOR OVERTIME
IN THE LAST 6-MONTHS AS TIME SHOULD HAVE BEEN LOGGED AND IT
WASN'T CLEARLY INDICATED ON WAGE STATEMENTS

« DISCUSSED MED — AVAILABLE M-F

NOV 22 | EMF | ER| 2:33 |« ERAVAILABLE DEC 11 AT 9:30
TT |EE| 240 |« EEACKNOWLEDGED DATE
EMT | ER - SENT MED NOTICE TO ER & EE
EE .  FACT SHEETS: MED, ADJ, PEN, COMPLAINT RESOLUTION, PAYING

WAGES, ESB DIRECTIONS

SCHEDULED A MEDIATION FOR DEC 11 AT 9:30
MEDIATOR 1S CHANTAL MARTEL
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BRITIS

_ COLUMBIA
Notice of Complaint Hearing
January 10, 2013 File # 161-568
' Registered Mail & Regular Matl
To: IMAGE ENGINE DESIGN INC. s:22
15 5 AVEW Address deleted for privacy purposes

VANCOUVER, BC V5Y 1H4

In the matter of:

A complaint by $22 ~ under the Employment Standards Act
against IMAGE ENGINE DESIGN INC. .
lssue: compliance with the Employment Standards Act.

The Director of Empioyment' Standards has gppointed a Branch Adjudicator to conduct
a hearing into the issue(s). The hearing will take place:

‘ Date: Thursday, February 28, 2013
i Time: 9:00 am

i
b
i

‘ Place: 250-4600 Jacombs Rd., Richmend, BC

The Branch Adjudicator may make a Determination based on inform'atio_'n sefore them,
even if you choose not to participate or be represented at the hearing.

For additional information on the hearing process, please refer to the Adjudication
Hearings factsheet attached. Please provide a copy of the attached Being a Witness
factsheet to any witnésses you intend to call. _ :

Production of Records

Before the adjudication hearing, the parties must:

» Send the Branch two copies of any documents they intend to rely on by February

1, 2013;
M'inistry of Jobs, Tourism. Emploﬁr’mem Standards  Mailing Address: - ;elephqlnef éoofi'l(;e;él‘%lfgﬂ
sl Skl s rancl _ acsimile: -
and Skills Tra'"'"'-f’b?"? : 2nd Fldor - 4600 Jacombs Road
Minister R95p0n5| e 1or Richmond, B.C. V&V 3B1
Labotr
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o Provide a list of people they intend to call as witnésses with a brief summary of
the relevant evidence those witnesses are expected fo give, and

= Provide all documents required in the Demand for Employer Records, if one was
issued.

It is the responsibility of both the Employer and the Complainant t6 ensure that any

. records or evidence they intend to produce and/or rely on at the hearing have been
submitted to the Branch at least 14 days prior to the hearing. These records must be
exchanged with the other party, which will be done by the Branch, allowing enough time
for all parties to review prior to the hearing.

Adjouknment of Hearings

In extraordinary circumstances the Branch Adjudicator may grant adjournments.
Reqguests for adjournments should be in writing, include reasons, and be delivered to
the Branch Adjudicator at least one week before the scheduled date of hearing.

Additional information is availabie at: http:/f'www.labour.gov.bc.calesh/ or
contact the Information Line at 1-800-663-3316 '

Chantal Martel
Deilegate of the Director of
Employment Standards . -

Attachment

Copy:

Andrea Raso Amer
Fraser Milser Casgrain
20-250 Howe 3t. -
Vancouver, BC V6BC 23R8
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BRITISH
COLUMBIA

Demand for Employer Records

January 10, 2013 File: 161-568
Registered Mail

To.  IMAGE ENGINE DESIGN INC.
155 AVE W ,
VANCOUVER, BC, V5Y 1H4

Pursuant to section 85 of the Empioyment Standards Act (the "Act’), IMAGE ENGINE DESIGN
INC. is required to disclose, produce and deliver ail employment records for:

Name: Period:
§.22 §.22

L)

The payroli records required are:

1. any and all payroli records relating to wages, hours of work and conditions of
employment as specified in section 28 of the Employment Standards Act

2. anyand all documents relating to the termination of the above named smployee(s),
including any and all documents that the employer relies on fo establish just cause to
_terminate the employee, as well as a copy of the Record of Employment.

You are required to disclose, produce and deliver the récords specified in this Demand on or
before:

February 1, 2013

at the office of the Ministry of Jobs, Tourism and Skills Training and Minister Responsible for
Labour; Employment Standards Branch. The records may be delivered in person or by mail {0
2nd Floor - 4600 Jacombs Road, Richmond BC VBV 3B1. Alternatively, ihe records may be
delivered by fax to 604 713-0450. '

Failure to produce these records as required wili result in a Determination being issued. Where
a contravention is found in a Determination an escalating administrative penaity will be imposed
under Section 28 and 48 of the Employment Standards Reguiation (minimum $500.0C}.

Chantal Martel

Delegate of the Director of
Employment Standards
804 713-0456 '

Ministry of Jobs, Tourism  Employment Standards  Mailing Address: Telephone: (Office Tel)

. _» _— Branch : Facsimile: B804 713-0450
aqd_SkllisRTramm_g and . 2nd Floor - 4600 Jacombs Road ’
I[‘Eﬂ_iglster esponsible for Richmond, B.C. VBV 381

abour

ww,labour.gov,bc.c'a!esﬁ
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EMPLOYMENT STANDARDS ACT
(excerpts)

Entry and inspection powers

85 (1) For the purposes of ensuring comipliance with this Act and the regulations, the
director may do one or more of the following:
(a) enter during regular working hours any piace, inciuding any means of
conveyance or transport, where
(i} work is or has been done or started by empfoyees
(i) an employer camies on business or stores assefs relating to that
business,
(iif) a record required for the purposes of this Act is kept, or
(iv) anything to which this Act applies is taking place or has taken place;
(b) inspect, and question a person about, any work, material, appliance,
machinery, equipment or cther thing in the place;
(c) inspect any records that may be relevant to an investigation under this Part;

(d) on giving a receipt for a record examined under paragraph (c), remove the
record to make copies or extracts;

(e) require a person to disclose, either orally or in wntxng, a matter required
under this Act and require that the disclosure be under oath or affirmation;

(f) reguire a person to produce, or to deiiver fo a place specified by the
director, any records for inspection under paragraph (c).

(2) Despite subsection (1), the director may enter a place oceupied as a private
residence only with the consent of the occupant or under the authority of a
warrant issued under section 120.

Payroll records

28 (1) For each employee, an employer must keep records of the following information:
(a) the employees name, date of birth, occupation, telephone number and
residential address;
(b) the date employment began;

(c) the employee’s wage rate, whether paid hourly, on a salary basis or on a flat
rate, piece rate, commission or other incentive basis;

(d) the hours worked by the employee on each day, regardless of whether the
employee is paid on an hourly or other basis;

(&) the benefits paid to the employee by the employer;

(f) the employee’s gross and net wages for each pay period;

(g) each deduction made from the employee’s wages and the reason for it;

() the dates of the statutory holidays taken by the employee and the amounts
paid by the employer,;

(i) the dates of the annual vacation taken b’y the employee, the amounts paid
by the employer and the days and amounts owing;

() how much money the empioyse has taken from the employee’s fime bank,
how much remains, the amounts paid and dates taken.

(2) Payroll récords miust
(@) be in English,
(b) be kept at the employer's principal place of business in British Columbia,
and
(c) be retained by the employer for 2 years after the employment terminates.
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EMPLOYMENT STANDARDS REGULATIONS
(excerpts)

Production of records

48(1) A person who is required under section 85 (1) (f) of the Act to produce or deliver
records fo the director must produce or deliver the records as and when required.

Adminisirative penal'ties

29 (1) Subject to section 81 of the Act and any right of appeal under Part 13 of the Act,
the fellowing monetary penalties are prescribed for the purposes of section 98(1) of the
Act: '

{a) afine of $500 if the director determines that a person has contravened a
requirement under the Act, unless paragraph (b) or (c) applies;

(b) afine of $2 500 if

() after the date of a determination under paragraph {(a), the director
determines that the person contravened the requirement referred to in that
paragraph subsequent to the determination under paragraph (a}, and

(i that subsequent contravention cccurs within 3 years afier the date of the
most recent contravention of the same requirement in relation to which there
has been a defermination under paragraph (a),

unless paragraph (c) applies;
(c} afine of $10 000 if

{i) after the date of a determination under paragraph (b}, the director
determines that the person contravened the requirement referred to in that
paragraph subsequent tc the determination under paragraph (b}, and

(i) that subsequent contravention occurs within 3 years after the date of the
most recent contravention of the same requirement in relation to which there
* has been a determination under paragraph (b).

(1.1) For the purposes of subsection (1), an act or omission of an employer
- constituting a contravention of a requirement under the Act is deemed to be a
single contravention regardless of the number of employees affected by the
contravention.

FAILURE TO COMPLY WITH THIS DEMAND WILL RESULT IN A PENALTY |
AGAINST YOU WITHOUT FURTHER NOTICE. ' | |
| ‘ |
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REGISTERED MAIL TRACE SHEET

MINISTRY 0F“ LABOUR, CITIZENS’ SERVICES AND OPEN GOVERNMENT
BRANCH: Employment Standards Branch
Lower Mainland Region

ADDRESS: #250 — 4600 Jacombs Road

TELEPHONE: (604) 660-4946

Richmond, BC VY6V 3B1 FAX: | (604) 713-0450
Name of officer: Cﬁzmé// /%’/&/ Date:‘ b sru 7—* ﬁ’/}fi 2035
KA oy
§ rwrsmoseca ‘ |
W et b

| Rw728 319986 cA

I I5SAVEW
- VANCOUVER, BC V5Y 1H

IMAGE ENGINE DESIGN INC.
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Jiyobu, Grgg_J LBR:EX

From: Jiyobu, Greg J LBR:EX

Sent: Friday, Novemiber 23, 2012 8:50 AM
To: 'Andrea. RasoAmer@fmc-law.com’
Ce: 'katet@image-engine.com’
Subject: Employment Standards Mediation
Importance: High

Ms. Raso Amer:

Please ensure that payroll records for the last 6-months of employment are brought to the
meeting in order to substantiate the position of the company.

Thank you.

Notice of Mediation Session

November 23, 2012

File #161-568
E-mai
To: Image Engine Design Inc, $.22
1
:/Sa:gsjigr, 'é‘éeq‘l’_";( 1H4 Address delsted for privacy purposes
In the matter of:
A compiaint by s.22 under the Employment Standards Act against Image Engine

Design Inc.
Issue: Compliarice with the Employment Standards Act.

Mediation Services
The Director of Employment Standards provides mediation services in an effort to assist the parties to resolve

alleged contraventions of the Employment Standards Act. The Director has appointed a mediator to meet with
the parties as follows:

In Person: j
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Date: December 11, 2012
Time: 9:30 AM

Place: 260 — 4600 Jacombs Road
Richmend, BC

Mediation provides an oppertunity for the parties to discuss their issues in a neutral environment and come to a
resoiution acceptable to both of them.

For additional information, please refer to the Medialion factsheet attached,
What to Bring
You should bring any documents that will help to resoive the issues in dispute, such as payroll records or pay

, stubs, calendars, time sheets, letters etc. These documents will be made available to the other party and the
mediator at the time of mediation.

Additional information is available at: www.labour.qov.bc.calesb/ or by phone
at 1-800-663-3316 or (250) 612-4100 in Prince George

Greg Jiyobu
Delegate of the Director of
Empioyment Standards

Aftachmenis

T B

mediation.pdf Complaint  paying-wages.pdf Adjudication-Hea enforcement pdf
Resolution.pdf.pdt rings.pdf

eSS

high-tech,pdf  statutory-holidays Stat Holidays
pdf 2011-2014.pdf

ESA Saction 80 - Limit ob amount of wages reauired to be paid
http://www.labour.gov.bc.ca/'esh/igm/esa—part-lO/igm-esa—s—SO.htm

Directions.to our office

£5B Directions.pdf
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Jiyohu, Greg J LBR:EX

From: Jiyobu, Greg J LBR:EX
Sent: Friday, November 23, 2012 8:51 AM
To: §.22
Subject: Employment Standards Mediation
Importance: High
BRITISH
COLUMBIA

b e bt e

Notice of Mediation Session

November 23, 2012

File #161-5568
E-mail
To: image Enghine Design Inc. s.22
; i .
\‘I/Z :ggﬁign g\ée':;lse\( 1H4 Address deleted for privacy purposes
In the matter of:
A complaint by s.22 under the Employment Standards Act against Image Engine

Design Inc.
Issue: Compliance with the Employment Standards Act.

Mediation Services

The Director of Employment Staridards provides mediation services in an effort to assist the parties to resolve
alleged contraventions of the Employment Standards Act, The Director has appointed a mediator to meet with
the parties as foliows:

In Person:

Date: December 11, 2012

Time: 9:30 AM

Place: 250 - 4600 Jacombs Road
Richmond, BC
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Mediation provides an oppertunity for the parties to discuss their issues in a neutral environment and come to a
resolution acceptablée to both of them.

For additional information, please refer fo the Mediation facisheet attached.
What to Bring
You should bring any documents that will help.to resolve the issues in dispute, such as payroli records or pay

stubs, calendars, time sheets, letters etc. These documents will be made available to the other party and the
mediator at the time of mediation.

Additional information is available at: www.labour.gov.bc.calesb/ or by phone
at 1-800-663-3316 or (250) 612-4100 in Prince George

Greg Jiyobu
Delegate of the Director of
Employment Standards

Attachments

2 T o™ B

mediation.pdf Complaint  paying-wages.pdf Adjudication-Hea enfarcement.pdf
Resolution pdf.pdf rings.pdf

22—

high-tech.pdf statutory-holidays Stat Holidays
pdf 2011-2014.pdf

ESA Section 88 ~ Lirait on amourt of wages reguired to be pald
hitp://www.labout.gov.be.ca/esb/igm/esa-part-10/igrm-esa-s-80.htm

Directions to our office

-

ESB Directions.pdf
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/
Jiyobu, Greg J LBRIEX

From: Jiyobu, Greg J LBR:EX

Sent: Monday, November 19, 2012 12:39 PM

To: katet@image-engine.com’

Subject: Employment Standards Complaint - $.22

Importance; High

Dear Madam;

As per our conversation, please find attached a scannéd copy of the complaint from s-22 . who is alleging

that wages remain outstanding. | have aiso included informational material for your reference.

There is a definition of "high technology professional” in Section 37.8 of the Employment Standards Regulations. Typically,
these type of emplayees are excluded from the overtime and statutory holidays provisions under the Act. However, it
does also mention that “a person employed te provide basic operational technical support” is not included in the

definition.

In regards t(5'2_2 €laim for outstanding vacation pay from s.22 ; | have already advised
5.22 ' that this is not addressable by the Branch as the issue is out of time. As to the claim far overtime and statutory
haliday pay, only a 6-month period of time may be investigated, from s.22

t am requesting that you forward me a copy of the response lettér drafted by the company lawyer and also the written
contract of employment.

Since the company wishes to choose option #2 from the list below, | will be contacting your lega! counsel to arrange a
Mediation Session, at either 9:30 or 1:00.

Typically, the following opticns are made available to resoive the dispute:
1. Make a ‘without prejudice’ payment of an amount deemed to be owed

2. Mediation —if you wish to dispute the claim in its’ entirety, proceed to this informal meeting between a signatory
of the company, the complainant and an Employment Standards Officer — Please confirm a date from the next 3-
weéks at efther 9:30 or 1:00

3. Ad]udication - a formal oral hearing which requires the attendance of both parties to give affirmed testimony and
enter documents into evidence. A written decision called a Determination will be rendered to rule on the matter.

Please note that if the company is found to be out of compliance with the legislation, there is a mandatory 5500
penalty issued for each contravention of the Employment Standards Act and Regulations.

Thank you.

Copy of complaint

20121119121853 ¢
df
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Compiaint  paying-wages.pdf hours_overtime.p  Stat Holidays  statutory-holidays
Resolution.pdf.pdf df 2013-2014.pdf pdf

E&E Syotion 7.8 - Excluslons - righ!

hittp://www. fabour BOV. bc ca/esb/lgm/esr-part 7/esr-s37-8.htm

£E4 Foeting B - Lisdu an anmunt al wiges reguive (o 1e paid

http://www.labour.gov.be.ca/esb/igm/esa-part-10/igm-esa-s-8C.htm

C‘OLL}M Bl A

"2l Phewl Blace s Eantd

MINISTRY OF 1085, TOURISM AND SKILLS TRAINING
and MINISTER RESPONSIBLE FOR LABQUR
EMPLOYMENT STANDARDS BRANCH

‘Greg Jivohu
250 - 4500 lacombs Road
Richmoend, BC V6V 381

£ (604) 713-0408 { F; (604} 713-0450
Email: greg.jiyobu@gov.be.ca
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omplamnt Subrission Review

BRITISH
COLUMBIA

Confirmation # 018933X1A

- IL_,],;

= o Page lof2
E\i $1 DATE .
RN T
e £fi
AS'«‘«I T i = Office Copy
| gp . i . N
,in-_, lo date of complaint submission:
_DATE hﬁoif‘f\f i August 23, 2012
OFFICER T

I have used the Employment Standards self-help kit and the problem has not been resolved.

Employer Information
Name of Employer:
Image Engine Design Inc.
Mailing Address of employer:  |City/town, Province, Country:  |Postal Code:
15 West 5th Avenue Vancouver, BC, Canada V5Y 154
Telephone Number: Fax Number: Type of business:
| 604-874-5634 604-708-8433 Visual Effects for Film &
: Television

Name of supervisor:
§.22

Name and home phone number of owner:
corporation. Greg Holmes, Robin Hackl, others G

|Address of place where you worked if different from above

Street Address:

City/town, Province, Country: Postal Code:

L4

No

Is your employer bankrupt or in receivership?

Employers' bank:

Employers bank branch:

Is your employer still in
business?

When did your employer go out of business?

Yes
Information About You
Your Last Name: Your first or given name: Middle {SIN:
$.22 5.22 Initial(s):
Maﬂmg (Stree't) Address: Mitvheum Pravrines DMaiedesr IPadtal 1 nae:
T T mewee nnone THOL0EL Message Number: IF.ax Number:
IDate of Rirth- Email Address:

s.22

(Are vou in BC under a foreign worker program?

s.22

Are you covered by a collective agreement (union contract):

Union's Name:

Union Rep's Name:

Union Rep's Phone Number:

ﬁlé:/f’C:\Users\chuic\AunData\LocaIMcrosoﬂ\Windows\Temporaw Internet Files\Comtepag@®1aiR191BR-2017-7026
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BRITISH
COLUMBIA

February 4, 2013

Image Engine Design Inc.
15 West 5™ Averue
Vancouver, BC

V5Y 1H4

Dear Sir/Madam:

Re: Complaint Hearing of .22

Please refer to the above hearing scheduled for February 28, 2013.

Enclosed are copies of documents that s-22 ‘has provided to the branch that 522 intends to

use at the hearing.

If you have any questions, please call me at 604-664-7833 to discuss.

Yours truly,

Victor Lee
Delegate of the Director of Employment Standards

Ministry of Jobs, Tourism and  Employment Standards Branch
Skills Training and Minister
Responsible for Labour

250 - 4600 Jacombs Road
Richmond, BC V6V 3B1

Telephone: 604-664.7833

Fax: 604-713-0450
Web site: www.iabaur.gov.be.cafesb
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Document fist

. Statement of my complain
. Complain Submission

. Job contract 1

. Job contract 2

. Job contract 3

. Job contract 4

Work hours log

. Record Of Employment 1
. Record Of Employment 2
10. A payroll of a month

11. An email that requested work 10 hours a day.

WS U DWW

JAN 31700

| EMpLUTViENT STANDARDS
'3: ARANCH - L DWER MAILAND
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" BRITISH

h“ COLUMBIA

Confirmation # 018933XIA

b

Date of complaint submission:
August 23, 2012

I have used the Employment Standards self-help kit and the problem has not been resolved.

Employer Information

Name of Employer:
Image Engine Design Inc.

604-874-5634

Mailing Address of employer:  {City/town, Province, Country:  {Postal Code:
15 West 5th Avenue Vancouver, BC, Canada V5Y [H4
Telephone Number: ‘Fax Number: Type of business:

' 604-708-8433

Visual Effects for Film &

Television

Name of supervisor;
'5.22

Name and home phene number of owner:
corporatlon Greg Holmes, Robin Hackl, others ()

Address of place where you worked if different fi ‘om above

Street Address:

Cityftown, Province, Country:

? L

{Postal Code:

No

Is your employer bankrupt or in receivership?

Employers' bank:

Employers bank branch:

Is your employer snl] in
business?
- Yes

When did your e-m_pioyer go-out of business?

iInformation About You

Y our Last Name:
§.22

Y our first or given name:
s.22

Middle |SIN:
Initial(s): 5.22

Mailing (street) Address:
s.22

ICity/town, Province, Country:

s.22

Postal Code:
§.22

Y our home phone number:
s.22

Message Number:

'Fax Number:

Date of Birth:
.22

'Fmat] Address:

s.22

s.22

Are vou in BC under a torcwn worker program?

Are you covered by a collective agreement (union contract):

https:/ /wwiv.labour.gov.bc.cafeshfesc/PrintConfirmation.as px?Made=formdata
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s.22

| Union's Name:

Union Rep's Name:

éUnion Rep's Phone Number:

P i

Your work history with this employer

Your job title:
s.22

Date you started work tLast day you worked for this
tor this emplover:

s.22

lemplover:

Your rate of pay:
s.22

Employment status:
§.22

How often are you paid? |
'8.22

'Hours worked per
day:
s.22

Are your hours of

work regular?
'8.22

Number of days

worked per week:
s.22

ITotal Hours per week:
s.22

s.22

“Do you have a record of the hours worked for this employer:

IWork history continued. What do you believe you are owed?

From date To date Estimated amounts
Regular wages $0
' Overtime S22
+ Annual vacation pay |
'+ Statutory holiday pay
Deductions from wage  [Specify: $0
NSF Cheques $0
Pregnancy/Parental or other leave 1$0
Compensation for Iength of service (termination pay) $0
Other Specify: $0
 Estimated Total you are owed: $.22

Details of your complaint

s.22

L

htips:/ fwww. labour.gov.bc.cajesb fesc/PrintConfirmation.aspx?Mode=formdata

pEE——
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s.22

-
i Close

https: / jwwny.labour.gov.be.ca/esbfesc{PrintConfirmation.aspx?Mode=Ffarmdata Page 3 of 3
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From: Kate Tarbard

Sent: Wednesday, February 16, 2011 4:52 PM
To: All Mailing List

Subject: Working Hours at Image Engine

Hi All,

As we are now in full swing of production on 'The Thing' and you
have all been tasked with work, can you please make sure you are
in the building no later than 9:30am.

If you are going to be late please make sure you call Zuzana by 9am
so that she can add you to the absense/late list.

The Thing Production Team has also requested that you aim for a 10
hour work day. Any questions or concerns, please email me

. direct]y:,_“ [ P I T i
Many Thanks

Kate
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February 20, 2013

VIA SAME-DAY COURIER

Employment Standards Branch
2nd Floor - 4600 Jacombs Road
Richmond, BBC VGV 3B1

Attention: Chantal Marial

Re: A complaint by $-22
Engine Design inc.

Fraser Milner Casgrain LLp
2o7H Floar, 250 Howe-Street
Vancouver, BC, Canada v6c 3r8

main 604 687 4460
rax 604 683 5214

Andrea Raso Amer
andrea.rascamer@fme-law.com
DIRECT 604 622 5152

N Fliie No.: 544557-2

?::z 3'% ?;:: Ig!% }Fﬁ Q

1 Rigran

O

Fanfilr

FEB 2 g 2013

EMPLOYMENT L mOANDS
BRANCH ~ LOWER MAINLAND

under the Employment Standards Act against Image

Enclosed please find the documents upon which Image Engine intends to rely In the hearing in
the above-noted matter scheduled for February 28, 2013,

We reserve the right to rely on further and other docurents in order to respond to any

evidence raised by s.22

Yours truly,
Fraser Milner Casgrain LLP

Andrea Raso Amer

ARA/fm

'i%b'zM’g_uNﬁﬁ:‘mcs TERINTD EQMTHTLE

at the hearing.

TALGARY

FENTDUREL fhic-law. cam
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Fraser Milner Casgrain we
20TH Floor, 250 Howe Street
Vancouver, BC, Canada v&c 3r8

aai 604 687 4480
BTN 604 683 5214

February 25, 2013 Andrga Raso Amer

b g ¢ - drea.rasoamer@fmc-law.com
EMPLOYMENT ETANDARDE ancrea .« -
VIA SAME-DAY COURIER | HBRANGH - LOWER MAINLANG 2:?5%302352557152

Employment Standards Branch
2nd Floor - 4600 Jacombs Road
Richmaond, BC V6V 3B1

Attention: Victor Lee

Re: A complaint by s.22 1 under the Employment Standards Act against Image
Engine Désign Ing,

Further to our letter to Chantal Martel dated February 20, 2013, enclosed please find additicnal
documents upon which we intend to rely at the hearing in the above-noted matter scheduled

for February 28, 2013.

Please note that I did not receive the documents of .22 unti! Thursday, February 21, as they
were sent to my client who 1 assumed | had already received a copy. Please ensure that all
further communication in this matter are sent tc me directly.

Many thanks for your cooperation.

Yours trily,
Fraser Milner Casgrain LLP

Andrea Raso Amer

ARA/fm

HASHEIE 1|NH?E{5’CS THRGNTD ELMONTEH CALEAS SAHCOTVER fe-linv.com
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>22 v. IMAGE ENGINE
INDEX
Tab ' Document
1. | Employment Contracts
2. | Personnel File Update for 522
3. | Record of Employment of
4, =22 t Time Logs
1356704_1 |NATDOCS
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s.22 v. IMAGE ENGINE

INDEX

Tab Document

1. | Employment Contracts

2. | Persannel file Update for®22

3. | Record of Employment of

4. 13?2 Time Logs

5, S22 Time Logs

6. | Network Design by 522

7. | Risk Assessment with cover email message

8. | Network Diggram with cover email message

9. | Case 4637737042 with cover email message

10. | Curriculum vitae of Gino del Rosario

1356704_1|NATDOCS
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Modelo, Faye

 From:

Sent:

To:

Subject:
Attachments;

Here is mine,
§.22

s.22

24-Nov-11 6:32 PM

Terry Bates; IT Mailing List

RE: Risk Assessment Spreadsheet
riskAssessment.xls

From: Terry Bales

Sent: Wednesday, November 23, 2011 5:33 PM

To: IT Mailing List

Subject: Risk Assessment Spreadsheet

Gentlemen,

[ have added the items discussed yesterday and inserted some Up_grade cost levels after discussions with Herbie. | would
like te break up the tasks between y'all and noted who is completing the info for each service/server.

I've attached the spreadsheet four you to complete. | can compile the lists after.

Thanks,

Terry

8. Terry Bates
Head of Systems

Image Engine Design Inc.

15 West 5th Avenue, Vancouver, BC, Canada, V5Y 1H4
E: terry@image-engine.com | P: 604.874.5634

F: 604.708.8433 | W: www.image-engine.com

Computers have lots of memaory but no imagination,

3
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Modelo, Faye

Trom:

Sent;

Tao:

Cc;

Subject:
Attachments:

Heilo s-22

Attachment is our network diagram. Let me know if you need additional information,

s.22

9-Dec-11 3:09 PM

Gino del Rosario

IT Mailing List;$-22

RE: Network Diagram
IE_Network_diagram.pdf

s.22

From: Gino del Rosario

Sent: Friday, December 09, 2011 2:56 PM

Ta:s.22 : :
Cc: IT Mailing List; s-22
Subject: Network Diagram

Hi s.22

Can you please send 22 an updated network diagram that shows all links plus equipment? Do you think we can get

that to him by mid next week?

Thanks,

Gino def Rosario

Head of Technology

Image Engine

P: 604-874-5634 X 2228

F: 604-708-8433

£: ginodr@image-engine.com
15 West 5™ Avenue

Vancouver, BC V5Y 1H4 Canada
www.irmage-engine.com
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Modelo, Faye

“rom: 522

Sent: 31-Jan-12 2:10 PM

To: ' Gino det Rosario; 'My Networking'; IT Mailing List
Ce: Tony Schoemaker

Subject: RE: Case: 4637737042

Attachments: Screenshot-1.jpg; Screenshot-2,jpg

Hi Tony,

Thank you for your call. Attachment screenshot may give you more information about this. Screenshot-2 is what T'm
trying to do. Screenshot-1 is the error.

s.22

From: Gino del Rosario

-Sent: Tuesday, January 31, 2012 1:18 PM

To: 'My Networking'; IT Mailing List

Ce: Tony Schoemaker (tony.schoemaker@scalar.ca)
Subject: RE: Case: 4637737042

Tany,

s.22

Can one of your network guys help out with this?

-Gino

From: My Networking [mailto:hpnetworking@hp.com]
Sent: Tuesday, January 31, 2012 12:18 PM

To! IT Maifing List

Subject: Case: 4637737042

A case has been successfully logged. Your case number is: 4637737042

First name IT

Last name IE

Email it@image-engine.com
Telephone 604-874-5634
Company Image Engine
name _

Company

address

HP s.21

Networking

support ID

Serial numbe
Software
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! omplaint Submission Review

"% BRITISH
P COLUMBIA

Confirmation # 018933X1A

J; OFF]LE

H —

S , o Page 1of2
= DATF [ f E‘*g SRR
E D R e e WLy .
et T3] A4 o copy
i ASSICH N, {522 "
A C
EE D i Date of complaint submission:
DATE faﬁ 5, Gr\, ; Angust 23, 2012
OFFICER | T

~ v ¢

I have used the Employment Standards self-help kit and the problem has not been resolved.

Employer Information

Name of Employer:
Image Engine Design Inc.

Mailing Address of employer:  |City/town, Province, Country:  |Postal Code:
15 West 5th Avenue Vancouver, BC, Canada V5Y 1H4

Telephone Number: Fax Number: Type of business:
604-874-5634 604-708-8433 Visual Effects for Film &

Television

Name of supervisor:
§.22

Name and home phone number of owner:
ccnporanan Greg Holmes, Ro'bm Hackl others ()

Address of place where you worke if different from above

Street Address:

City/town, Province, Country:  [Postal Code:

3y >

No

Is your employer bankrupt or in receivership?

Employers' bank:

Employers bank branch:

[s your employer still in
business?

When did your employer go out of business?

Yes
Information About You _
Your Last Name: Your first or siven name: Middle |SIN:
5.22 $.22 Initial(s):
Mailing (St["eet) Address: itrftauam Drastinea Cannteue IPastal € nas-
T stem s TAOATe NRITIDET] Message Number: Fax Number:
[Date of Rirh- Email Address:

Are wony in BC under g foreign worxer program?

s.22

Are you covered by a collective agreement (union contract):

Union's Name:

Union Rep's Name:

Union Rep's Phone Number:

fla IO A Teavalnhimial A mmTiatal\T AnaliALinemn o~ T in A arred Thamasm mmem s Todoen b T2 ~..page 15l1ef 249--BR-201 7-7026%



BRITISH
COLUMBIA

February 4, 2013

Image Engine Design Inc.

15 West 5™ Avenue
Vancouver, BC

V3Y 1H4

Dear Sir/Madam:

Re: Complaint Hearing of s.22

Please refer to the above hearing scheduled for February 28, 2013.

Enclosed are copies of documents that 22 » has provided to the branch that ;'2 intends to
use at the hearing.

If you have any questions, please call me at 604-664-7833 to discuss.

Yours truly,

Victor Lee
Delegate of the Director of Employment Standards

. . . +e Brans 250 - 4600 Jacombs Read
Empi t Standards Branch - ;
Ministry of Jobs, Tourism and mpioyment Standards Sranc Richmond, BC V6V 3811

Skills Training and Minister _
Responsibie for Labour : Telephone: 604-664-7833
Fax: 604-713-0450

Web site: www.[abour.gov be.cafesh
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Document list

. Statement of my complain
. Complain Submission

. Job contract 1

. Job contract 2

. Job contract 3

. Job contract 4

Work hours log

. Record Of Employment 1
. Record Of Employment 2
10. A payroli of a month

11. An email that requested work 10 hours a day.

W oo N O UT D W

b et‘-a:h pas {F%E
Rk EIVE L@Eﬁ
"4_
JAN 3 17813 li

EMPLUYMENT STANDARDS
RRANCH - LOWER MAINLAND
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P PP

s BRITISH
@ COLUMBIA

Confirmation # 018933XTA

Le—UB—g3 LIV PR

Date of complaint submission:
August 23,2012

[ have used the Employment Standards self-help kit and the problem has not been resolved.

 Employer Information

Name of Employer:
t Image Engine Design Inc.

Mailing Address of employer:  |City/town, Province, Country: Postal Code:
15 West 5th Avenue Vancouver, BC, Canada V5Y 1H4
Telephone Number: Fax Number: Type of business:
604-874-5634 604-708-8433 Visual Effects for Film &
Television

Name of supervisor:
s.22

Name and home phone riumber of owner:
‘corporation. Greg Holmes, Robin Hack, others ()

Address of place where you worked if different from above

Street Address:

City/town, Province, Country:

I

Postal Code:

No

Is your employer bankrupt or in receivership?

Empioyeré’ bank:

Employers bank branch:

Is your employer still in
business?

When did your employer go out of business?

Yes
Information About You _
Y our Last Name: Your first or given name: Middle [SIN:
s.22 5.22 Inltia](S) s.22

Mailing (street) Address:
§.22

City/town, Province, Country:

s.22

Postal Code:
§.22

Y our home phone number:
5,22

MesSage Number:

' Fax Number:

Date of Birth:
5.22

Email Address:
§.22

s.22

Are you in BC under a foreign worker program?

Are you covered by a collective agreement (union contract);

hitps:/ fwww.labour. gov.be.cafesbfesc/PrintConfirmation.aspx?™ode=formdata

Page 1 of 3
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[T YTV LR IS T I TV TNy Iy 1)

s.22

-

Lé-uB-43 102 et

' Union's Name:

Union Rep's Name: 'Union Rep's Phone Number:

Y our work history with this employer

Y our job title: Date you started work |Last day you worked for this
s:22 for this employer: employer:
s.22
Your rate of pay: ' Employment status:
s.22

How often are you paid?
s.22

Are your hours of  {Hours worked per | Number of days
work regular? day: worked per week:
s.22 s.22 s.22

Total Hours pcr week:
s.22

Do you have a record of the hours worked for this employer:
s.22

Work history continued, What do you believe you are owed?

_ From date To date Estimated amounts
Regular wages $0
v Overtime =22
¥ Annual vacation pay
{ ¥ Statutory holiday pay
Deductions from wage  |Specify: $0
NSF Cheques | $0
Pregnancy/Parental or other [eave $0 |
~ Compensation for length of service (termination pay) $0
" Other Specify: $0
{Estimated Total you are owed: "2 T

lp_etai_is of your complaint
s.22

https:/ /www.labaur.gov.bc.ca/esbfesc/PrintConfirmation.aspx?Mode=farmdata

Page 2 of 3
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5.22
| Close
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Date: 2017 /Jan/20 COVER SHEET EMPLOYER INFORMATION

Employer No: ER161-568

Head Office No: H Office: Richmond
Employer: IMAGE ENGINE DESIGN INC.
Operating Name:
Mailing Addressg: 15 5 AVE W

VANCOUVER, BC Canada

V5Y 1H4
Phone: {604) 874-5634
Fax:
Cell:
Email: katet@image-engine.com
Received Asgn Asgn Officer
Date No Type

**% CLOSED ASSIGHNMENT EMPLOYEES ONLY ***

s.22
2012/08/23 D Martel, Chantal

2009/%gf29522 co Smale, Glen
S,

Stat Closed Resl
Date Typ

CLSD 2013/03/07 57

CLSD 2009/10/13 44

B
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DATA INFORMATION SHEET (DIS) PAGE 1 — POST November 30, 2002

COMPLAINTS

**Note: Data person - please inifial after any eniries

{Updated May 2006)

EMPLOYER'S LEGAL NAME: _Image Engine Design Inc.

CARRYING ON
BUSINESS AS:

s.22

ER# 161-568 EE#;

UPDATE ER. INFO [_] UPDATE EE. INFO [ |

RECPEN FILE []

TYPE OF

BUSINESS:  Movie Industry

ADD/CHANGE
ADDRESS/PHONE:

COMPLAINT(S) ASSIGNMENT STATUS

ASSESSMENT DELEGATE#®# 132 DATE ASSIGNED 07/08/09

EDUCATION [ DELEGATE# DATE ASSIGNED

INVESTIGATION [l DELEGATE# DATE ASSIGNED

MEDIATION [ 1 DELEGATE # DATE ASSIGNED

MEDIATION DATE DATE MEDIATION HELD
AJUDICATION  [] DELEGATE # DATE ASSIGNED |

| ADJUDICATION DATE DATE ADJUDICATION HELD
COLLECTIONS  [] DELEGATE # DATE ASSIGNED
CL.OSURE INFORMATION
WAGE
CODE 44 DELEGATE# 132 _ AMOUNT $ THRU TRUST [] Payment f}or@:_m'
PAYMENT DATE DATE CLOSED 1 0{057)0'9' Y

=
s ‘_a,v“"

ALLEGATIONS information Captured at or after Education Stage

OVT (Overtime Wages)
L] cLos (Termination Pay)

[] WAGE (Regular Wages)
[C] STAT (Statutory Holiday Pay)

] VAC (vacation Pay)
[ ] pbuc (Unauthorized Deduction)

D LEAV (Part 6 - Leaves) [:] NSF |:| OTHER D SEC 8 (Misrepresenting Job)
SETTLEMENT AGREEMENT INFORMATION
FULL [J OR PARTIAL [] DATE OF AGREEMENT AMOUNT:

1
Doc #

Payment Scheduie (SCHD)
CLOSURE_ SA [

_Paid []

Last payment due date

DETERMINATION UPDATE / CLOSURE STATUS

Doc Type: CFUL[ ] DFUL[ ] Doc#: _ DATE C/J RELEASED:
Appeal D Appeal Date Oral Hearing Date
Cancelled
Paid [ |  Varied [ | Settled [ | [ ] Discontinued ] NAasT [] PrREL [] NFAR [
PENALTY(S)  Paid [ ] Cancelled [ | List CACode(s) NasT [ ] PReL []

NAST = No Assets; NFAR = No Further Action {use with closure code 41); PREL = Paid on related DOC

More Next Page
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Smale, Glen LBR:EX

To: $.22
Subject: Your Confidential Employment Standards Complaint. August 4, 2008.
s.22

. 've not-received the requested information as per my July 20, 2009 attached e-mail. Please send it as scon as
passible, Thank you. Glen Smale, Delegate of the Director of Employment Standards.

Your Confidential
Employment,S...
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Smale, Glen LBR:EX

To: 5.22
Subject: Your Confidential Employment Standards Complaint. July 20, 2008,
5.22

before contacting the employers | would appreciate you providing me with some of the required information
found in our standardized Complaint and Information Forim, namely:

1. Your mailing address, city of residence, postal code and your fax number if you have one,

2. Your job title, when you commenced employment and with what company (Image Engine or MPC).

3. Your rate of pay, hours of work {per day and per week) and & copy of your contract of employment.

You can e-mail and scan the requested information, fax it to (604) 275-3946 or mail it to my attention to #210- 4946
Canada Way Burnaby, BC V5G 416, Thank you.

Glen Smale, Delegate for the Director of Employmenf Standards.
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For office use only:

Date Stamp Here
Office

BRITISH ES| Date

COLUMBIA ER Mo.
“The Best Placc on Eacth Assign No.

Ministry of Labour and Citizens’ Services £E No.
Employment Standards Branch -

) . . D. Assig.
Complaint and Information Form |5

Before the Employment Standards Branch takes any action on your complaint, you must complete the SELF-
HELP KIT. it is available from any Employment Standards Office and on the Internet at
www.labour.gov.be.ca/esb. Except under very unusual circumstances, the Branch will not process complaints
unless the SELF-HELP KIT has been used.

PLEASE INDICATE WHICH STATEMENT APPLIES BEFORE CONTINUING.
{ | have used the Employment Standards self-help kit and the problem has not been resolved.
I | have been advised by the Employment Standards Branch not o use the self-help kit for the following reason.

[ 'vam withiin ‘éne monih’ of the six-month time limit for filing an employment standards complaint. |f 1 do not contact the
Employmerit Standards Branch within 30 days to confirm | have used the seif-help kit, the Director of Employment Standards will

consider my cormplaint withdrawn. | am aware that my complaint wili not be raviawed during this time.

The Information on this form is collected under the authority of the Employment Standards Act. The information provided will be used to
process your complaint against an emplover with respect to wages or any ofher matter you have specified, You must give. us your
complaint no fater than six months after.the end -of your employment with this employer, or, If your complaint concemns ss 8, 10 or 11 of
the Act, we must receive your complaint no later than six months after the date of the alleged contravention. If you have questions about
the collection and use of this information, please contact the Office of the Director of Employment Standards, _Ministry of Labour arid
Citizens’ Services, PO Box 9570 Stn Prav Gowt, Vicioria BC VBW 8K1. Telephone: 250 387-3300.

PLEASE PRINT CLEARLY - COMPLETE BOTH PAGES

SECTION A: INFORMATION ABOUT YOUR EMPLOYER
Name of Employer (name of company or business):

T@MMWL . - ' .C'l'ty:‘t.own and ;;'.J'm.vince: ' Postal Cﬁocie:

Mailing address of employer: (’:itv}tbwn and provinge: Postal Code:

Telephone number, - o " Faxnumber: . . Tvpe of Business:
' d |

hmmerlgm;

Addrass of place where you worked if different from above: Is your employer bankrupt or in receivership?
' - -  YES ™ NO
Is your emplayer still in business? — YES If NO, when did your employer go out of business?
[ NO B
Eraployer's hank: iEmployer's bank branch:
SECTION B: INFORMATION ABQUT YOU
Your lagt name: Your first of given name: IMiddla Initial{s) |Socia| Insurance Number:

vourmaiin _addres_s:_' . Cit)ffiown' | e . .' . | o
Your home phlcm ﬁumbg_r. - . Anhone numberwhere a message can be left : Your fax ber (|fycu have nne) '
d - )| (]

Date of Birth: _ Are you in BC under a Forelgn Worker Program’? '
I . _ ’ I~ YES [ NO

Are you covered by a collechve agreement {union contract)? [~ YES [ NO

Union's Name: I '

Continued on Page 2
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Employment Standards Complaint and Information Form  Page 2
SECTION C: YOUR WORK HISTORY WITH THIS EMPLOYER
gur. job title: Date you started work for this employer: Last day you.worked for this employer:

[ Stiltemployed [ Quit [ Fired [ Laidoff [ Other (Please explain below in Sectien D}

Ygurrategfpay e e

Are your Hours of work reguiar?  Hours worked per day Numbar of days_waorked per week: Tatal. hours petr week
T2 YES [ NO |—1— |_—L"
How often were you paid? ™ Daily [ Weekly ™ Everytwoweeks | Twiceamonth [ Other

Do you have a record of the hours worked for this employer that are relevant to your claim?

T YES[ NO  If YES, attach records to this form.
Alfach a photocopy of your pay cheque, pay sfatements, Record of Employment, If avallable.

WHAT DO YOU BELIEVE YOU ARE OWED?

Date _ Date ESTIMATED AMOUNTS

I Reguiar Wages From | o T
[T Overtime From - To
— Annual Vacation Py o —
[ Statutory Holiday Pay Specify. Dates: | —
[ Deductions from wages SpecityDates: | L
[. NSF.Cheques (Auach original, or coples if available)

Pregnancy/Parentalir Other Leave S

[ .
i Compensation for Length of Service (sometimes called Termination Pay) -
r

Other (Specify): |
” - ' | ESTIMATED TOTAL |
SECTION D: DETAILS OF YOUR COMPLAINT: (Please note this part of the form may be made available to your smployer.)

Please Note: In order to process your complaint as quickly as possible, attach all available information relating to your claim - i.e. copies of your
cheque stubs, dafly time records, and your Record of Employment. For us to contact you for information, invastigate your complzint, or pay
money that we may collect for you, it isimportant that you telt us about any changes in your mailing address or

telephone number. You should also be aware that, ance a decision has been made and a determination issued regarding your
complaint, no further action should be taken by you to enforce your claim without the written consent of the Director of

Employment Standards.

use additional pages if necessary

1, ' . certify that alt infermation 1 am providing is true and correct to the best of my
Print Name i
knowledge, and | agree fo my name being used in an investigation, mediation or adjudication,
16/07/09
Signature Date
ESB C&I08
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Smale, Glen LBR:EX

From: $:22

Sent: Thursday, July 16, 2009 12:03 PM

To: Smale, Glen LBR:EX

Subject: RE: Your Confidential Complaints filed with the Employment Standards Branch. July 14,
2009,

$.22 I have read section 37.8 and can confirm that

none of the work in either company fall under this section. Please proceed as discussed yesterday.

s.22

Subject: RE: Your Confidential Complaints filed with the Employrﬁent Standards Branch. July 14, 2009.
Date: Thu, 16 Jul 2008 11:04:56 0700

From: Glen.Smale@gov.bc.ca

Tor 322

.22 you've just highlighted an example of the difficult process ahead of you and this one is the production and
exchange of documents, It's your complaint and you have to produce the evidence to support it.s-22 .

5.22 Before proceeding | strongly suggest you review our Interpretation Guideline
Section ~ Regulation Section 37.8. | spoke with one of the senior officers who was our high tech. expert and i was told
that even if there is a hint of the work being done being included in any of the definitions or examples that they would
be considered as high tech. and therefore exciuded from overtime. Since | have very little information at this point |
suggest you review the material therein and be absolutely certain that the definition doesn’t apply before contacting
e and prior to my contacting the employer. Thank you. Glen Smale.

From:s 22

Sent: Thursday, 3u[y 16, 2008 9:42 AM

To: Smale, Glen LBRIEX

Subject: RE: Your Confidential Complaints filed with the Employment Standards Branch. July 14, 2009,

Glen if you read the second line of my emails-22
<2 - y =nate=

Subject: RE: Your Confidential Complaints filed with the Employment Standards Branch. July 14, 2009,
Date: Thu, 16 Jul 2009 09:26:49 -0700

From: Glen,Smale@gov.bc.ca

To: s.22

July 16, 2009. .22 , { didn’t receive the attachment =22 i with your e-mail. Are you mailing it or

sending it by fax [{604) 275-3946]7 Thank you. Glen.

T P R P P PR e WO SPY

From:s22 .

Sent: Wednesday, July 15, 2009 5:12 PM

To: Smale, Glen LBR:EX

Subject: RE: Your Confidential Complairits filed with the Employment Standards Branch. July 14, 2009.

Thanks Glen for taking the time to discuss this matter.

s.22
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Cs22

s.22

s.22

Subject: Your Confidential Complaints filed with the Employment Standards Branch. July 14, 2009,
Date: Tue, 14 Jul 2009 12:31:02 -0700

From: Glen.Smale@gov.bc.ca

To:s.22

| am the officer recently assigned to investigate your confidential complaints received by the Employment Standards
Branch on June 29, 2009. The role of the Delfegate of the Director of Employment Standards is one of impartiality or
neutrality. That is, | do not act as an advaocate {representative) on behalf of either the employer or the employee. |apply
the evidence received to the reievant provisions of the Employment Standards Act ("Act”) and its Regulation and may
render a written decision or Determination based on the facts and the balance of probabilities or ‘what most likely
oceurred’ within a given situation. Appeal rights are provided within this process and are set aut in summary form in the
Determination itself. Wherever possible and with the co-operation of the parties invalved | try to expedite the process by
encouraging the employer and the employee to settie their differences with my assistance. When that no longer becomes
‘a viable option the above Determination process is used.
For reference to the various issues raised, | refer you to the Branch's web site at www.labour.gov.be.calesh. You may
wish to review the fact sheet section for general information (for example; hours of work and overtime) or proceed to the
interpretations Guideline Manual section which will provide you with a more in-depth review of the interpretation and
application of the various sections of the Act and its Regulation. The relevant sections that may well relate to your
complaint are Sections 40 and 75 of the Act. Our foll free information line at 1 (800) 663-3316 may also prove of further
assistance to you.

As [ understand your complaints as of the date of filing, you are not employed by either of the two companies but have
been offered a contract that will pay you a daily rate but will enly pay overtime after 10 hours of work-and no overtime far
wark an Satirdavs and Sundave Tarhnicalhy then there are no contraventions of the Act with respect o you S

$.22 At this juneture there is not enough information for me to state that the
named employers are contravening the Act because some employers will include overtime rates of pay in their
calculations of the daily hours of work and the pay rate for same. Also the Act does not stipulate that overtime rates of
pay apply for work performed on Saturdays or Sundays but rather after 40 hours worked in a week commencing on a
Sunday. There are also variances to the hours of work and overtime sections of the Act and provisions under Section 37
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of the Act that allow flexibility i applying overtime rates of pay. Therefore, at this juncture there is not enough information
provided fo the Branch that warrants a call or letter to these two employers

You have filed a confidential complaint and therefore | ask that you review Section 75 of the Act before | consider
proceeding further as it may become necessary to disclose your name in future proceedings. Alsc | have no idea of the
size of the employer's labour force so were you to accept employment with them maintaining confidence in a smaller
group af new or easily identifiable employees is really not practical and may result in negative consequences for some or
all of those employees. For example, the provisions of Section 63 of the Act permit an employer 1o terminate the services
of an employee immediately and without penaity if that employee has fewer than 3 months of service. For all others, all
that is reauired is the anbrooriate written notice or navment in lietl af that nofice .22 _ )
$.22 o o - After reviewing some of my
initial comments you may decide to proceed or not, just let me know.

If you have any questions or concerns about the contents of this letter you can reach me by phone at (604) 275-3257.
Shouid [ not hear from you on or before July 29, 2009 | will conclude that you have abandoned your complaint and your
file with us will then be closed. Thank you.

Sinceretly, Glen Smale Delegate of the Director of Employment Standards

Create a cool, new character for your Windows Live™ Messenger. Check it out

Create a cool, new character for your Windows Live™ Messenger, Check it out |

Internet Explorer 8 makes surfing easier. Get it now!
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Smale, Glen LBR:EX

To: 5.22
Subject: RE: Your Confidential Complaints fited with the Employment Standards Branch. July 14,
2008.

522 you've just highlighted an examgple of the difficult process ahead of you and this one is the production and
exchange of documents. It's your complaint and you have to produce the evidence to support it. s.22

s.22 Before proceeding | strongly suggest you review our Interpretation Guideline
Section — Regulation Section 37.8. | spoke with one of the senior officers who was our high tech. expert and | was told
that even if there is a hint of the work being done being included in any of the definitions or examples that they wauld
he considered as high tech. and therefore excluded from overtime. Since | have very little information at this point |
suggest you review the material therein and be absolutely certain that the definition doesn’t apply before contacting
me and priar to my contacting the employer. Thank you. Glen Smate.

From:s22 .

Sent: Thursday, July 16, 2009 9:42 AM

To: Smale, Glen LBRIEX

Subject: RE: Your Confidential Complaints filed with the Employment Standards Branch. July 14, 2003.

Glen if you read the second line of my emaif 822
.22 '

Subject: RE: Your Confidential Complaints filed with the Employment Standards Branch. July 14, 2009.
Date: Thu, 16 Jul 2009 09:26:49 -0700

From: Glen.Smale@gov.bc.ca

Tors.22

July 16, 2009, 8:22 | | didn’t receive the attachment > ) with your e-mail. Are you mailing it or
sending it by fax [{604) 275-3946]? Thank you. Glen.

From:s.22
Sent: Wednesday, July 15, 2008 5:12 PM

To: Smale, Glen LBR:EX
Subject: RE: Your Confidential Complaints filed with the Employment Standards Branch. July 14, 2009.

Thanks Glen for taking the time to discuss this matter.

s.22
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s.22

s.22

s.22

Subject: Your Confidential Complaints filed with the Employment Standards Branch. July 14, 2009.
Date: Tue, 14 Juj 2009 12:31:02 -0700

From: Glen.Smale@gov.bc.ca

To;s.22

[ am the officer recently assigned to mvestlgate your confidential compiaints received by the Employment Standards.
Branch on June 29, 2009. The rote of the Delegaté of the Director of Employment Standards is one of impartiality or
neuirality. That s, | do not act as an advocate (representative) on behaif of either the employer or the employze. 1'apply
the evidence received to the relevant provisions of the Employment Standards Act ("Act”} and its Regulation ard may
render a written decision or Determination based on the facts and the balance of probabilities or ‘what most fikely
occurred’ within a given situation. Appeal rights are provided within this process and are set out in summary form in the
Detemmination itself. Wherever possible and with the co-operation of the parties involved 1 try to expedite the process by
encouraging the employer and the employee to settle their differences with my assistance. When that no lenger becomes
a viable option the above Determination process is used.
For reference to the various issues raised, | refer you to the Branch's web site at www.labour.gov.be.cafesb. You may
wish to review the fact sheet section for general information (for example, hours of work and overtime) or proceed to the
Interpretations Guideline Manual section which will provide you with a more in-depth review of the interpretation and
application of the various sections of the Act and its Regulation. The relevant sections that may well relate to your
compiaint are Sections 40 and 75 of the Act. Our toll free information line at 1 (800) 663-3316 may also prove of further
assistance to you.
As | understand your complaints as of the date of filing, you are not employed by either of the two companies but have
been offered a contract that will pay you a daily rate but will only pay overtime after 10 hours of work and no overtime for
work on Saturdays and Sundays. Technically then there are no contraventions of the Act with respect to you s.22
s.22 At this juncture there is not enough information for me to state that the
named employers are contravening the Act because some employers will include avertime rates of pay in their
calculations of the daily hours of work and the pay rate for same. Also the Act does not stlpulate that overtime rates of
pay apply for work performed on Saturdays or Sundays but rather after 40 hours worked in a wesk commencing on a
Sunday. There are also variances to the hours of work and overtime sections of the Act and provisions under Section 37
of the Act that allow flexibility in applying overtime rates of pay. Therefore, at this juncture there is not encugh information
provided to the Branch that warrants a call or letter to these two employers.
You have filed a confidential complaint and therefore | ask that you review Section 75 of the Act before | consider
prooeedlng further as it may bacome necessary to disclose your name in future proceedings. Also | have no idea of the
size of the employer’s labour force so were you to accept employment with them maintaining confidence in a smaller
group of new or easily identifiable employees is really not practical and may resuit in negative consequences for some or
all of those employees. For example, the provisions of Section 63 of the Act permit an employer to terminate the services
of an employee immediately and without penalty if that employee has fewer than 3 months of service. For all others, ali
that is required is the appropriate written notice or payment in lieu of that notice. .22 i
§.22 After reviewing some of my
initial comments you may decide to proceed or not, just let me know.
If you have any questions ar concerns about the contents of this letter you can reach me by phione at (604) 275-3257.
Should | not hear from you on or before July 29, 2009 I will conclude that you have abandoned your complaint and your
file with us will then be closed. Thank you.
Sincerely, Glen 8male Delegate of the Director of Employment Standards
2

page 195 of 219 LBR-2017-7026




Create a cool, new character for your Windows Live™ Messenger. Check it out

Create a cool, new character for your Wi.ndows Live™ Messenger. Check it out
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Smale, Glen LBR:EX

To: .22 - .

Subject: RE: Your Confidential Complaints filed with the Employment Standards Branch, July 14,
. 2009. : '

July 16, 2009. 822 | didn't receive the attachment $-22  )with your e-mail. Are you mailing it or

sending it by fax [(604) 275-39461? Thank you. Glen.

From: 2
Sent: Wednesday, July 15, 2009 5:12 PM
To: Smale, Glen LBRIEX

Subject: RE: Your Confidential Complaints filed with the Employment Standards Branch. July 14, 2009.

Thanks Glen for taking the time to discuss this matter.
s.22

s.22

s.22
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Subject: Your Confidential Complaints filed with the Employment Standards Branch. July 14, 2009,

Date: Tue, 14 Jul 2009 12:31:02 -0700

From: Glen,Smale@aocv.bc.ca

To: s.22

[ am the officer recenily assigned to investigate your confidential complaints received by the Employment Standards
Branch on June 29, 2009. The role of the Delegate of the Dirsctar of Employment Standards is one of impartiality or
neutrafity. That is, | do not act as an advocate (representative) on behalf of either the employer or the employes. | apply
the evidence received to the relevant provisions of the Employment Standards Act (“Act”) and its Regulation and may
render a written declsion or Determination based on the facts and the balance of probabilities or ‘what most likely
occurred’ within a given situation. Appeal rights are provided within this process and are set ouf in summary form in the
Determination itself. Wherever possible and with the co-operation of the parties involved | iry to expedite the process by
encouraging the employer and the employee to settle their differences with my assistance. When that no longer becomes
a viable option the above Determination process is used. _

"For reference ta the various issues raised, | refer you to the Branch’s web site at www.labour.gov.bc.ca/esb, You may

wish to review the fact sheet section for generat information (for example, hours of work and overtimea) or proceed to the
Interpretations Guideline Manual section which will provide you with a mare in-depth review of the interpretation and
application of the various sections of the Act and its Regulation. The relevant sections that may well relate to your
complaint are Sections 40 and 75 of the Act. Our toll free information line at 1 {800) 663-3316 may also prove of further .
assisiance to you.
As | understand your complairits as of the date of filing, you are not employad by either of the two companies but have
'been offered a contract that will pay you a dally rate but W|Ii only pay. overtlme affer. 10 hours of work nd no overtime for
0.€ oftf

calculations of the dally hours of work and the pay Tate for same. Alsa the Act does not stlpulate that overtlme rates of _
pay apply forwork perfcrmed on Saturdays or Sundays but rather after 40 hours worked in.a week comimencingona -
Sunday. There are also variances to the hours of work and overtime sections of the Act and prowsmns under Section 37
of the Act that allow flexibility in applying overtime rates of pay. Therefore, at this juncture there is not enough information
provided to the Branch that warrants a call or letter to these two employers.

You have filed a confidential complaint and therefore | ask that you review Section 75 of the Act before | consider
proceeding further as it may become necessary to disclose your name in future proceedings. Also | have no idea of the
size of the employer’s tabour force so were you to accept employment with them maintaining confidence in a smalier
group of new or easily identifiable employees is really not practical and may result in negative consequences for some or
all of those employees. For example, the provisions of Section 63 of the Act permit an empleyer to terminate the services
of an employee immediately and without penalty if that employee has fewer than 3 months of service. For all others, all
that is required is the appropriate written notice or payment in lieu of that notice, s.22

$.22 After reviewing some of my
initial comments. you may decide to proceed or nof, just let me know.

if you have any questions or concerns about the contents of this letter you can reach me by phone at (604) 275-3257.
Should 1 not hear from you on or before July 29, 2009 | will conclude that you have abandoned your complaint and your
file with us will then be closed. Thank you. .

Sincerely, Glen Smale Delegate of the Director of Employment Standards

Create a cool, new character for your Windows Live™ Messenger. Check it gut
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- ESA Section 75 - If complainant requests identity be kept confidential
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Employment Standards Act Part 10 - Complaints, Investigations
and Determinations
ESA Section 75 « If complalnant requests identity be kept confidential

Contentsy

Summary. -
Text: oF Leqistatmn

sSummary

This section confirms that, if requested, a comptainant’s identity will remair: confidential
{when possible) and outlines the circumstances when disclosure of the complainant’s identity
is necessary.

EE Top

Text of Legislation

75, (1) If requested in writing by a complainant, the director must not disclose any
identifying information about the complainant unless

(a) the disclosure is necessary for the purposes of a proceading under this Act,
or

{b) the director considers the disclosure is in the public interest,

{2) Subsection {1) applies despite any provision of the Freedom of Information and Protection
of Privacy Act ofther than 5.45 (2) and (3) of that Act.

74 Top

Poticy Interpretation

A person may file a confidential complaint.

Ifa complaina'_nt wishes to remain confidential, they must state it on the complaint form.
The director will inform comiplainants if confidentiality is not possible in their case. While this
section provides the director with the ability to disclose an individual’s tdentity, this would
only be done in rare cases. For exampie, the complainant may be the only person able to
provide the information needed i order to issue & determination.

Disclosure of the complainant's identity may be necessary if the matter is brought before the
Employment Standards Tribunal, Since complaints can be very specific or unique, the director

bage 1 9%0&9'293 ”L156R-201 7-70263



ESA Section 75 - If complainant requests identity be kept confidential _ Page 2 of 2

can usually determine in advance whether the identlty of the complainant mist be disclosed
in order to obtain relevant information depending an the nature of the camplaint; for
example, where the compiaint was for compensation for length of service, and the employer
contended the complainant had quit.

73 Tap

Related Infdrma_ticn
Related sections of the Act or Regulation

ESA
« 5.74, Complaint. and tide limit
» 5.76, [pvestigations,
a s.??;- Opportynity to respond
o 5.53, Employee not ta he mistreated because of a compiaint or investigation
= 5.84, Director's investigative powers angd protections
e+ s.85, Entry and inspection powers '

ESR
‘= 547, Complaints of contraventions of this requlation

Other
" Freedor of Information. and Protection of Privacy Act

Inguiry Act {5%.12, 15 and 16)

Facishest
Complaint Resplution end the Employment Standards Act
}ﬁ Top

i Top

: b
COPYRIGHT i DISCLAMMER | PRIVACY | ACCESSIBILITY

http://www.labour, gov.be.ca/esb/ ig.nﬂesa—_part-i 0/igm-esa-s-75.htm page 28889 48-16r.2017-7026

B




Page 1 of 9

BRITISH
COLUMBIA
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ESR Section 37.8 - Exclusions - high technology companies

Interpretatnon Guidelines Manual
British Columbia Employment Standards Act and
Regulations

Employment Standards Regulation - Part 7 - Variances and
Exclusions
‘ESR Sectlon 37.8 - Exclusmns - high technoiogy companles

o .Contents

""Text af Lemslatlon o
' ollcy'Inter”re ation

Related Information

Summary

This section defines “high technology professional” and “high technology company” and
explains which parts and sections of the Act do not apply to high technology
professionals, The section also explains how certain employees of high technology
companies can enter intd an averaging agreement.

&% Top

Text of Legisiation
37.8. (1) In this section:

"high technology company" means a company where more than 50 percent of
employees meet the definition of a high technology prefessional, are managers of
persons meeting the definition of a high technology professional or are employed in an
éxecutive capacity.

"high technology professional” means any of the following:

{a} an empioyee who is primarily engaged in applying his or her specialized

knowledge and profassional judgment to investigate, analyze, design,

develop, or engineer an information systern that is based on computer and

related technologies, or a prototype of such a system, but does not include
. a person employed to provide basic operational technical support;

http://_www.Iabour.gov.bc;ca/ésb/igrrﬂesr—part—?fesr—sB7—8.htm. ) page 2808PAE-16R-2017-70263
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(b} an employee who is primarily engaged in applying his or her specialized
knawledge and professional judgment to investigate, analyze, design,

. develop, engineer, integrate or implement a scientific or technological
product, material, device or process or a prototype of such a product,
material, device or process, but does not include a person employed to
provide basic operational technical support;

(c) an employee who is primarily engaged in applying. his or her specialized
knowledge and professional judgment to carry out scientific research and
experimental development as defined in section 248 (1) of the Income Tax
Act (Canada);

(d) an employee who is engaged as a sales or mafketing professional in
relation to

(i) a service or system described in paragraph {(a),

(ii} a product, material, device or process described in paragraph
(b),or

(iii) scientific research oF experlmental development descrlbed in
paragraph (c),

but does not |nc§ude a person emptoyecl in the retail sale of any of these
things

{2) The foliowing provisiens do not apply to high technclogy professicnals:
(a) Part 4, other than section 39, of the Act;
(b) Part 5 of the Act.

(3) An employee of a high technology company who is not a high technology
professignal may enter into an averaging agreement with his or her employer under
section 37 of the Act if the employer and employee also agree in writing that the.
scheduling requirement under section 37 (2) {a) (iv) of the Act does nat apply.

(4) If an employee and an employer enter into the averaging agreement referred to.in
subsection (3) of this section,

(a) section 37 {2) (b), (3), (6), (10) and (12) of the Act does not apply to
that averaging agreement, and

(b) section 37 (2) (a) (i) to (iii), (v) and (vi); (2) (), (4), (5), (7) to (9},
(11), (13} and.(14) of the Act are deemed to be incorporated into the
averaging agreement as terms of the agreement.

bl Yop

Policy Interpretation

Subsection (1)

http://www . labour.gov.be.ca/esb/igm/esr-part-7/est-s37-8.htm page 2889908-16r-2017-7026
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The definition of “high technology company” only applies to an employee who is not a
“high technology professional” as noted in 5.37.8(3) and (4).

An employee, to be defined as a “high technology professmna!” is not dependent on
the employee warking for a “high technalogy company”.

Subsection (1)(a)
In this sub paragraph:

“primarily”: the main purpese of an employee’s work actz\uty, where 75% of work
time is spent on the activities listed in the definition. This can be determined by
matching the work activities performed by the employee to the employment activities
specified in the regulation, mcludmg reviewing:

o the time spent performing each work activity (An employee who performs work
specified in the regulation incidental to the main purpose of their work will not be
considered a “"high technology professional”.)

. @ Job descrlptson and employment contract (These arg useful if they confirm the
-actual work behaviour of the employee)

» thé main purpose of the busmess AN employer whose business conforms to the
work activity in the regulation is more likely to employ a *high technology
professional”) .

“specialized knowledge and professional judgment” is applied by an employee
who: .

o possess a high degree of knowledge and understanding of highly specialized
technological and/or scientific fields; and

o has the ability to practically apply that knowledge and understanding to highly
specialized technological and/or scientific fields; and

« consistently exercises discretion and independent decision making in the
application of their special knowledge as opposed to performing purely
mechanical or routine tasks; and

o engages in work that is varied in character as opposed to waork that routinely is
mental, manual, mechanical, or physical.

“specialized knowledge and professional judgment” is used specifically in conjunction
with investigate, analyze, design, develop or engineer

“investigate”: To make a detailed exploratory inquiry or systematic examination of an
information system.

“analyze”: To examine methodicaily or consider in detail by separating into parts and -
studying their interrelations in order to discover essenttal features ar meaning of an
information system.

“design”; The creation and formulation of a ptan with an anticipated outcome.

Example: The creation of a computer program that allows for the

hitp://www.labour.gov.be.ca/esb/igm/esr-part-7/esr-s37-8.htm page 20%%9.%—%?-t%§_2 017.70063
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- categorizing, storing, retrieving and the systernatic analyzing of end user or
customer data. ’

“Design” may include technology commissioning as a process for verifying
and documenting that the instaliation and performance of systems meet the
needs of the end user. Commissioning begins during project planning and
ensures:

» All technology systems, subsystems, eq'uipment, controls and components
interface with each other, and other building systems are installed properly.

e A system complies with a contract and is within the scope of design and
installation requirements, :

o All technical-support personnel, _Faculty and staff are instructed properly to
operate and maintain technology systems efficiently.

o All required training, manuals and documentation regarding the syStems installed
have been received. :

“develop”: To make a design operational through a succession 'of work activities that
include investigation, analysis, diagnasis, reséarch or testing. Also may include
combining or linking independent and for compaonent technologies together so.they
work, seamiessly, S R : o

Example: Functional performance testing may cover every item within the
technology package — all hardware, software, wiring and interfaces shalf be
tested and evaluated to determine if they are consistent with performance
data in the contract documents.

*angineer”: To use scientific or technical knowledge to solve practical problems. This
typically includes the process of problem diagnosis, investigation, analysis, and testing.
This work activity may occur during the development of the information system, at the
time of its implementation or as operational technical support including complex
problem solving. _

“information systems”: The processing, storing or transmitting of data. Also includes
a group of interacting components or related technologies, or a network of related
computer software, hardware, and data transmission devices,

“computer and related technologies”: the activity of designing and constructing
and programming computers and includes related technologies such as, chemical,
optical, mechanical and electrical.

“prototype™: Full or partial scale forms of new designs or technologies, used to test or
demonstrate functionality or illustrate ideas.

“basic operational technical support”: refers to an employee with computer
analysis experience and/or training on technical systems allowing for the limited
exercising of professional judgment. An employee engaged in “basic operational
technical support” typically: '

« follows reqularly a standard procedure to resolve computer related problems.
e utilizes diagnosis when problem solving however will usually follow standard

http://www.labour.gov.be.ca/esb/igm/esr-part-7/esr-s37-8.htm page gog@wth@_zm 7.70268
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procedures or regular systematic activities.

By way of exarnple, an employee in response to a customer’s inquiry may perform
remote or on-site diagnostic work, However, the main purpose of the work is to assess
the problem and either utilize prescribed computer programming instructions or refer
the prablem to a more highly experienced or technically trained person capable of
resolving the problem.

The furictions related to “basic operational technical support” also include the first
point of contact for the customer, Typically an employee will search a database to
confirm:

» that the person calling is in fact & customer
« what Kind of equipment / system the customer has

« that the customer has a contractual entitlement to the service they are asking
for.

Also they may:

e do a simple scripted assessment with the customner, | |
~« orderparts and if the problem isn't fixed they create a service-order

and escalate the call to a technical support pér'soh.
“basic operational technical support” would not apply to employees who:

(a) p-ossess a high' degree of knowledge and understanding of highly
specialized technological and/or scientific fields; and

(b) have the ability to practically apply that knowledge and understanding
to highly specialized technological and/or scientific fieids; and

(c) consistently exercises discretion and independent decision making in the
application. of their special knowledge as opposed to performing purely
mechanical or routine tasks; and ' - '

(d) engage in work that is varied in character as opposed to work that
routinely Is mental, manual, mechanical, or physical: and

(e) investigate, analyze, and resolve practical problems, inclu_ding
technically complex problems, with the use of scientific or technical
knowledge '

Occupation exampies include:

» computer systems analyst

» internet development professional
computer programmer.

» computer science professional

L]

Subsection (1)(b)

hitp://www.labour.gov.be.ca/esh/igm/esr-part-7/esr-s37-8.him ‘ page 20200918748 5017.70283




Page 6oty

See above 37.8 (1) (@) policy interpretation for “primarily”, “specialized knowledge and
professional judgment”, and “prototype”.

“investigate”: To make a detailed exploratory inquiry or systematic examination. In
scientific research, “investigation” refers to inquiry into unfamiliar areas. It includes
work undertaken for the purpose of achieving technological advancement for the
purpose of creating new, or impreving existing, materials, devices, products or
processes. Such wark includes incremental improvements to existing technology.

“anafyze”: To examine methodically or consider in detail by separating into parts and
studying their interrelations in order to discover their essential features or meaning.

“design”: The creation and formulation of a plan with an anticipated outcome.
Example: The creation of a plan to develop a chemical catalyst process.

“Design” rriay include technology commissioning. (See policy interpretation below for
“implement”)

“develop”: To make a design operational through a succession-of work activities:that:
include investigatior, analysis, diagndsis, research or testing. - '

Example: Functional performance testing may cover évery item within the
technology package — all hardware, software, wiring and interfaces shali-be

tested and evaluated to determine if they are consistent with performance
data in the contract documents. '

“engineer”: To use scientific or technical knowledge to solve practical problems. This

typically will inciude the process of problem diagnosis, investigation, analysis, and

testing, This work activity may occur during the development of the scientific or

techniological product, material, device or process, at the time of its implementation or
- as operational technical support including complex problem solving.

“integrate”: combining or linking independent and or component technologies
together so that they work seamlessly. Systems integration may be part of a larger
project or a project in itself. _ - '

“implement”: to confirm the initial installation of a product, material, device or
process is operational. This will include technology commissioning as a process for
verifying and documenting that the installation and performance of systems meet the
needs of the end user. Commissioning begins during project pianning and may
continue through at least the first year of operation.

Commissioning should ensure that:

» All technology systems, subsystems, -equipnﬂent, controls and components
interface with each other, and other building systems are instailed property.

« A system complies with a contract and is within the scope of design and
installation requirements.

« All technical-support personnel, facuity and staff are instructed properly to
operate and maintain technology systems efficiently.

o All required training, manuals and documentation regarding the systems installed

http://www.tabour.gov.bc.ca/esb/igm/esr-part-7/esr-s37-8.htm page 202009:9748 5017700 63




have been received.
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“Scientific or technological product, material, device or process”; may include
low volume specialty itermns such as microscopes and measurement devices for research

and lab applications such as chromatographs and spectrometers as well as

commercially marketed products such as games software, drugs and medical devices.
In the process of conducting research and development, regearchers may create

products such as a new chemical catalyst process, or a commercial product such as an
electronic sensor device, "

Scientific research includes work undertaken for the purpose of achieving technological
advancement for the purpose of creating new, or improving existing, materials,
devices, products or processes. Such work includes incremental improvements to
existing technology. B

Occupation examples include:

manufacturing engineer
materials engineer
electronic engineer

‘multimedia. professional

computer animator

software engineer

software tester

guality control professional
applied bioscience professional

Subsection (1) (<)

See 37,8(1_)"(a) policy interpretation for “primarily”, and “specialized -and prcf’essiqnal
judgment”. ' :

See 5.248(1) of the Income Tax Act (Canada), commonly known as 'SRED tax
exemption’, for meaning of “scientific research and experimental development”.

Section 248(1) refers to “scientific research and experimental development” as
“systemnatic investigation or research that is carried out in a field of science or
technology by means of experiment or analysis”. This section further elaborates on this
definition. ' :

Occupation examples include:

L
&
L ]

scientific technical -
scientific technologist

‘applied bioscience professional

research scientists

Subsection (1)(d)

hito//www.labour.gov.be.ca/esb/igm/esr-part-7/esr-s37-8.htm
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"sales or marketing professional” is a person who:

s possess a high degree of knowledge and understanding of highly specialized
technological and/or scientific fields; and

+ has the ability to practicaily apply that knowiedge and understandlng to highly
specialized technological and/ar scientific fields for the purposes of sales and
marketing; and .

s consistently exercises discretion and independent decision making in the sales or
marketing of a service or system, product, material, device or process, or
applicaticn, as noted in {a), (b), and {c) above as opposed to performing purely
mechanical or routine tasks; and

e a@ngages in work that is varied in character as opposed to work that routinely is
mental, manual, mechanical, or physical.

Occupation examples include:

e Technology sales profe_ssio'na.f

A person employed in the. retail sales of an mformatlon system or service, a-scientific
or technological product, -material; device, or process, and scientific research or
experimental development is not a “high’ technology professional”,

Subsection (2)

An empioyee performing the work of @ “high technology professmnai" as defined in
37.8(1) is excluded from all of Part 4 Hours of Work and Overtime, except .39, and

Part 5, Statutory Holidays of the Act.
Subsection (3)

All provisions of the Act except those noted in 37.8(3) and (4) cover an employee
working for a *high technology company” who is not a “high technology professional”,

Exampie:

A receptionist working far a “high technology company” is entitled to full
coverage under the Act.

However, if the receptionist signs an averaging agreement under s.37 of
the Act the receptionist will be excluded from those sections of the Act
referred to in s.37(1) of the Act. :

. This subsection also allows the réceptionist and employer to agree in writing

that the daily schedule of hours reguired in an agreement in s.37(2)(a) (iv)
of the Act do not apply. (See subsection 37.8(4) below)

Subsection (4)

« If the employee of a “high technology compén-y” and employer agree in writing
that the daily schedule of hours required in an agreement in 5.37(2}{a) (iv) of the
Act do not apply then the following provisions of 5.37 do not apply to the

hitp:/fwww.labour.gov.be.calesb/ipm/est-part-7/esr-s37-8.htm page 20408P29316R-2017-70265




Page 901 ©

agreement:

a. The requirement to limit & work schedule in an agreement to 40 hours or an
average of 40 hours a week

b. Daily overtime applies to non-scheduled hours over 8 in a day
¢. The employee’s written request to adjust the work schedule

Under s.37.8 (4) daily overtime only applies to time worked over 12 hours.

» Before 37.8(4) of this Regulation can apply te section 37 of the Act the employee
and.employer must sign two agreements; one as required in 37.8(3) of this
Regulation and the second as required under section 37(2}(a) of the Act.

Examples

o If an employee and employer enter into a written agreement under 5.37 of the
Act without signing a written agreement as noted in 37.8(3) then 37.8(4) has no
effect and all provisions of .37 apply.

« If an employee and employet enter into a written agreement under 5.37.8(3)
without signing a written agreement under s.37 of the Act, 5.37 has.no effect and
$5.35,'36(1), and 40 of the Act apply to determine overtime and rest period -
enﬂt!ements and pay. _

&3 Top

Related Information
Related sections of the Act or Regulation
ESA _

« Part 4 - Hours of work and gvertime

» Part 5 - Statutory holidays
Other
Income Tax Act (Canada)

Top
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Search ¥ | GoTo » J AZ T

Labour Intrapet Home > ESB > SOPS > Book 1 Tab 2

Book L Tab 2 Review of a Complaint

General Procedure
» Role o Completeness - what to do if information is
» Timelines missing

» SHK - not required, required but not used

o Timeliness — what to do If the complaint is out
of time or jurisdiction |

» Jurisdiction - Federal v Provingial, what to do if
the complaint is not in_our jurisdiction

ROLE
¢ Any delegate may de this initial review.

P:\Ust Diractories & File Mamt Forms\2004 Delegation Matrix.XL$

TIMELINES

« Complaints should be reviewed within 48 hours of receipt.

COMPLETENESS
» Review the compiaint to ensure the following information has been provided:
o Complainant’s name;
o Compiainant’s contact information;
« Employer's name;
+ Employer’'s contact information;
» Allegations or details of the complaint are identified;
+ Dates of employment, particularly the last day worked or term’ination_ date; and
e Whether the complainant is an adult or a minor (under the age of 19).
o If information Is missing that is necessary or pertinent to proceeding with the dispute

resolution process, the complainant should be contacted by telephone to gather the
necessary information. This must be recorded on the file notes and must not be
recorded on the complaint itself. If unable to contact by telephone, a letter shouid be
sent to the complainant requesting the information.

SELF HELP KIT (SHK)

A complainant need only declare that the SHK was used. A complainant is not required to
produce a copy of the SHK.

bttps://gww.labour.gov.be.ca/esb/sops/book1/tab2.htm page 2209P20F-1BR-2017-7026]
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If a complainant demonstrates that other means of trying to resolve the dispute have been
attempted in writing, such as sending a letter or e-mail ta the employer, a SHK is not
required,

SHK Not Required

53 Top
In certain situations the Birector may accept a complaint without the employee
having first used the SHK to resolve workplace issues. Thesa are outlined in the IGM.

ESA Section 74 - Complaint and time limit

ESA Section 75 - If complainant requests identity be kept confidential

Delegates should assist a person to the point that he/she is able to understand and
complete the SHK on their own.

SHK Required But not Used

If & complainant has not followed the SHK process, the Branch will accept the complaint but
will not proceed unttl the SHK process is completed. The complainant must be contacted ‘and
advised to use a SHK. This may done by telephane, in-person or by sending a letter,

The complainant should be asked to contact the Branch if the SHK resolves the issue(s). If
the complainant advises the Branch that the matter is resolved the file will be closed

(voluntary payment).

P:AESA Complaint Resclution_Documents\Letter Templates & FormsilLetter Complainant No
SHK used.dot

Book 1 Tab 11 Voluntary Paymen

Otherwise the file should proceed through the dispute resolution process.

Book_1 Tab 3 Deciding the Resolution Method.dog £2 Top

If the complainant refuses to use the SHK discuss with the Regional Manager prior to
deciding how to proceed.

TIMELINESS

Review the complaint information to ensure that the complaint was filed within the time
limits stated in the Act.

ESA Section 74 - Complaint and time limit

If the cornplaint appears to have been filed outside of the time limits contact the
complainant and confirm the dates.

If you cannot contact the complainant by telephone, send a letter notifying the complainant
that there is a timellness issue, and request that the complainant confirm the dates.

If na response is received or the complainant confirms that the complaint was filed 3 Top

https://gww.labour.gov.be.ca/esb/sops/book1/tab2.htm page 2200396 L&R-2017-7026]
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out of time the file must be referred to an ESA or an officer.

JURISDICTION

There are a number of jurisdictional issues that must be considerad when ihitially reviewing
a complaint,

1. Whether the complainant was covered by a collective agreement and therefore the
complaint is putside the scope of the Act under section 3.

ESA Section 3 - Scope of this Act

2. Whether there are any exemptions. or exclusions in the Act or Regulations that apply
to the compiaint.

Employment Standards Regulation Parf 7

3. Whether the issue(s) identified by the complainant are covered by the Act (e.g. the
complaint solely relates to discrimination/harassment, taxation issues, record of
empioyment, worksafe, or other issues not covered by the Act).

4, Whether the work was performed in a jurisdiction outside of BC or whether the
employer falls under federal jurisdiction. '

k\ff% Top

ESA Secfion 3 - Scope of this Act

5. Whether another proceeding has been commenced or a decision issued by another
jurisdiction for the same subject matter as the complaint (e.g. the compiainant has
already filed a civil suit or a complaint with human rights).

6. Whether the issue has already been resolved (e.g. the complainant signed refease for
the emplover),

ESA Section 76 - Investigations

Where it appears there is a jurisdictional issue the delegate should discuss this with the
complainant. If the complainant agrees to withdraw the complaint the file can be closed.

Book 1 Tab 12 Withdrawals

If the complainant provides argument or evidence challenging the jurisdictional issue the
complaint should be referred to an ESA or officer for further consideration, The delegate
may then make a determination as to whether the Branch will proceed with the investigation

of the complaint.
ESA Section 76 - Investigations

In a case where it appears that the compiaint falls under either ancther provincial
jurisdiction or federal jurisdiction the complainant should also be advised to file a complaint

with the other jurisdiction.

The Branch may offer to fax/mail a copy of the complaint to the appropriate 2% Top
jurisdiction on behalf of the complainant. If so, the complainant should be advised
{preferably in writing) that this has been done and provided with the contact information for

https://gww.labour.gov.be.calesb/sops/book1/tab2.htm page ﬂ@g?zqa-g@R_gow_mg%
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the appropriate jurisdiction. The complainant should be advised to follow-up with the
appropriate jurisdiction to ensure their complaint has been received. For a directory of other
Canadian jurisdictions see:

Book 3 Tab 4 Searches

PAList Directories & File t_Forms\ i ' ffices.doc

In the case where the complaint appears to fall under federal jurisdiction, the Branch should
hold the complaint in abeyance until a ruling is made by Labour Canada with respect to

jurisdiction.
P:\ESA Complaint Resalution Decuments\l etter Templates & Forms\Letter t0 Labour Canada
re _Jurisdiction.dot
P8 pack Bl roe COPYRIGHT | piscLamer | emvacy | eeosack

This page was last modified: June 25, 2008
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For office use only:

] OFFICE
 E31 DATE .
ER No. é’gf e
EMPLOYMENT STANDARDS VIOLATION GOMPLIANT | ASSIGN Mo, °
, '. | FE_No.
PLEASE TREAT AS CONFIDENTIAL : DATE AS3IGN
',_Q::lrr'n .
I
Complaint made by: > HE@FQVE@ {
. JUN 2 9 2009 i
ing Act; MP ing Picture C ' !
Cormpany Violating Act: MPC (Maving Picture Company) EMPLOYMENT STANDARDS |
contact within company: : M&-MMM LAND. |

Marina Shamashevich
VFX Recruiter

MPC Vancouver
604-689-1090

s.15,8.22

Brief history on MPC: MPC vfx used to be Technicolor vix, they are owned by the same

company. a vear and a half ago MPC opened a branch within the technicolor hiilding. s.15.s
s.15,8.22

5.15,5.22 . Since then a new manager has taken over and

Technicolor vix is being taken over by MPC. 515522
s.15,8.22

s.22
s.22

s.22 .8.22 e m gy — e gt e e b1 E—rE pva AT

s22  are causing other oompames to go out of husmess or rethink their ccntracts to
compete. _

Vancouver visual effects schools train hundreds of students gvery year o do these jobs

yet these companies do not create opportunities for graduates and lnstead bring in
overseas artists whe do not understand BC law.
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Narme of additional company who consistently breaks BC empioyment acts and illegally
contacted MPC 1o discuss pay scales and contracts:

Image engine

16 West 5th Avenue

Vancouver, BC VBY 1H4, Canada
(604) 874-5634

s.22

Please contact me if I can help you in any way, thank you for your time, and piease
keep my name confidential, .

s.22
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DATA INFORMATION SHEET (DIS) PAGE 1 — POST November 30, 2002

**Note: Data person — please initial after any entries

COMPLAINTS . . (Updated May 2006)

EMPLOYER'S LEGAL NAME:
CARRYING CN
BUSINESS AS;

: _ TYPE CF
ER#: : EE#: \ ASGN. #: : BUSINESS:

UPDATE ER. INFO ] UPDATEEE. INFO [ ]  REOPENFILE [ |~
ADDICHANGE

ADDRESS/PHONE:

COMPLAINT(S) ASSIGNMENT STATUS

ASSESSMENT O _DELEGATE# DATE ASSIGNED

EDUCATION (] DELEGATE® DATE ASSIGNED

INVESTIGATION [] beLEcATE# ____ DATE ASSIGNED

MEDIATION [] DELEGATE# DATE ASSIGNED

| MEDIATION DATE _____ DATE MEDJATION HELD
~ [AsupicaTioN - [] DELEGATE# _~  DATE ASSIGNED' .

ADJUDICATION DATE S o _ DATE ADJUDICATION HELD
COLLECTIONS -~ [ ] DELEGATE # DATE ASSIGNED

CLOSURE INFORMATION o |

, WAGE :
CODE DELEGATE# AMOUNT $ THRU TRUST [} OR Voluntary Payment [
PAYMENT DATE DATE CLOSED

ALLEGATIONS Information Captured at or after Education Stage

[} WAGE (Regular Wages) [] ovT (Overtime Wages) 1 vAC (vacation Pay)
| [[] STAT (Statutory Holiday Pay) [ ] cLoS (Termination Pay) [[] DOUC (Unauthorized Deduction)
[ LEAV (Part 6 - Leaves) [] NsF ] oTHER * [] SEC 8 (Misrepresenting Job)

SETTLEMENT AGREEMENT INFORMATION

FULL [] OR PARTIAL [J DATE OF AGREEMENT l AMOUNT: §
Payment Schedule (SCHD) ] Last payment due date
CLOSURE SA [] Doc# Paid [ ] N

DETERMINATION UPDATE / CLOSURE STATUS

! DocType: CFUL[] DFUL] " Doc#: i * DATE C/J RELEASED:
Appeal L] Appeat Date : Oral Hearfing Date
' ‘Cancelled ’
Paid [ 1  varted [] settied [ [ Discontinued [ | NAST [ PREL [] NEAR []

PENALTY(S) Paid [ |, List CA Code(s) Cancelled [ | List.CA Code(s) Nast [[] PReL [

NAST = No Assets; NFAR = No Further Action (use with closure code 41); PREL = Paid on related DOC
More Next Page
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