Dockets: A-78-17 (lead file); A-217-16; A-218-16:
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FEDERAL COURT OF APPEAL
BETWEEN:

TSLEIL-WAUTUTH NATION, CITY OF VANCOUVER, CITY OF
BURNABY, THE SQUAMISH NATION (also known as the SQUAMISH
INDIAN BAND), XALEK/SEKYU SIY AM, CHIEF IAN CAMPBELL on
his own behalf and on behalf of alf members of the Squamish Nation,
COLDWATER INDIAN BAND, CHIEF LEE SPAHAN in his capacity as
Chief of the Coldwater Indian Band on behalf of all members of the Coldwater
Band, MUSQUEAM INDIAN BAND, AITCHELITZ, SKOWKALE,
SHXWA:Y VILLAGE, SOOWAHLIE, SQUIALA FIRST NATION,
TZEACHTEN, YAKWEAKWIOOSE, SKWAH, KWAW-KWAW-APILT,
CHIEF DAVID JIMMIE on his own behalf and on behalf of all member of
the TS’ELXWEYEQW TRIBE, UPPER NICOLA BAND, CHIEF RON
IGNACE, and CHIEF FRED SEYMOUR on their own behalf and on
behalf of all other members of the STK'EMLUPSEMC TE SECWETEMC of the
SECWEPEMC NATION, RAINCOAST CONSERVATION FOUNDATION
and LIVING OCEANS SOCIETY

Applicants
and
ATTORNEY GENERAL OF CANADA,
NATIONAL ENERGY BOARD and TRANS MOUNTAIN PIPELINE ULC
Respondents
and
ATTORNEY GENERAL OF ALBERTA
Intervener

AFFIDAVIT OF KEVIN JARDINE

I, Kevin Jardine, of the City of Victoria in the Province of British Columbia, SWEAR THAT:

1. | am the Associate Deputy Minister and Executive Director of British Columbia’s
Environmental Assessment Office. In that capacity, | instructed legal counsel for the
Province of British Columbia in the National Energy Board (*NEB”) hearing regarding the
Trans Mountain Pipeline Expansion Project (the “Project”). As such, | have personal
knowledge of the facts and matiers deposed to in this affidavit, except where stated to be
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based on information and belief, in which case 1 verily believe them to be true.

2. The Province of British Columbia participated in the NEB hearing regarding the
Project. Attached as Exhibit “A” to this my affidavit is a copy of British Columbia's
Application to Participate in the NEB hearing regarding the Project.

3. The Province of British Columbia submitted final written argument with the NEB.
A copy of the Final Argument of the Province of British Columbia filed with the NEB is
attached as Exhibit “B” to this my affidavit.

4. Attached as Exhibit “C” to this my affidavit is a copy of an NEB summary
regarding the Project.

5. On April 11, 2017, writs of election were issued in British Columbia, resulting in the
dissolution of the Legislative Assembly and initiating a general election. The Province's
current government was not sworn tn until July 18, 2017.

6. By Order dated May 15, 2017, this Court granted the Attorney General of Alberta
(*Alberta”) leave to intervene in these proceedings. | have reviewed the submissions of
Alberta and note Alberta intends to make submissions on a number of topics, including the
benefits of the Project from the perspective of Alberta’s economy given the allegation that
the NEB or the Governor in Council failed to discharge their obligation to balance the costs
and benefits associated with the Project in determining the public interest. Attached as
Exhibit “D” to this my affidavit is a copy of Alberta’s written representations in support of
their motion for leave to intervene.

7. I make this affidavit in support of British Columbia’s motion for leave to intervene in
these proceedings.

SWORN BEFORE ME }
at Victoria, British Columbia )

the 22d a > 3 orc _. 6}/{/}/}/&\') R

Kelth Phillips
Y408 Dand Solhor o
Victoria BB v o

2of 60



Office national

National Energy
de I'énergie

Board

Application to Participate(A57275)

Filing Date: 2014-02-07

Hearing Information

Project Name: Trans Mountain Pipeline Expansion Project

Company: Trans Mountain Pipeline ULC
File Number: OF-Fac-0il-T260-2013-03 02

1 am Applying as:
O An Individual
O Authorized Representative on Behalf of an Individual

® A Group

Select which one hest describes your group:

O Company This is Exhibit "A" referred to in the Affidavit of Kevin
Jardine, sworn before me at 4
Victoria this A

O Association {Special Interest Group)
O Aboriginal
O Federal Government

@© Provincial Government

O Territorial Government
O Municipal Government
O Others

i i

® My group is an organization that will represent its own interests

O My group is a collection of individuals with common interest

Contact Information:

444 Seventh Avenue SW Telephone/Téléphone : {403) 292-4800
Calgary, Alberta T2P 0X§ Facsimile/Télécopieur : {403) 292-5503
Y | http://www..neb-one.gc.ca

444, Septieme Avenue 5.-0. C d 1-800-899-1265
Calgary (Alberta) T2P 0X8 ana’ a— 1
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Salutation: Mr.

Last Name: Jones

First Name: Christopher

Title: Counse! for the Province of British Columbia

Organization: Province of British Columbia

Telephone: 250-356-0464

Facsimile: 250-356-0064

Email Address:

Address:

PO Box 9289 Stn Provincial Government -
Victoria, British Columbia V8W 917
Canada

christopher.h.jones@gov.bec.ca

Telephone: 250-356-0464

Facsimile: 250-356-0064

Address:

340-1675 Douglas Street

Victoria, British Columbia V8W 2G5
Canada

Authorized Representative(s) Information:

Method of Participation

1 wish to participate as a:
O Commenter

@ Intervenor

Interest or Expertise

E’[_The Group | am representing is directly affected by the proposed Project

O The Group | am representing has relevant information or expertise

Connection to Project Issues

444 Seventh Avenue SW
Calgary, Alberta T2P 0X8

444, Septiéme Avenue 5.-O.
Calgary {Alberta)} T2P OX8

Telephone/Téléphone : (403) 282-4800

Facsimile/Télécopieur : (403} 292-5503

NS | http://www..neb-ong.gc.ca
1-800-899-1265

Canadi :
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The need for the proposed Project. 3
The economic feasibility of the proposed project.
The potential commercial impacts of the proposed Project.

B won e

The potential environmental and socio-economic effects of the proposed project, including any
cumulative environmental effects that are likely to result from the project, including those required to
be considered by the NEB’s Filing Manual.

v

The potential environmental and socio-economic effects of marine shipping activities that would result
from the proposed Project, including the potential effects of accidents or malfunctions that may occur.

6. The appropriateness of the general route and land requirements for the proposed project.
7. The suitability of the design of the proposed project.

8. The terms and conditions to be included in any approval the Board may issue.

9. Potential impacts of the project on Aboriginal interests.

10. Potential impacts of the project on landowners and land use.

11. Contingency planning for spills, accidents or malfunctions, during construction and operation of the
project.

12. Safety and security during construction of the proposed project and operation of the project, including
emergency response planning and third-party damage prevention,

The Province of British Columbia would be directly affected by the proposed project in many ways. These
include the following. First, much of the proposed project would traverse Crown land (see s. 5.3 of volume 2
of the application}. Second, in the event of a spill or other malfunction the proposed project, provincial fand
or other property could be adversely impacted. As a result, the Province is keenly interested in the means by
which accidents associated with the proposed project will be avoided, and where they may occur, effectively
addressed. In addition, the Province is interested in the impacts the proposed project may have on highway
or other infrastructure operated by the Province. For example, it is proposed that the project will parallel
certain provincial highways (see for example s. 4.2.3.3 of volume 2 of the application). Further, the Province
would be directly impacted by the project's economic activity, including that which would result in revenues
to the Province. Finally, as a representative of all British Columbia residents, including First Nations, the
Province has a direct interest in the effect the proposed project would have on the lives of its citizens,
including potential environmental, economic, social and health effects.

Access, Notification and Service

444 Seventh Avenue SW Telephone/Téléphone : {403) 292-4800
Calgary, Alberta T2P OX8 Facsimile/Télécopieur : {403) 292-5503

C LY | http://www..neb-one.gc.ca
444, Septiéme Avenue 5.-0. ( | 1-800-899-1265
Calgary {Alberta) T2P 0X8 ana—’ a' 3
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Which official language do you wish to use in correspondence with the 4
Board and at the public hearing? English M French O

Documents submitted electronically are available on the Board’s electronic document repository, (Click
"View' under 'Regulatory Documents' at www.neb-one.gc.ca). If you have the capability to access the
repository, the Board and other Participants in this proceeding may serve you by notifying you that a
document has been filed and is available in the repository, instead of serving you with a hard copy of the
document.

Are you able to access the Board's electronic document repository? Yes M No

Notification by email advising that a document has been filed will be sent to the following email addresses:

Christopher Jones [christopher.h_jones@gov.bc.ca)

444 Seventh Avenue SW Telephone/Téléphone : {403} 292-4800
Calgary, Alberta T2P DX8 Facsimile/Télécopieur : (403) 292-5503
1+3 http://www..neb-ane.gec.ca

444, Septitme Avenue 5.-0. Canada 1-800-899-1265
Calgary {Alberta) T2P 0X8 4
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This is Exhibit “B" referred to in the Affidavit of

Kevin Jardine, sworn beforeme at

i Hearing Order OH-001-2014

X om‘ﬁﬁf;ifk‘fr?fmdamé“ R A " 'Board File: OF-Fac-Oil-T260-2013-0302

for British Columbia

NATIONAL ENERGY BOARD

IN THE MATTER OF the National Energy Board Act, R.S.C. 1985, ¢. N-7, as amended, and
the Regulations made thereunder;

AND IN THE MATTER OF THE Canadian Environmental Assessment Act, 2012, 5.C., c. 19,
5. 52, as amended, and the Regulations made thereunder;

AND IN THE MATTER OF an application by Trans Mountain Pipeline ULC as General
Partner of Trans Mountain Pipeline L.P. {collectively “Trans Mountain”) for a Certificate
of Public Convenience and Necessity and other related approvals pursuant to Part Il of
the National Energy Board Act.

Final Argument of the Province of British Columbia

January 11, 2016
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 Introduction

1. Her Majesty the Queen in Right of British Columbia (the “Province”} makes the following
argument with respect to the application by Trans Mountain for a Certificate of Public
Convenience and Necessity {("CPCN”} for the project referred to in the hearing order

referenced above (the “Project”).

2. The Province supports bringing Canada’s oil to international markets. However, this
must be accomplished in an environmentally responsible and appropriate manner.
Therefore, in July 2012, the Province identified five requirements that must be met in
order for it to consider supporting a heavy oil pipeline project within British Columbia.®

The requirements are:

e Successful completion of the environmental review process. With respect to the

Project, this means a positive recommendation by the Board;

» World-leading marine oil spill response, prevention and recovery systems for B.C.'s
coastline and ocean to manage and mitigate the risks and costs of heavy oil pipelines

and shipments;

e World-leading practices for land oil spitl prevention, response and recovery systems

to manage and mitigate the risks and costs of heavy oil pipelines;

» lLegal requirements regarding Aboriginal and treaty rights are addressed, and First
Nations are provided with the opportunities, information and resources necessary to

participate in and benefit from a heavy-oil project; and

e British Columbia receives a fair share of the fiscal and ecanomic benefits of 2
proposed heavy oil project that reflects the level, degree and nature of the risk

borne by the province, the environment and taxpayers.

! A3s0Q7, Application Volume 3, Summary, Section 4.0; Provincial Interests, PDF p. 103.
Page | 2
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3. The second and third requirements are closely related in subject matter to issues to he
considered by the NEB during this review process, as set out in the List of Issues

released on july 29, 2013.2

4. Therefore, throughout this proceeding, the Province’s chief focus has been on Trans
Mountain’s ability to effectively prevent and respond to spills from the proposed
pipeline itself, or from tankers calling at the Westridge Marine Terminal. Accordingly,
the Province has filed three sets of detailed information requests pertaining to those
matters®, and has insisted that Trans Mountain provide full and adequate answers to

such requests.”

5.  Inparticular, in an effort to evaluate the strength of Trans Mountain’s spill planning and
preparedness, the Province has asked that Trans Mountain file detailed information
regarding the Emergency Management Program in place for the existing pipeline, which

the Province has consistently asserted is directly relevant to the issues to be considered

by the Board in this proceeding.> However, Trans Mountain has not filed the information

required by the Province in order 1o assess its ability to respond to a spill in a timely and
effective manner. The heavily redacted Emergency Management Program documents
Trans Mountain has filed do not enable the Province to determine whether Trans

Mountain is prepared and able to respond to a Project-related spill.®

6. The Province can of course only hase its position in this proceeding on what has been
filed in it, and within the parameters set by the Board for its consideration of the
Project. Had Trans Mountain providad sufficient information in this proceeding to
enable the Province to conclude that it would have world-class marine and terrestrial
spill prevention and response capacity, then the Province would have been in a position

to support the issuance of a certificate for the Project. However, this is not the case.

? |n particular, issues No. 5, 11 and 12.

: A3WTT3, BC Information Request (IR) No. 1; A4G5YS, BC IR No. 2; and A4HSEL, BC TERMPGL IR.

* A3Y8R3, 8C Notice of Motion No. 1.

® ibid., PDF p. 4-5. See 2also A4F7Q9, BC Notice of Motion No. 2, PDF p. 5-8, and A4C3Y5, Ruling No. 31, in which
the Board found at PDF p. 4 that “Trans Mountain has not shown that its interest in confidentiaiity of the entire
EMP documents ocutweighs the public interest in disclosure”,

® BC Notice of Motion No. 2, ibid., PDF p. 18-19.

Page | 3
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While the Province will continue outside this proceeding to evaluate the Project against
the requirements referenced in paragraph 2 above, including requirements No. 4 and 5,
the evidence on the record in this proceeding is not sufficient to address the Province’s
concerns with respect to potential Project-related spills. Therefore, the Province cannot
support Trans Mountain’s application based on the evidence it has filed in this
proceeding.

7. Inthe alternative, should the Board recommend approval of the Project, the Province
urges the Board to impose clear, measurable and enforceable certificate conditions. The

Province's comments on the draft conditions released by the Board on August 12, 2015,

and its recommendations for additional conditions, are set out in Appendices A and B.

The structure of this arsument

8.  Following a brief discussian of the relevant statutory framework, this argument will set
out, in turn, the Province’s outstanding concerns with respect to the following aspects

of the Project:
s pipeline spill prevention through pipeline design features;
¢ leak detection;
* particular challenges in responding to a pipeline spill;
e pipeline spill preparedness and spill response planning; and

¢ marine spill preparedness and response.

The statutory framework

9.  In making its recommendation with respect to the issuance of a CPCN, the Board may

take into consideration a very broad array of factors.”

? Emera Brunswick Pipeline Co. (Rej, 2007 LNCNEB 3, para. 41-38; Nakinu (Township} v. Canadion National Roitway
Co. {1986] F.C.J. No. 426 {C.A)),

Page | 4
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10, Section 52(2) of the National Energy Board Act® provides that the Board “shall have
regard to all considerations that appear to it to be directly related to the pipeline”. The
issues of principal concern for the Province, referenced above, namely the prevention of
and response to spills from the Project, fall squarely within the scope of considerations
“directly related to the pipeline”.

11. The Board also has broad authority with respect to the recommendations it will make
under the Canadian Environmental Assessment Act, 2012.°

The pipeline

Spill prevention through pipeline design

12.

13.

14.

The Application states as follows with respect to spill prevention:

KMC, as the operator of the TMPL system, considers the prevention of spills to
be the primary goal and will employ the necessary management systems and
resources to ensure that this goal is achieved on the TMEP. The measures
available to prevent and mitigate spills from new pipelines and facilities wil!
be appropriate to the nature of the threat and the associated consequences
of a spilt.”® [emphasis added]

Trans Mountain has adopted a risk-based pipeline design approach. On numerous occasions,
the evidence given by Trans Mountain refers to this approach as an “industry-leading, world
class design approach” ™ Risk-based design, Trans Mountain states, aims to identify potential
risks and to define and adopt mitigation measures so as to both reduce the fikelihood of a
failure and mitigate its consequences. One of the principal methods of mitigating the

consequences of a failure is “the optimization of valve placement and design”.*

However, despite its stated commitment to the use of industry-leading, world-class pipeline

design practices, Trans Mountain has, without adequate justification, decfined to implement

*R.5.C., 1985, ¢. N-7.

°5.C. 2012, ¢. 19, 5,52, 5.5, 19.

*® A3500:7, Application Volume 1, Summary, Section 2.8: Risk Assessment and Management of Pipeline and Facility
Spills (Volume 7), PDF p. 71.

' A4H8WS, Trans Mountain response to BC IR No. 2.08 a), PDF p. 31.

2 thid., PDF p. 32.

Page { 5

11 of 60



10

measures to limit the maximum possible volume of oil that would flow from the new pipeline
in the event of a loss of containment. When asked by thé Province whether it would commit
to installing isolation valves 50 as to limit maximum outflow to 2,000 m®, Trans Mountain
states that it wouid not, citing the “practical limitations with respect to the siting of valves,
such as the presence of rivers, steep ravines, avalanche slopes, accessibility, landowner
constraints, and practical feasibility of bringing power into a valve site”." No specific evidence

is offered to substantiate the assertion that setting a threshold outfiow volume is impractical.

15. This ignores the fact that the proponent of another heavy oil pipeline project designed to pass
through British Columbia, Northern Gateway Pipelines Inc. (NGP), has committed to installing
valves to limit potential outflow volumes to 2,000 m® for watercourses identified as having a
high fish sensitivity ranking or where a watercourse leads to a high fish sensitivity ranked

W":ltEI”COLII’SE‘.l‘l

16. Trans Mountain describes the identification of valve placement as an iterative process,
involving a “sensitivity analysis” which considers “the marginat benefit on outflow volume
among other factors in the decision-making process that is incorporated into the finalization
of valve placements”. ** However, the analysis conducted by Trans Mountain — including the
identification and weighting of various considerations and their balancing against each other -
has not been made available to the Board, intervenors, and the public. Without any further
information regarding the decision-making process employed by Trans Mountain in identifying
valve placements, the Province is not satisfied that Trans Mountain’s decision not to set a

threshold outflow volume for Line 2 is reasonable.

17. Evenif, as Trans Mountain asserts, the goal of limiting potential outflow volumes to 2,000 m*
is not “achievable in a practical sense” for the entirety of the pipeline, it is acknowledged that
“watercrossings may lend themselves to this goal”*®. However, Trans Mountain has not
alleviated the concerns underlying the Province’s information request — it has not committed

to limiting outflow to 2,000 m® at watercrossings and where reasonahly practicable. Nor has it,

PA4HBWS, Trans Mountain response to BC IR No. 2.13 g} and h), PDF p. 59-61.
¥ Ibid., PDF p. 60.

** A4K4WS3, Trans Mountain response to NEB IR No. 4.17 b.2}, PDF p. 85-86.

' supra note 13, PDF p. 60.

Page | 6
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11

for locations where such an objective may not be reasenably attained, provided sufficient

information for the Province to fully understand why that is so.

18. As a result, maximum spill volumes under the current design remain as high as 4,600 m> Y The
risk posed by a project capable of releasing 4,600,000 litres of diluted bitumen into the
environment is significant, and the Province would have expected Trans Mountain to offer, in
its application and in responses to information requests, a more fulsome description of the
reasons why, as it alleges, implementing measures that further limit potential spill volumes is
not practically feasible. In short, Trans Mountain has not shown that, in this regard, it has

adopted world-class design methods for the Project.®®
Spills from the pipeline may occur

19. As noted above, one of the Province’s principal concerns is the potential for spills from the
pipeline itself, and the ability of Trans Mountain to effectively respond to a spill so as to

mitigate its effects.

20. The focus of the Application and of the evidence it has placed on the record is on the alleged
infrequency of spills and the improbability of a significant release. The reader is repeatedly
reminded of the uniikelihood of a release.” However, pipeling spills can occur and have

occurred, and Trans Mountain acknowledges that fact.

The effects of a spill could be severe

21. Trans Mountain does not dispute the fact that “substantial adverse environmental and socio-
economic effects could result if a credible worst-case or smaller spill were to occur”.”® Trans
Mountain further concedes that the effects of a pipeline spill could last for decades. Trans

Mountain admits, for instance, that site remediation and reclamation following the 2005

1" A4H8WS, Trans Mountain response to BC IR No. 2.13 d), PDF p. 59.

¥ 5ee alsn AAHBWE, Trans Mountain response to BC IR No. 2.13 1}, PDF p. 61., in which Trans Mountain dedlines to
undertake the requested review of outflow volume thresholds for comparable heavy oil pipelines across North
America and Europe.

' see, for example, references to the “untikely event of a release/pipetine release” in Trans Mountain’s response
to BCIR No. 2, ibid, PDF p. 35, 50, 149, 156, 165, 168, 171, 174, 176, and 193.

% AAHBU3, Trans Mountain responise to Matsqui First Nation IR No. 2.04 g}, PDF p. 19.

Page | 7
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Ward Road release has just been completed?, and that the remediation of groundwater

contamination in the event of a release could span over two decades.??

22. The evidence on the record shows that crude oil released from the pipeline could enter a
watercourse, and, even if such watercourse is not fish-bearing or a source of drinking water, it
is likely to eventually reach a watercourse with high sensitivity for fish and fish habitat, or a
watercourse that may be used as a source for drinking water.? This potential for adverse
impacts on human health and the environment has caused Trans Mountain to highlight the

need for a prompt and effective response to a pipeline spill.
Spill response planning is essential

23. Trans Mountain does not take issue with the proposition that spili response planning is vital to

the mitigation of the effects of a spill:

... [SIpill prevention, preparedness, and effective response activities must
always be a primary focus to reduce the probability of an oil spill, and to have
adequate oil spill response plans and procedures in place that have proven
capability to reduce the magnitude and extent of actual effects on people and
the environment. {sic]®

24. Consistent with that goal, Trans Mountain has committed to achieving “world leading land oil

spill preparedness and response”?®:

KMC must have the necessary resources and plans to ensure the safety of the
public and the environment in the event of an oil spill, and ensure that clean-

* AAHBWE, See Trans Mountain response 1o BC IR No. 2.41 j), PDF p. 194, where Trans Mountain states; At the
end of the emergency response phase, KMC continued with site remediation and reclamation for several years.
Remediation is not complete and KMC is in the process of removing the groundwater monitoring wells in order to
receive formal closure from the National Energy Board”.

* See A4HBWS, Trans Mountain response to BC IR No. 2.09 e}, PDF p. 38, in which Trans Mountain estimates that
returning contaminated groundwater to applicable standards for agricultural and drinking water could take from
“under a year to over a decade”, and g}, PDF p. 39-40, in which Trans Mountain states that “frjemediation of the
aquifer at [the Trans Mountain facility in Jasper, Alberta] has been ongoing since 1584%,

ZA4H1V2, Trans Mountain response to NEB IR No. 3.044 a), PDF p. 336.

** AZHIDO, Trans Mountain responise to Squamish First Nation IR No. 2.5 a), POF p. 26.

* A350Q7, Application Yolume 1 — Summary, section 4.3 — World Leading Land Qil Spill Preparadness and
Response, POF p. 108.
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up is timely and effective. Accordingly, KMC has an established Emergency
Management Program that is central to KMC’s response to an emergency.z?

25. However, for reasons further discussed below, the Province submits that the evidence Trans
Mountain has put on the record can only lead to the conclusion that the Project falls short of a

“world leading” standard.
Leak detection

26. The ability to promptly detect a release from the pipeline is the first element of an effective
spill response system. However, the evidence on the record does not demonstrate an overall
ability to consistently detect a release from the pipeline in a timely manner. Each leak

detection method Trans Mountain refers to in the evidence is discussed in turn below.
in-line inspections

27. The standard interval between in-line inspections (ILis} is five years, and Trans Mountain
considers this frequency to be adequate to ensure the integrity of its pipeline system.?® Yet in
the event of a slow leak that remains undetected by other means, 100 m® to 200 m? of oil

would be released from the pipeline during this five year interval.*

28. Trans Mountain’s response to any concerns in that regard is that a spifl of 100 m> to 200 m® of
oil would likely be detected by other means long before five years: regular aeriaf patrols,
personnel working on the pipeline, or members of the public would be quick to identify such a

sizable spill.*!

29. The Province does not consider Trans Mountain’s reliance on a release becoming sufficiently
large to became easily visible on the ground to constitute an appropriate leak detection
approach. Beyond the prevention of leaks, Trans Mountain’s focus ought to be an their

prompt discovery. Mere reliance on visual observation to detect leaks of a significant size has

ry N
Ibid.
» A351L1, Application Volume 4C, Project Besign and Execution — Operations and Maintenance, Section 8.1.4, PDF
p.52.
*® AdHBWS, Trans Mountain response to BC IR No. 2,18 ¢}, PDF p. 102.
* bid., PDF p. 103,
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no place in an industry-leading, world-class leak detection program — particularly when a

significant portion of the pipeline is obscured by snow cover for a large part of each year.

Automated leak detection

30.

31.

32.

33.

The sensitivity thresholds of the computational pipeline monitoring (CPM) system Trans
Mountain will use for Line 2 are expected to be in the range of 2% to 5% of the pipeline flow
rate.*” Trans Mountain expects a full bore rupture to be detected within five minutes, while a
small leak nearing the minimum detectable threshold could require up to two hours to be
detected. Assuming normal CPM function and appropriate human response to system alarms,
these timeframes produce an estimated released volume in the range of 314 m® to 377 m® for

Line 2 (and even higher for the delivery lines).*® Such volumes are significant.

Although Trans Mountain asserts that the CPM system has become increasingly sophisticated,
and refers to a number of technology improvements, it offers no evidence to support the
assumption that such improvements have, in reality, resulted in improved leak detection.*
Similarly, while Trans Mountain has committed to the use of a second, complementary CPM
system that will operate in parallel with the existing system, it provides no evidence to

support the claim that this will indeed “maximizel...] CPM leak detection capability”.*

Moreover, Trans Mountain concedes that stack flow conditions decrease the reliability,
sensitivity and accuracy of the CPM system®®, thus resulting in increased estimated release
volumes. Slack flow conditions may occur downstream of the Coquihalla summit®, which, as is

stated below, happens to be a less accessible, highly sensitive area.

Trans Mountain remains confident that a leak falling below the CPM sensitivity threshold is
very unlikely to go unnoticed for twelve hours or more, since “the CPM system is used in

combination with other monitoring methods, such as Control Centre Operator (CCO)

*2 A4H8WS, Trans Mountain response to BC IR No. 2.15 b), PDF p. 72.

¥ A4KAWS3, Trans Mountain response to NEB (R No. 4.38 d), PDF p. 150.

* A4H9)8, Trans Mountain response to A. Weaver IR No. 2.11, PDF p. 65.

** A4HBI9, Trans Mountain response to City of Vancouver IR No. 2.09.2 ., PDF p. 333,
% A4KAWS3, Trans Mountain response to NEB IR No. 4.38 f.4), PDF p. 151.

*7 A3Z4T9, Trans Mountain response to NEB IR No. 2.090 a), PDF p. 361,
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moanitoring using the supervisory control and data acquisition {SCADA) system, scheduled line

balance calculations, and surveillance patrols”.*

34, However, a review of Trans Mountain’s spill history shows that SCADA has not proven to be
fully effective in detecting leaks on the pipeline system. In fact, only one of the seven spiils
reported over the past ten years was initially identified by SCADA.*® Further, none of the
remaining six leaks triggered CPM system alarms: five of them fell below the CPM detection
threshold, and the last one occurred on the Westridge Delivery Line, which was not included

in the CPM model at the time.*®

35. With a leak going undetected by CPM and SCADA a substantial possibility, visual observation
and/or odour complaints remain Trans Mountain's dominant leak detection method. Of the
six leaks that were not identified by SCADA and/or CPM, one was reported by an emergency
call to the Control Centre, and two were discovered while investigating odour complaints.** In

other words, half of the releases came to Trans Mountain’s attention thanks to third party

reports.

36. In sum, in light of the evidence on the record, the Province is not satisfied that the leak
detection methods on which Trans Mountain currently relies are sufficient to detect a pipeline
release in a timely manner. Although Trans Mountain commits to reviewing complementary
leak detection systems and to evaluating technology advancements and improvements o
existing technology™, it makes no firm commitment to the use of such technologies. Similarly,
Trans Mountain describes its participation in joint industry projects aimed at investigating the
“viability” of commercially availablie external leak detection systems and aerial surveillance

systems.”® Trans Mountain does not, however, commit to the use of such systems.

* A4HB8S54, Trans Mountain response to Katzie Firsi Nation IR No. 2.05 ¢}, PDF p. 15.

** A3Z2A6, Trans Mountain response to 8C motion to compel full and adequate answers to BC IR No. 1— IR No. 1.4
b), PDF . 4.

“ A4H8WS, Trans Mountain response to BCIR No, 2.15 f}, Table 2.15F-1, PDF p. 74,

41 N
1bid.
“ A4HBWS, Trans Mountain respense to BC IR No, 2.15 g) and i), PDF p. 74-76.

* Ibid., PDF p. 74-75.
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37. The Province submits that this lack of a commitment to the use of state-of-the-art systems
and technologies falls short of an “industry-leading, world-class” standard. Therefore, in
Appendix A, the Province proposes the addition to draft certificate condition No. 125 of a
requirement to implement any additional leak detection technology that has been proven to

be effective and feasible.
Response to alarms and pipeline shutdown

38. Trans Mountain claims that it would shut down the pipeline immediately if a potential leak
were identified or suspected®, and that a report of a release would result in the immediate
shutdown of pumps®. The evidence does not bear out those statements. Following the 2005
Ward Road release, the pipeline, then operated by Terasen, was not shut down for an entire

week following the first odour complaint, despite repeated complaints.*®

39. The 2012 Tank 121 release at the Sumas Tank Farm further demonstrates Trans Mountain’s
slow response to an indication of loss of containment. Aithough in that particular instance no
shutdown was required, since the tank was, at the time, inactive and isolated, Trans Mountain
did not react to an alarm at the Control Centre for over three hours, and the release was not

confirmed until more than four hours after the alarm was triggered.”

40. There s, therefore, no evidence on the record to suggest that Trans Mountain’s practice is in
fact to shut down the line or take otherwise appropriate action as soon as a leak is suspected
or indicated. Instead, Trans Mountain’s response to previous incidents indicates that action

would not be taken until confirmation of a leak, which, in some instances, is a lengthy process.
41. Even when shutdown has been prompt, it has not always been carried out appropriately.*®

42. Although it will review and revise its Control Centre procedures®®, Trans Mountain has not

committed to a prescribed specific shutdown initiation time to be applied during the

* A3Y221, Trans Mountain response to BC IR No. 1.4 ¢}, PDF p. 14.

* A3Y271, Trans Mountain response to BC IR No. 1.17 a), PDF p. 54.

* ASHBWE, Trans Mountain response to BC IR No. 2.20 h}, PDF p. 115.

* tbid., PDF p. 117.

* See the improper shutdown at the Waestridge delivery line in 2007, ibid., PDF p. 116, due to the improper
identification of the precise location of the leak and the valves to be closed, all of which exacerbated the spill.
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operation of Line 2. It simply states that it will “consider” introducing a rule directing Control
Centre Operators to perform a controlled shutdown when a leak cannot be ruled out in “a
given time period after initial indication”.> In the Province’s submission, this vague
commitment does not provide the required assurance that Trans Mountain would
appropriately respond to pipeline leaks. Therefore, and as discussed in further detail in
Appendix A, the Province supports the imposition of a certificate condition requiring Trans
Mountain to introduce a rule directing the Centrol Centre Operator to perform a controlled
shutdown of the pipeline if a leak cannot be ruled out within a prescribed time period after

initial indication that a leak may have occurred.

Particular challenges in responding to a spill from the pipeline

Access

43. Itis a well-known fact, recognized by Trans Mountain, that following the detection of a
release, the ability to quickly reach the site of a spill is ¢ritical to the mounting of an effective

response.>’

44. Trans Mountain acknowledges that, though an unlikely event, a spill could occur at a remote,

difficult to access location:

Acute effects were evaluated following an assumption of no mitigation ... This
is not to say that effective oil spill response efforts would not be mounted.
Rather it is a conservative assumption that reflects the fact that spills could
occur at remote locations, and that substantial environmental effects could
occur within 24 hours of a farge oil spill occurring.>?

A4H8W6 Trans Mountain response to BC IR No. 2.20 b}, PDF p. 112.

A4H8W6 Trans Mountain response to BC iR No. 2,20 ¢}, PDF p. 113. This lack of 2 firm commitment contrasts
with the clear commitment by NGP to “enforce a strict “10-minute rule” to begin shutting down the fines within
that period if an unexpected reading occurred” {Connections — Report of the Joint Review Panel for the Enbridge
Northern Gateway Project, Volume 1, Section 3.5, How would the project operate?, PDF p. 45),

A3W9H8 Trans Mountain response to A. Azevedo IR No. 2.2.1 d), PDF p. 12.

A3W9H8 Trans Mountain response to A. Azevedo IR No. 2.2.1 e}, PDF p. 12.
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45. The evidence on the record shows that access to a spill from the pipeline would be particularly
challenging in at least two locations: at KP 501-505 {Rearguard Falls and Fraser River)®, and
near the Coquihalla River.>® Those two locations also happen to be home to particularly

sensitive fish habitat.>®

46, Trans Mountain concedes that a pipeline spill has the potential to make its way into bodies of

water.*® It is also clear that the recovery of crude oil from water bodies is especially difficult.>’

47. Trans Mountain further concedes that the recovery of oil from fast-moving rivers poses
specific challenges, since “vertical and horizontal mixing and other forms of turbulence
distribute spilled oil and often restrict response and recovery efforts”%. In other words, oil
spilied in a fast flowing waterway is difficult to recover and may ultimately become entrained
in the water column:

Where flow velocities are excessively high, river banks are too steep, or where

there are other concerns, safety becomes the overriding factor that will
preclude response efforts at a particular site. Sometimes the same conditions

3 See Trans Mountain’s response to NEB IR No. 4.18, which at PDF p. 89 states: “Other locations in the vicinity of
KP 501 to 504 that have poorer access to potential spill sites are in close proximity to a larger watercourse, such as
the Fraser River (figure on PDF page 5 of 7).”

" Sea A3WBIHS, Trans Mountain's response to NEB IR No. 1.71, which states at PDF p. 405-406: “The most difficult
section of the rights-of-way to access under alf seasons is the Coquihalla Canyon. The pipeline enters the
Coquihalla Canyon at about kilometer 963 and exits the difficult to accaess areas and rejoins Highway 5 at about
kilornetre 984 ... During the winter months a response in the Cogquihatla Canyon may be slowed by high snowfall
conditions. XMC is comamitted to the safety of employees and contractors; as such the area in the Coguihalla
Canyon would first require an aerial evalvation for avalanche risk. i there is a potential for avalanche in the vicinity
of the response, or along the access routes, avalanche control may he required.... Spring, summer and fall response
is easier by comparison to winter response in the Coquihalla Canyon, but also has the potential risk of slides, and
rapidly changing meteorological conditions...... This response specificaily addresses the Coquihalia Canyon as
potentially difficult to access during any time of the year”.

¥ 5ee A3WSHB, Trans Mountain’s response to NEB IR No, 1.52 &), PDF p. 290, for a discussion of white sturgeon
presence in the Upper Fraser River up to Rearguard Falls. See aiso the response ta NEB IR No, 1.53 i), PDF p. 315;
“One important spawning site is the Fraser mainstem downstream (0.5 km} froem the confluence with the
Coquihalla River (COSEWIC 2003}.”

% See A354V6, Application Volume 7 — Risk Assessment and Management of Pipeline and Facility Spills, section
5.3.2 — Release to Water; A354V8-A354W6, Application Volume 7, Appendix C — Qverland and Stream Flow
Modeling of Potential Fuli-bare Ruptures; and A354W7, Application Volume 7, Appendix D - Simulations of
Hypothetical Oil Spills from the Trans Mountain Expansion Project Pipeline — P1 V6 Route.

¥ See A4HBWS, Trans Mountain Response to BC IR No. 2.35 a), PDF p. 168, and 2.48 ¢}, PDF p. 234.

58 AAHS8I7, Trans Mountain response to City of Richmond IR No, 2.15, PDF p. 18.
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of high flow velocity, turbulent mixing, and other forces also result in oil being
entrained and not amenable to recovery or cleanup.®®

Spilled diluted bitumen may sink

48. One particular challenge to the recovery of diluted bitumen from water arises when the
product becomes submerged or sinks. The evidence shows that this may occur in
freshwater®™, and has occurred. This is most notably evidenced by the significant oil sinking

process observed following Enbridge’s Marshall, Michigan spill.

49. Trans Mountain attributes the presence of sunken oil in the Kalamazoo River following the
Marshail, Michigan spill to “soil interactions as well as weathered oil interaction with

suspended sediment in the river”.%?

50. Trans Mountain maintains that the likelihood of diluted bitumen released from its facilities
becoming submerged or sinking in river waters is low, owing mainly to the fact that suspended
sediment concentrations in British Columbia rivers are not typically sufficiently high to cause

significant sediment uptake and to cause an oil density change.®®

51. What Trans Mountain does not address in this particular context is the likelihood of sediment
uptake, and resulting density changes, heing caused by the spilled oil travelling on fand and
through wetlands before reaching a watercourse, weathering and picking up sediment aleng
the way.® Though Trans Mountain points out that this soil interaction process occurred in
Michigan, it does not appear to recognize the potential for this process to take place in British

Columbia.®®

* thid., PDF p. 17.

E‘OSee, for instance, A4D3F2, Trans Mountain’s Pipeline Emergency Response Plan, which states at PDF p. 55 that
“it is possible to have sunken or submerged oil in marine and freshwater environments”.

“a354v8, Application VYolume 7 ~ Risk Assessment and Management of Pipeline and Facility Spills, section 5.3.2,
Release to Water, PDF p. 14. See also AALBRS8, Written Evidence of E. May, Appendix F — National Transportation
Safety Board, Accident Report NTSB/PAR-12/01 PB2012-916501, Enbridge Incorporated Hazardous Liquid Pipeline
Rupture and Reifease - Marshall, Michigan, july 25, 2010.

&2 A4KAWS3, Trans Mountain response to NEB IR No. 4.12, PDF p. 60.

i A4HBWE, Trans Mountain response to BC IR No. 2.33, POF p. 161-163, See also A4H8U3, Trans Mountain
response to Matsqui First Nation IR No. 2.08 a), PDF p. 40.

6"Sur,r:u"c:ar note 62, PBF p. 60-66.

6 Supra note 63, PDF p. 162: "It is also important to note that during the Marshall spill, the spilled oil traveiled on
land and through wetlands where it coutd pick up a significant amount of sediment before reaching the
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52. Inthe absence of further information distinguishing the British Cofumbia context from the
Michigan context, Trans Mountain has not convinced the Province that diluted bitumen

becoming submerged or sinking in British Columbia rivers is improbable.

53. Inits current Pipeline Emergency Response Plan (the “Pipeline ERP”), Trans Mountain
describes post-emergency recovery techniques for sunken and submerged oil, which involve
“actions to re-mobilize the product so that it surfaces where skimmers and sorbents can be
used to collect it”. Techniques for the agitation of bottom sediments include raking, boats

dragging sediment-disturbing devices, compressed air lances, and dredging. 66

54. The Province submits that the effectiveness of these technigues has not been proven,
particularly in British Columbia’s rivers. Since these technigues have only had limited success
in low-gradient rivers such as the Kalamazoo River”, and even in lake waters®®, the Province
guestions their usefulness in fast-moving rivers with sensitive spawning areas such as the
Fraser or Thompson Rivers. Beyond the rudimentary information, quoted above, contained in
its current Pipeline ERP, Trans Mountain has not developed a detailed, customized plan for

the recovery of submerged or sunken oil from British Columbia rivers.
Trans Mountain has not demonstrated an ability to effectively respond to pipeline spills

55. Inlight of the possibility of a spilf from the Project’s facilities, and considering the
serious consequences a significant spill could have, Trans Mountain must demonstrate —

through the disclosure of sufficiently detailed evidence regarding its spill response plans

watercourse, The significance of the sinking process observed during the Marshall spili was not only due to high
suspended sediments in the river, but also likely due to sediments that got attached to the oil before reaching the
watercourse”.

& Supra note 60, section 4.8.3 — Recovery of Sunken and Submerged Oil, PDF p. 56.

¥ 5ee AZQ1TE, Written Evidence of Upper Nicola Band, NUKA Research and Planning, inland Oit Spill Response
Legistics Analysis, at PDF . 8: “The 2010 diluted bitumen spilt into the Kalamazoo River, which migrated 40 miles
(65 km) downstream and impacted Morrow Lake, ilustrated the potential for diluted hitumen to submerge and
sink in fresh water environments, and presented a significant chalienge to responders both in terms of focating the
submerged oil and remediating it. Response technigues were intrusive and labour-intense, and five years after the
spilt, oil remains in the lake bed and river sediments {USEPA, 2013; Mueller, 2015)",

 See the case study of the 2005 spill of Bunker C il and pote-treating agent into Lake Wabamun, in which the
Acquisition Directorate — Rasearch and Development Centre states: “The success of removing the ail from the lake
bottom was limited” (A4H7YS, Trans Mountain response to A. Azevedo IR - Attachment 2.2.1 b-Attachment 1,
Development of Bottom Oil Recovery Systems — Final Project Report — Appendix B, Sunken Ol Incidents and Case
Studies, POF p. 9}.
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and resources —that it does indeed have the capability to effectively respond to a spill.
As is articulated in further detail below, the Province submits that the evidence Trans
Mountain has placed on the record does not do so. Similarly, Trans Mountain’s assertion
that it has “endeavored to address” the Province’s five requirements that must be met
in order for it to consider supporting a heavy oil pipeline, including the implementation
of “world-leading practices” for land oil spill prevention, response and recovery®, is not

borne out by the evidence on the record.
Trans Mountain’s safety record

56. The Province’s concerns with respect to Trans Mountain’s ability to respond to a spill are

compounded by Trans Mountain’s spill history and its previous responses to spills.

57. Trans Mountain states as follows: “The existing TMPL system has been operating successfully
for 60 years and will be safe and reliable for many more as a result of continuing proactive

maintenance and integrity programs."m

58, However, in the past ten years, Trans Mountain has reported seven hydrocarbon releases

from its facilities in Canada.” Of those releases, three exceeded 1,300 bbl.

59. Similarly, Trans Mountain’s emergency response history is a cause for concern, which the
evidence on the record fails to alleviate. Trans Mountain’s (then Terasen’s) response to the
2005 Ward Road release, for instance, points to serious faults in its ability to respond to a
suspected leak in a timely and effective manner. The company received five odour complaints,
but did not identify the source of the odours until one week after the first c:omplaint.?2 The
source of the leak was ultimately identified by the City of Abbotsford’s Police and Fire Rescue
Service {FRS}. As was found by the Transportation Safety Board,

... the majority of the initial response, including locating the source of the leak,
determining the extent of migration of the crude oil, and initiating

% A4W6LR, Trans Mountain Revised Final Argument, PDF p. 90.

7® AGHBWS, Trans Mountain response to BC IR No. 2.14 b}, PDF p. 66.

7 A3W9HS, Trans Mountain response 6 NEB IR No. 1.70 a), PDF p. 397-403.

72 A378C3, Trans Mountain follow-up response to BC IR Neo. 1.16{b}, Attachment 1 — Fipeline invastigation Report
PG5HO044.
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containment {constructing three weirs) was completed by the FRS.. ... The
initial response of FRS personnel was very effective, but because they had not
been adequately informed by Terasen of the potential hazards of the products
released from the pipeline, they lacked proper detection equipment to
protect against potential occupational safety and health issues.”

60. Asthe Transportation Safety Board concluded, “Terasen’s response and identification of the

61.

62,

leak was delayed by a number of factors that were within the company’s capacity to manage
and remediate”.”® In sum, the Ward Road release demonstrates a failure to adequately react
to odour complaints, to identify the source of a release, and to inform emergency personnel

of potential occupational health and safety risks.

Of particular concern is Trans Mountain’s characterization of its response to that particular
incident. The evidence filed in response to the Board’s information request omits the fact that
the first odour complaint had been received on July 8, 2005, one week prior to the stated date
of release of July 15, 2005, and that Terasen failed to identify the source of the odours and to
commence emergency response operations for an entire week, despite repeated odour
complaints.” The response also omits to mention the significant rofe played by Abbotsford

FRS in responding to the emergem:y.?6

When asked by the Province to explain the discrepancy between the information contained
within the Transportation Safety Board’s Investigation Report and the evidence supplied in
response to the Board’s request, Trans Mountain acknowledges “the odour complaint
information presented in [the Investigation Report] which, in hind-sight, suggests the release
most likely commenced on or before July 8, 2005”. However, Trans Mountain explains, the

Ward Road release was described to the Board as having occurred one week later as “that is

7 thid., PDF p. 15-16.

™ ibid,

7 Supra note 71, PDF p. 399. When asked by the Board to identify, for each reparted hydrocarbon release, the
time it took for Trans Mountain personnel to get to the site and complete an initial assessment and the time it
took Trans Mountain to mobilize equipment to the site, set up an incident command post, and commence

emergency phase activities, Trans Mountain indicates a time of initial assessment of 7:30 am, an equipment arrival

time of 10:40 am on July 15, 2005 and a time of incident command post activation of 11:10 am. The stated date of
the refease is July 15, 2005.
7 1bid.
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when the release was verified by one of the pipeline operators”.”” Trans Mountain goes on to

describe the emergency response to the Ward Road release as “appropriate”.”®

In the Province’s submission, emergency response begins at the first indication of a foss of
containment, or when an imminent spill risk is identified. That is why Trans Mountain’s
response to the Ward Road release exemplifies a problematic approach toc emergency
response —one rooted in the belief that response need not begin until a release has bheen
verified or confirmed. Given not only the delay in taking appropriate action at the time of the
Ward Road event, but also Trans Mountain’s subsequent characterization of its response as
prompt and adequate, the evidence concerning the Ward Road release reveals an overall

approach to emergency response that falls short of first-rate spill response standards.

The Province’s concerns with respect to Trans Mountain’s spill response technigues are
further heightened by the evidence filed by the City of Abbotsford. In his affidavit, Donald
Beer, Fire Chief for the City of Abbotsford, states that despite the joint emergency
preparedness exercises held by the company and the city, which had been committed to and
conducted following the Ward Road release, “virtually none of the protocols for
communications and emergency response that had been developed between the City and
Kinder Morgan were actually carried out by Kinder Morgan employees” during the response

to the release at Sumas Mountain Tank Farm in 2012.7°

Trans Mountain’s reluctance to provide the requested details of its response to previous
incidents further diminishes the Province’s confidence in its ability to respond to a spill. When

asked by the Province to detail the equipment deployed in response to the seven releases

T A4HBWE, Trans Mountain respense to BC IR No. 2.41 d), PDF p. 192.

PA4HBWS, Trans Mountain respense to BC IR No. 2.41 j), PDF p. 194,

® A416D3, Written Evidence of the City of Abbotsford, Affidavit of Donald Beer, para. 18. See also para. 23-24, in
which Mr. Beer states: “Kinder Morgan’s operations and emergency response staff did not share immediate and
accurate infarmation with the City's emergency responders despite the fact that in the table top exercises the City

had participated in, a requirement for such notification had been established as a protocol for emergency
response. Instead, City staff were forced to rely on media information to know what was happening at the Tank
Farm. The only reliable basic information about the incident was received severaf hours into the incident through
the City making contact with the BC Ministry of Environment. My observation was that the Kinder Morgan staff
who were provided the training and table top exercises were not the same staff refied on with respect to the on
ground emergency responses to the Tank 121 release. A related observation is that the City of Abbotsford was not
netified of the incident by Kinder Morgan despite the protocols established through the table top exercises”.
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referred to above and the source of such equipment, Trans Mountain states: “The specific
source and type of equipment that was first on scene is not within the scope of this

proceeding and not relevant to the National Energy Board’s List of Issues” ¥

66. There is no question that Trans Mountain’s response to previous incidents is relevant to the
Board’s List of Issues.?” The Board itself has shown a keen interest in the com pany’s response
to previous incidents.®? Information pertaining to the type and source of equipment deployed
in response to a spill falls squarely within the scope of the List of Issues, Trans Mountain’s
unwillingness to provide the information requested by the Province results in an inability to
evaluate Trans Mountain’s ability to effectively respond to a land-based spill. In sum, the
limited evidence Trans Mountain has filed regarding its past performance does not provide for
confidence in the effectiveness of Trans Mountain’s response to an emergency or in its ability

to effectively mitigate the effects of a spill.

Spill preparedness and response

67. The Province acknowledges and welcomes the commitments Trans Mountain has made
with respect to terrestrial spill preparedness and response.83 However, in the absence of
detailed evidence on the record that shows precisely how Trans Mountain would
respond to a spill from its pipeline, Trans Mountain’s commitment to an enhanced

emergency management program is not sufficient to alleviate the Province’s concerns

with respect to the Project.

® AGHBWS, Trans Mountain response to BC IR No 2.41 a}, PDF p..180.

* see Issues No. 11 (“Contingency planning for spills, accidents or malfunctions, during construction and operation
of the project”) and No. 12 ("Safety and security during construction of the proposed project and operation of the
project, including emergency respense planning and third party damage prevention”).

*? A3V8V6, NEB IR No. 1.70.

® for instance, Trans Mountain has committed to creating Geographic Response Plans for each TMPL
administrative district (A457F1, Trans Mountain Reply Evidence, section 63 — Emergency Management Program,
PDF p. 234-235), to reviewing the geographic focations and inventories of its Qil Spilfs Containment And Response
(OSCAR) units {ibid., PDF p. 238), and to creating and implementing a consultation plan so as to ensure affected
parties are given the opportunity to provide input in the development of the new Emergency Management
Program (ibid, PDF p. 232-233).
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Insufficiency of the evidence on the record

68. Naturally, access to emergency management information is required in order to understand
how prepared a company is to respond to an emergency. In fact, the Board itself has taken an
interest in increasing public access to the emergency management information held by
pipeline companies, and has launched a review and “public consultation process on the

transparency of emergency management information”.®

69. Inthe specific context of this proceeding, it is equally clear that the strength of Trans
Mountain’s spill preparedness and response cannot be adeguately evaluated without a

comprehensive review of Trans Mountain’s Emergency Management Program (EMP).

70. Trans Mountain has explained that the EMP for the expanded pipefine system will he founded

upon the EMP currently in place for Line 1, which will be both modified and enhanced:

In the application for the Trans Mountain Expansion Project (TMEP), KMC has
committed to review and revise the EMP to address the needs of the expanded
pipeline system should it be approved. The existing EMP will form the foundation
of the revised program. [emphasis added] *

71. Therefore, the Province asked that Trans Mountain file detailed information regarding the
EMP in place for the existing pipeline, which is directly relevant to the issues to be considered
by the Board in this pa'r.uceeding.86 However, citing security concerns, Trans Mountain has

sought to preserve the confidentiality of its EMP documents.

72. The Board has sided with the Province and other intervenors who have sought disclosure of
the EMP documents, as evidenced by the following passage in Ruling No. 31:
Trans Mountain has not shown that its interest in confidentiality of the entire

EMP documents outweighs the public interest in disclosure.

The public interest includes the requirement for an open and transparent
process, and confidentiality is an exception to this requirement. The evidence

 hitp:/fwww.neb-one.gc.ca/bts/nws/nr/2015/nr20-eng.html.

% a4D3F4, Foliow-up to Intervenar information Request No. 1 Motions — Redacted Emergency Management
Program Documents, Attachment 3, Review and Revision of the Emergency Management Program for Trans
Mountain Expansion Project, PDF p. 1.

% Supra note 4. See also A4F7Q3, BC Notice of Motion No. 2, PDF p. 4-8,
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upon which the Board relies to come to a decision must be as open and
accessible as possible.®’

73. Following Ruling No. 31, Trans Mountain filed extensively redacted copies of its existing EMP
documents, again citing vague, undefined security concerns in an attempt to justify the
redactions. Most notably, Trans Mountain declined to file the Field Guide and Control Points
Manual ~ two documents which, as is set out in further detail below, are of critical importance

in the evaluation of Trans Mountain’s spill response plans.

74. In doing so, Trans Mountain overlooked the fact that those very documents are publically
available in largely unredacted form in the United States, for the southern extension of the
pipeline whose expansion forms the subject of this ;:)roceeding.‘("‘3 Undoubtedly, if the
information contained within those documents posed a significant threat to the security of
Trans Mountain’s operations, then the Board's American counterpart, the Pipeline and
Hazardous Materials Safety Administration, wouid not have posted them on its public website.
In short, Trans Mountain’s repeated reliance on security concerns to justify withholding

important information is unfounded.

75. The effect of the extensive redactions Trans Mountain made to the EMP documents it placed
on the record is that the Province, and the Board, are unabie to determine whether Trans

Mountain is prepared and able to respond to a Project-related spill.*

76. Pre-identified control points and site-specific tactical plans, for instance, are critical
components of an effective spill response plan — a fact which Trans Mountain acknowledges.*
Trans Mountain states that it “has identified and documented contro! points in its Control
Point Manual, part of its EMP”*, The existing Control Points Manual is said to contain

information such as detailed control point location information, access directions, descriptions

* A4C3Y5, Ruling No. 31 - Trans Mountain Pipeline ULC - Request to file Emergency Management Program
documents confidentially, PDF p. 4.

8 http://www.phmsa.dot.gov/staticfiles/PHMSA/ERR/Kinder Morgan Trans Mountain-Puget Sound.pdf.

* A4F7Q9, BC Notice of Motion No. 2, PDF p. 18-19,

*® In A4H817, Trans Mountain’s response o City of Richmond IR No. 2,15, PDF p. 18, Trans Mountain states: “Using
pre-planned points where response and recovery operations can be conducted will usually result in greater safety
for responders and a higher potential for success”,

*! supra note 83, PDF p. 234,
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of the available workspace, water body information, and logistical and strategic information®,
all of which form precisely the type of information the Province requires in order to evaluate

the strength of Trans Mountain’s spill response preparedness.
However, as Nuka Research and Planning Group notes,

The Trans Mountain Expansion Project application indicates that Control Point
planning has been or will be done for the entire pipeline route, but no specific
information was provided about the location of these Control Points or the
tactical plans for oil containment at each site.®

Trans Mountain has committed to confirming the existing control points, developing
additional control points where required, and consolidating all of this information,
including that contained within the Field Guide, into Geographic Response Plans
(GRPs).** As a whole, the proposed GRPs, if developed as described by Trans
Mountain®, should contain information that would be very valuable in guiding spill
response operations. However, since the GRPs are not on the record for the parties to
review and evaluate, and the existing plans are also absent from the record, the

Province cannot be assured that such plans will be adequate.

Other critical evidence, which the Province notes is absent from the record, includes,
but is not limited to, details pertaining to the nature and level of training of company
staff®®, the location of staff”’, the pre-designated Incident Command Posts and staging
areas™, the availability of third party contractors®, including the time required to

mobilize personnel and equipment, and potential evacuation zones™.

*2 AGH8WSE, Trans Mountain response to BC IR No. 2.32, PDE p. 159,
°% A4QA1T3, Written Evidence of Upper Nicola Band, NUKA Research and Planning, Inland Oif Spili Response Logistics

Analysis, PDF p. 13.

4 Supra note 83, PDF p. 234-235; supra note 88, PDF p. 2.

** Supra note 83, PDF p. 234-237.
* See the reference in A4HBWG, Trans Mountain response to BC IR No. 2.25 a), PDF p. 133, to “current, valid

training”, without further elaboration regarding the precise nature of such training {e.g. level of ICS training). Of

further concern is the fact, stated in A4H7Z8, Trans Mountain response to City of Abbotsford (R No. 2.3.10, PDF p.
41, that only 19 of 52 employees located within British Columbia appear to have received HAZWOPER training,
without which one is unable to participate in in the field response operations.

*” The only information provided is that approximately 92 employees are located in British Cofumbia {Trans

Mountain’s response to the City of Abbotsford, ibid., PDF p. 40,

*® A4H8WS, Trans Mountain response to BC IR No. 2.26, PDF p. 135-136.
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80. What the evidence on the record does show, however, is a generai lack of
preparedness. Many of the detailed plans that form part of an effective emergency
respanse plan not only remain unprepared, but will, Trans Mountain tells us, be left to

be formulated at the time of an incident:

Additional documentation referred to in the Emergency Response Plans such
as communication plans, security plans, initial health and safety plans, heaith
and safety plans, refuelling plans, lodging and food plans, medical plans, ete.
are documents that are produced at the time of an incident as part of the
overall Incident Action Plan.***

81, The Province takes issue with this approach. World-leading spill response preparedness
demands that such details be addressed in advance of an incident occurring so as not to
impair decision-making during an incident and encumber response operations. Trans
Mountain’s suggestion that Incident Command ought, for instance, to locate suitable
lodging or identify and hire security contractors in the midst of the response to an
incident amounts to shifting planning responsibilities from the company {pre-incident)
to Incident Command {during an incident), which would undermine the efficiency and
effectiveness of emergency response and oil recovery. Similar concerns, though arising
from the marine spill response context, are articufated in more detail by EnviroEmerg

Consulting, whose report states as follows:

A basic weakness in Trans Mountain’s Project application ... is its emphasis on
the role of the Incident Command System ... What has been overlooked is that
incident Commanders and Incident Management Team members require

e See, for example, AJH8WE, Trans Mountain respanses to BC IR No. 2.23 ¢}, PDF p. 125, 2.24 ¢}, PDF p. 129, and
Nep. 2,28 c}, PDF p. 139, which, despite the statement that “KMC is confident that private personne! and eguipment
.. will be avaitable as and when needed”, do not provide any information from which to draw any conclusions with
respect to contractors’ ability te respond to an incident immediately - for instance, it remains unknown whether
contractors are on retainer to ensure that their services can be mobitized as soon as possible in the event of an
incident.

% Those have not yet been identified. See A4H8WS6, Trans Mountain response to BC iR No. 2.30 a}, PDF p. 143,
despite the acknowledgement that they would “provide a means to expedite decisions by the unified command or
incident commander in the early stages of an incident”,

1" AGHBWS, Trans Mountain response to BC IR No. 2.27 a), PDF p. 137, and 2.28 a), PDF p. 139. In addition to the
pians identified in the quoted passage, Trans Mountain has no detailed oiled wildlife plan {see response to 8C IR
No. 2.37 a}, PDF p. 176), no volunteer management plan {see response to BC IR No. 2.37 f}, PDF p. 177-178), and
no detailed waste management plan identifying oily waste disposal and treatment locations and means to
transport waste to those locations (see A4HBWS, Trans Mountain response to BC IR No, 2.36 ¢}, PDF p. 172}, The
absence of such a plan couid result in a complete halt in oil recovery operations.
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guidelines and manuals to do their job effectively. Complex assignments
require situation-specific plans to be written during the pandemonium of a
major incident. This necessitates pre-developed operational guidelines and
manuals ... One cannot readily prepare plans on-the-fly without a template,
defined process, previously identified tactical considerations, and more. ™

82. Insum, the limited evidence Trans Mountain has placed on the record is insufficient to
substantiate its assertion that it will bring “world-leading” spill preparedness and
response to bear on the Project. The Province concurs with Nuka Research and Planning
when it concludes that “the information presented in the TMEP application paints a very
generalized and vague picture of how spill response would be implemented for inland

oil spills” 1%

83. Moreover, Trans Mountain’s new Emergency Response Program for the expanded pipeline
system remains to be formulated, and, as such, is not available for the Board’s and the parties’
review in this proceeding. As a result, the evidence on the record does not demonstrate that
Trans Mountain currently has, or will develop, the ability to mount an effective response to

any spill from its pipeline.

Inferences the Board should draw from the insufficiency of the evidence on the record

84. There is no question that the Board’s broad mandate under the National Energy Board Act
allows it to consider the presence or absence of detailed information in deciding whether or
not to recommend approval of the project. As the Board stated in Emera Brunswick Pipeline
Co. {Rej, what should be considered in formulating an opinion with respect to whether a given
project is in the public interest will vary according to the circumstances, and may vary as a
result of the application, the location, the commadity involved, the various segments of the
public affected by the decision, societal values at the time, the purpose of the applicable

section of the National Energy Board Act, and other things. **

"% A4Q11L5, Written Evidence of Cowichan Tribes, EaviroEmerg Consulting, A Technical Analysis of Project
Application Related to Marine Transportation Submitted to the National Energy Board for the Trans Mountain
Pipeline Expansion Profect {*EnviroEmerg report”}, PDF p. 15,

108 Supra note 93, PDF p. 4.

Y5 Sypra note 7 at para. 48.
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85. in Ruling No. 50, the Board determined that Trans Mountain had filed sufficient information
from the existing EMP documents to “meet the Board’s requirements at this stage of the

process”. However, the Board went on to emphasize the following:

.. [P]roject applicants are required to substantiate any claims made in their
applications through facts or other documentary evidence filed. The Board
may give less or no weight to claims or assertions made that lack a sufficient
gvidentiary basis. Through final argument, parties can ask the Board to draw
relevant inferences regarding any such unsubstantiated claims made by Trans
Mountain or other intervenors.’® [emphasis added]

86. Therefore, although the Board reached the preliminary conclusion that Trans Mountain should
not be compelled to file additional evidence regarding its EMP, it remained open to Trans
Mountain to do so, at any stage of the hearing process. Indeed, the Province would have
expected Trans Mountain to provide the kind of detailed information that could have
demonstrated the practicability of the proposed spill response measures. Having operated
the existing pipeline for many years, it of course has plans in place to respond to spills. Some
parts of these plans have been produced in this proceéding. As noted above, Trans Mountain
asserts that these plans will form the basis for the improved plans that would address spills
from the expanded system. Having plans already in hand, it would have been possible for
Trans Mountain to produce the enhanced plans for consideration in this proceeding, or at

feast to provide detailed information with respect to exactly what those plans would contain.

87. Inthe Province’s submission, this distinguishes the Project from the Enbridge Northern
Gateway project. In that case, the Joint Review Panef did not require the proponent to
produce fully realized response plans at the certification stage.!® However, Northern Gateway
has not yet been built, and had no existing spill response plans. Trans Mountain, by contrast,
has operated the existing pipeline for decades, and the bulk of the Project would be built in

the same right of way. In that light, it is entirely reasonable to expect Trans Mountain to

108 A4GSI9, Ruling No. 50 — Province of British Cofumbia notice of motion dated 5 December 2014, PDF p, 4-5.
17 Report of the Joint Review Panel for the Enbridge Northern Gateway Project - Considerations, Section 7.4,
Northern Gateway's emergency preparedness and response planning (hitp://www.gatewaypanel.review-

examen.ge.ca/c-nsi/decmnt/remndtnsrprt/remndtnsrprivim2chn?7-eng.html).
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clearly demonstrate now the concrete steps it would take to respond to a spill from the

pipeline,

88. In fact, if Trans Mountain wishes the Board to accept the assertions it has made concerning its
ability to respond to a spill and to bring “world-leading” spill response to bear on the Project,
then it ought to have provided the evidentiary basis required to support such assertions.
Since, as is outlined in paragraphs 68-83 above, it has not done so, the Province asks that the
Board give no weight to such assertions. To borrow the Board's words in Ruling No. 50, the
only “relevant inference” that may be drawn from the “unsubstantiated claims” made by
Trans Mountain is that Trans Mountain has not provided the evidence required to
demonstrate that it “will be prepared to respond in an expeditious and effective manner”'%

to a spill from its pipeline.

Summary respecting the pipefine

89. As set out above, the evidence on the record does not demonstrate an ability to respond
adequately to spills from the pipeline. In order for the spill response measures it has proposed
to be relevant to the exercise of the Board’s discretion, Trans Mountain must demonstrate
that they would in fact be practicable and effective. Instead, Trans Mountain’s contention that
a world-leading spill response capability would be in place remains unsupported by the

evidence on the record.

Marine transportation

90. The Province also has outstanding concerns with respect to the marine aspects of the
project. While Trans Mountain states that it has “endeavored to address” the Province's
five requirements that must be met in order for it to consider supporting a heavy oil

ipeline, including having “world-leading” marine oil spill response capabilities in
pip g P p

18 Supra note 69, PDF p. 177.
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place'®, the Province submits that the evidence on the record does not show this to be

the case.
The evaluation of spill likelihood

91. Very large spills from oil tankers are relatively rare occurrences. However,
understanding just how rare such an event would be, in the context of the Project, is an

important consideration for the Board in deciding on its recommendation in this matter.

92. In this regard, Trans Mountain has produced a risk assessment {the “RA”} prepared by
Det Norske Veritas (DNV)"'® describing, amongst other things, the likelihood of spills
from tankers related to the Project. The RA concludes that the likelihood of what it has
characterized as the “credible worst case” and “mean case” spills from in-transit tankers

is low, particularly if additional proposed risk-reduction measures are adopted.™™*

93. The Province acknowledges that that DNV is recognized for its expertise in marine risk
assessment. However, the Province is concerned that the RA lacks sufficient
foundation to be confidently relied upon by the Board. When the Province asked Trans
Mountain to provide the information supporting the frequencies and return periods set
out in the RA, the Province was effectively referred back to the RA itself.™® Trans
Mountain has also stated that the methodology resulting in the Marine Accident Risk
Calculation System {MARCS) model estimates of incident frequencies is commercially
valuable intellectual property that cannot be disclosed, beyond what is already stated in
the DNV RA.*** Trans Mountain further states that any data not described in the RA or

set out in IRs cannot be shared as they are DNV’s intellectual property.'?®

' Ibid., PDF p. 90.

1® A3S5F4-A3S5F8, Application Volume 8C — TERMPOL Reports, TERMPOL 3.15 — General Risk Analysis and
intended Methods of Reducing Risks.

m ibid., A3S5F6, PDF p, 47 and 66, See also A4G3U5, Trans Mountain Responses to Information Requests
regarding the TERMPOL Report and Qutstanding Filings from National Energy Board, PDF p. 21.

132 supra note 83, PDE p. 132.

2 A3Y271, Trans Mountain response to BC IR No. 1.48.

1% A3Y3TS, Trans Mountain response te Tsawout First Nation IR No. 1.30(f).

% A3Y3TY, Trans Mountain respense to Tsawout First Nation R No. 1.30{j}; see also AHSLL, Trans Mountain
responses £0 Cowichan Tribes I1Rs 2.1.04 {v), (x) and (dd).
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94. This lack of foundation or transparency is evident in the updated information provided
in the Responses to Information Requests regarding the TERMPOL Report and
Outstanding Filings from National Energy Board {the “DNV Update”).*¢ In the DNV
update, updated analysis with respect to spill frequencies is provided with, it is

subritted, little or no explanation of the underlying data supporting this analysis.

95. The Province’s concerns are reflected in criticisms of the DNV RA made by Dr. Kirtley on
behalf of the Cowichan Tribes.**” While she has found no major flaws in the
methodology of the RA, she notes that certain elements cannot be verified based on the
available documentation, Dr. Kirtley states that data sources in the RA are often
vague or proprietary, are poorly documented and in many cases used without
derivation, justification or validation.® With respect to MARCS, she opines that a full
understanding of the logic, underlying incident probabilities and sensitivity to input

variables within the MARCS model cannot be gained from the RA.™°

96. The Province submits that while it is generally accepted that large oil spifls from in-
transit tankers are rare, the conclusions in the DNV RA cannot be regarded as conclusive
in light of the limited foundation for the conclusions expressed in it. As is the case with
any expert report, in order to be probative and useful to the decision-maker, the facts
and assumptions underpinning the conclusions expressed must be fully set out. As a
result, the Province submits that the Board should accord limited weight to DNV’s

conclusions in the RA,

Marine spill response

97. itis obvious that a spill in the marine environment could have significant effects. In light
of that fact, Trans Mountain has proposed an enhanced response regime for the marine

portion of the Project. This regime includes a two hour response time for spills up to

16 Supra note iil.

17 41978, Written Evidence of the Cowichan Tribes, Appendix G — The Glosten Associates, Expert Opinion on
Marine Transport Risk Analysis,

5 1pid., PDF p. 2.

2 ibid,, PDF p. 5 and 15.

12 1bid., p. 6.
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98,

2,500 tonnes in size within the Port of Vancouver; six hours to commence response to a
spill up to 2,500 tonnes size outside the Port of Vancouver to Buoy Juliet; and additional
equipment necessary to deal with a 20,000 tonne oil spill within 36 hours of initial
notification for the entire Increased Response Area.*® Trans Mountain has also
committed to supporting the enhancement of the existing resources of the Western

Canada Marine Response Corporation {WCMRC) with an investment of $100M.**

The Province is supportive of these commitments, and in themselves they are laudable.
However, the Province submits that Trans Mountain has not provided sufficient
evidence in this proceeding to show how a major spill in the marine environment would
be addressed. That is, no marine spill response plans, or other detailed information,
have been put on the record to show the means by which a marine spill would be
responded to. In the absence of this information, the Province is not satisfied that a

“world-leading” marine spill response capability will in fact be in place.

In this regard, the EnviroEmerg report*®, in respect of which Trans Mountain has
expressed its appreciation™, highlights the many improvements required for an
effective spill response capability for the areas in which ships carrying product refated to

the Project would travel. For example:

» There is no evidence that WCMRC has undertaken any exercises respecting
sourcing and managing the large shoreline workforce that would be required to

respond to a major spili*?*;

* Thereis currently no meaningful offshore response capability, with
containment/skimming vessels that are specialized for this challenging

environment, in British Columbia. WCMRC’s purpose-built oil spill response

A4HSDO, Trans Mountalh response to Squamish First Nation IR No. 2.48 {c}, PDF p. 124; A354Y6, Application

Volume 8A — Marine Transportation, Table 5.5.3, PDF p. 34; supra note 90, section 62 — Marine Emergency
Preparedness and Response, PDF p. 203.

Supra note 83, section 62 - Marine Emergency Preparedness and Response, PDE p. 200.
Supra note 102,

12 Supra note 83, PDF p. 159.

™ Supra note 102, PDF p. 12.
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vessels are mainly suitable for semi-protected areas, but are not necessarily

suitable for sustained offshore operations®®%; and

s Additional evidence is required to demonstrate that the logistics for equipment
and personnel transport, as well as the process of setting up oil recovery
equipment {e.g., containment, skimming, pumping and storage) for on-water
response to recover mabile oil, will be sufficient to ensure such operations result

in actual oil removal.*¥’

100. Certain assertions made by Trans Mountain in its reply evidence do not allay the
Province’s concerns with respect to the capability to respond to a spill in the marine
environment. For example, in the reply evidence Trans Mountain contends that there
have been many technological advances with respect to the ahility to recover spifled oil
during nighttime. The authors then assert that these advances led to the recovery of
“more than 80% of released oil during the Marathassa spill in early April 2025.” 2 1t is
not clear to the Province how this figure is derived, and Trans Mountain offers no
detailed information regarding the effectiveness of the technological advances referred
to in the reply evidence. Therefore, the basis for the asserted success of nighttime

recovery techniques remains unknown,

101. The Canadian Coast Guard’s review report concerning the Marathassa incident,
attached to the reply evidence'?, refers to 667L of 0il*® remaining on the water'! from

an estimated 2800L on the water on April 9. Taken out of context, this would indicate

** Ibid., PDF p. 65-6. The Province notes that at PDF p. 52 of its report {A355(9, Application Valume 8¢ ~TERMPOL
Reports, Future Ol Spitl Report Approach Plan — Recommendations on Bases and Equipment}, WCMRC
recammends the acquisition of two 27.5m mabile skimmers with the ability to transit in Beaufort Scale 6
conditions and “accommodations that allow for extended time at sea in open water conditions”. However, Trans
Mountain has, to date, not explicitly committed to supporting the acquisition of these additional vesseis.

¥ sbid., PDF p. 103.

8 A457K7, Reply Evidence, Attachment 1,10 — Reply to the City of Vancouver, Tsleil-Waututh Nation, City of
Burnaby, Metro Vancouver, “Technical Analysis of Qil Spilf Response Capabilities and Limitations for the Trans
Mauntain Expansion Project”, PDF p. 24,

12 A45716, Reply Evidence, Appendix 628 — Canadian Coast Guard, Independent Review of the M/V Marathassa
Fuel Qil Spill Environmental Response Operation, PDF p. 47 fd,

*® The Province notes that this spilt did not nvolve the release of diluted bitumen, whose properties may differ
fram those of the oil spilled. :

) Ssupra note 129, PDF p. 12.
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the recovery of about 76% of the oil. In fact, the “subjective estimate” of the “total
actual fuel oil recovered” is 1400L from the estimated 2800L of fuel on the water.™?
Whether or not this equates to the recovery of half of the spilled oil is unclear, because
the 2800L figure may not represent the amount spilled ~ that too could have been
reduced by environmental farces, and the 2800L figure does not include amounts
recovered the previous night.”*® The Coast Guard’s report acknowledges that the
“nature and amount of fuel oil released from the vessel will be the subject of further
investigation by” Transport Canada.®® in short, it is unclear from the report what
portion of spilled oil was recovered. Trans Mountain’s unsupported assertion that 80%
of the released oil was recovered does not provide the Province with confidence that

this proportion of oil could in fact be recovered in the event of a spill.

Summary respecting marine transportation

102. In sum, the Province submits that the evidence on the record is not sufficient to show

that world class spill response capability would be in place in advance of the Project
commencing operations, though ultimatély this may be achieved. However, if the Board
were to recommend the issuance of a CPCN for the Project, the Province recommends
the improvement of several draft conditions, as set out in Appendix A, so as to ensure
that the requirements placed on Trans Mountain with respect to marine spill response

are clear, measurzble and enforceable.

First Nations involvement

103. An important issue for the Province in this proceeding is the extent to which First

Nations have had the opportunity to fully participate. It is important that the interests of
First Nations be fully considered by the Board. Many First Nations have been involved in

these proceedings. Indeed, the Province has relied on evidence submitted by them in

132
133
134

Ibid., p. 58.
Ibid., p. 57.
Ibid., p. 58.
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the preparation of this argument. This argument does not include any submissions on

whether the Board process has satisfied the honour of the Crown or other obligations to

First Nations.

Draft certificate conditions

104.

105.

ige6.

107.

if the Board decides to recommend that the Project be approved, then it is of the
utmost importance that such approval be accompanied by clear, measureable and

enforceable conditions.

The Province strongly supports the conditions the Board has proposed regarding leak
detection systems (draft condition No. 125}, Trans Mountain’s Emergency Management
Program {draft conditions No. 88, 117, 122, 123, and 124), and emergency response
training and exercises (draft conditions No. 116, 119, 120, and 136). That said, the
Province suggests improvements to the wording of these conditions, so as to ensure
they are clear and enforceable. In some instances, the Province also recommends the

addition of certain requirements to increase the effectiveness of the conditions.

With respect to the marine aspects of the project, Trans Mountain has proposed a
number of measures to reduce the potential for marine incidents, including the use of
escort tugs. Trans Mountain has also committed to enhanced marine spill response
capacity. The Province is supportive of these commitments. The Province has also
reviewed the conditions proposed in respect of these commitments, and is supportive
of them as well. While these have largely been included in draft condition No. 114, the
Province submits that the way in which this condition has been drafted lacks the
necessary clarity, measurability and enforceability that would make it effective — and,
therefore, suggestions are made for its improvement. The Province also recommends

the addition of certain requirements to increase the strength of the condition.

The Province’s recommendations for improvements to the proposed conditions, with

respect to both the pipeline and marine aspects of the Project, are attached as Appendix

A,
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108. in addition, the Province recommends the addition of a number of other conditions with
respect to the operation of the pipeline. The Province regards these as important means
to help ensure, as much as possible, that spills are prevented, or if they occur, spill

response is effective and timely. These additional conditions are set out in Appendix B.

ALL OF WHICH IS RESPECTFULLY SUBMITTED,

DATED: T&m)\ovrl;; L 2016

OLLA AT G
Elisabsth Graff \ Christo‘]:rl'u/er Jonesé

Counsel! for the Province of British Columbia
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STATEMENT OF FACTS

A) Alberta’s involvement before the National Energy Board

The Government of Alberta participated in the National Energy Board’s (“NEB”) section

32 Trans Mountain Pipeline Expansion Project (“Project™) hearings to assess the

environmental effects of the Project and whether it recommended that a certificate of

public convenience and necessity should issue for the Project. As noted in Alberta’s

Application to Participate in the NEB hearing process:’

2)

b)

d)

Alberta will be affected by this expansion application, as approval or denial of this

application will impact on the timely marketing of Alberta’s energy resources;

Alberta is responsible for the management of significant Crown energy resources in
the public interest, including responsibility for the administration of royalties. In
2012/13, Alberta collected approximately $6 Billion in crude oif and natural gas
royalties. In 2012, approximately 69 per cent of Alberta’s marketable natural gas
production and approximately 76 per cent of Alberta’s crude oil production were

exported beyvond Alberta’s borders to supply demand markets;

Alberta has a mandate {0 ensure responsible energy development and Alberta is
directly involved in ensuring Alberta’s energy resources are developed and
transported to markets responsibly. Consequently, as the owner of a significant
Crown resource, Alberta has an interest in the safe, responsible and efficient
transportation of crude oil and refined energy products supplying both Canadian

demand and world energy markets; and

Alberta is interested in the economic need for the Project.

Exhibit “1” to the Afﬁaavit of Dougla.s Robert Lammie executed April 10, 2017
(Lammie Affidavit)
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B) Atlberta’s interest in the Project

OnJ anvary 12, 2016, the Government of Alberta submitted written final argument under
direct signature of the Honourable Rachel Notley, Premier of Alberta, supporting
mmcreased tidewater market access for crude oil, asking the NEB to recommend that the
federal Cabinet provide timely approval of the Project and further asking that the NEB

attach sufficient conditions to address genuine concerns to avoid delay.”

As noted in Alberta’s submissions to the NEB, the Project will significantly increase
access to premium North East Asian markets, resulting in higher prices for both Western
Canadian heavy and light crude oil. The Project provides “market optionality™ — the
ability to react quickly to market conditions, moving crude supplies to higher priced
markets as supply and demand conditions change. Alberta’s interest in supporting the
pipeline Project is strong.® As Premier Notley explained, interprovincial pipeline energy
infrastructure that helps get Western Canadian energy resources to {vorld markets is in

the Canadian public interest:*

Alberta also has an interest in the development of the faw as it pertains to the NEB and
future interprovincial pipeline proposals, including the Energy East Pipeline Limited
Partnership Project (“Energy East™) that will be considered and decided by the NEB. As
the federal government has exclusive jurisdiction over interprovincial pipelines, Alberia
is essentially depcndént on the federal government in order to get its natural resources to
market, at Jeast via pipelines. This makes any review of these types of projects of

significant general importance to Alberta, its citizens, workers and businesses.’

8§ The conrt proceedings

The Applicants in these proceedings are challenging the NEB Report and
Recommendation and the federal Governor in Council’s Order in Council. Alberta has an
ongoing interest in the Project and seeks to intervene as the proceedings raise questions

of general importance.

o b W R

Lammie Affidavit Exhibit *2”

Lammie Affidavit para 7 and Exhibit “2” page 4
Lammie Affidavit para 6

Lammie Affidavit para 8
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ABJ0025

8. The question is whether the Attorney General of Alberta has established under Rule

110(c) that there is a matter of general importance before the court which permits the

Attorney General of Alberta to participate as an intervener in these proceedings.

9. Alberta’s position is that Alberta should be granted intervener status in these proceedings.

PARTIO  SUBMISSIONS

A) Special role for attorneys general

10.  Alberta applies under Rule 110(c) of the Federal Courts Rules for leave to intervene in

these proceedings. Rule 110 provides:

Questions of General Importance
Notice to Attorney General

110 Where a question of general importance is
raised in a proceeding, other than a question
referred to in section 57 of the Act,

{(a) any party may serve notice of the question
on the Attorney General of Canada and any
atiorney general of a province who may be
interested;

(b) the Court may direct the Administrator to .

bring the proceeding to the attention of the
Attorney General of Canada and any attorney
general of a province who may be interested;
and

(c) the Attorney General of Canada and the
attorney general of a province may apply for
leave to intervene.

Question d'importance générale

Signification au procureur general

119 Lorsqu'une question dimportance
generale, autre qu'une question visée & Particle
57 de Ia Loi, est soulevae dans une instance :

a) toute partie peut signifier un avis de la
question au procureur général du Canada et au
procuretr générai de toute province qui peut
étre intéressé;

b} l2 Cour peut ordonner a Fadministrateur de
porter Pinstance a Fattention du procureur
général du Canada et du procureur général de
toute province qui peut étre iniéressé;

¢) le procureur général du Canadaet le
procureur général de toute province peuvent
demander {"autorisation d'intervenir.
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Where the Court finds that there are questions of general importance, the Attorney
General of Canada and the attorney general of a province may apply for intervener

status.ﬁ

In Mikisew, Strayer J.A. stated that, "... Rule 110 contemplates a special role for
attorneys-general in addition to those contemplated under section 57 of the Federal
Courts Act and Rule 109."7

Historically. intervention in a case, particularly in the federal cowrts, was very nacrow.
The common Jaw restricted intervention to those who could demonstrate the litigation

would interfere with proprietary interests.®

Under the pre-1998 Federal Court Rules, there was no general provision for intervention
in the rules however a person could apply to be a party in an action if they could
demonstrate they had a direct inferest in the case under Rule 1716. That rule only applied
to actions but the courts drew analogies from the rule to add parties to motions and other

proceedings.”

At the Federal Court of Appeal, the attorneys general had an additional option to apply
under Rule 1101 1o become interveners “where any constitutional question or any
question of general importance™ was raised. The rule was in place since 1971 and uniil
1992 it was the only provision which addressed notice of constitutional questions,
Section 57 of the Federal Court Act was then introduced requiring notice o the attorneys
general on constitutional questions — leaving Rule 1101 relevant to broader questions of

general importance.'®

Mikisew Cree First Nation v Canada (Minister of Canadian Heritage), 2002 FCA 306;
2002 CarswellNat 2188 (Mikisew) at para 8 [TAB 1]; Rule 110, Federal Courts Rules
[TAB2]. '

Mikisew at para 8 [TAB 1]

Williston and Rolls, The Law of Civil Procedure (1970), p. 258 as cited in the Annotation
by W.A. Bogart in Encrgy Probe v Canada (Atomic Energy Control Board), 1984
CarswellNat 26, 1984 CarswellNat 637, [1984] 2 FC 138, affirmed 1984 CarswellNat
660 [1985}1 FC 563 (Energy Probe) [TAB 3]

Sgavias, Kinnear et al., Federal Court Rules extracts [TAB 4]

Sgayias, Kinnear ef al., Federal Court Rules extracts [TAB 4]

3
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Former Federal Cowrt Rule 1101 provided:"

Where any constitutional question or any question of general

impertance is reised by any matter before the Court,

{a ) any party may serve a notice on the Attorney General of
Canada or the Attorney General of any province who may be

interested,

(b } the Cowrt or the Chief Justice may direct the Registry to bring
the matter to the attention of the Attorney General of Canada or

the Attorney General of any province who may be interested, and

{c ) the Attorney General of Canada or the Attomey General of
any province may apply for leave to intervene or for leave to file a

memorandum of facts and law and fo appear by counsel and take

* part in the hearing.

Rule 109 test is rot applicable to a Rule 110 application

Rule 109 specificaily requires that interveners under that Rule describe how they wish to
participate in the proceeding and how that participation will assist the determination of a
factual or legal issue related to the proceeding. The test for Rule 109 is as set out in
Pictou'® and aligns with the statutory provision and policy considerations to limit the
scope of proceedings and minimize intermeddling. This requirement is not found in Rule
110, nor is it required as the numbers of attomeys general are m'anageébiy finite. The
context and history of Rule 110 suggest that it is intended to be broadly interpreted to
give the attorneys general significant opportunity to address all questions of general

importance in the proceeding,

Sgayias, Kinnear ef al., Federal Cowrt Rules extracts [TAB 4]
Canada (Attorney General) v Pictou Landing Band Coumrl {2014), 2014 FCA 21, 2014
CarswellNat 149 at para 11 [TAB 5]
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Although not numerous, the cases determined under the old Rule 1101 (which did not
involve constitutional questions) elucidate what a court might find to be of “general
importance” under Rule 110, Intervener status was granted 1o the Attorney General of
Canada under Rule 1101 and 1716(2)(b) in cases involving the creation of a national
potato marketing agency,” workplace safety,' the Atomic Energy Control Board, '

trademarks '® and the Canadian Radio-Television Commission,'’

Requirement for attorney general to intervene

a)} Protecting the public interest

19

20.

An attorney general aray intervene to protect a Crown interest as it is not quantitatively
different from the right of any other person appearing before a court to make
representations when their interests may be affected by a court decision.'® However, a

direct public interest is not required.

In Vancouver Wharves, it was argued that the Attorney General had no “direct public
interest” in the proceeding and that the Attorney General must have such an interest in
the outcome of the case in order to be added as a respondent. The Court rejected this
argument and found that “workplace safety is important generally and is certainly in the
public interest”."” Similarly, the Court in Mikisew found matters were of general

importance even though they did not “directly affect” the provincial government.®

Irving Pulp & Paper Lid v National Farm Products Marketing Council, 1988
CarswellNat 805, 21 FTR 226 at paras 2 and 3 No reasons were given, [TAB 6]
Vancouver Wharves Ltd v Canada (Regional Safety Officer), 1996 CarsweilNat 164, 107
FTR 306 at para 42 (Vancouver Wharves) [TAB 7}

Energy Probe FC at paras 17 and 18; FCA at paras 13, 14 and 34 [TAB 3]

The Molson Companies Limited v Beauregard, 1986 CarswellNat 1038, 36 ACWS (2d)
12 at paras 5 10 8 {Bemuregard) [TAB 8}

CRTC v Teleprompter Cable Communications Corp, [1972] FC 1265 (CA) at para 2. The
Federal Court on its own motion added the Attorney General as a party to the action for 2
declaration against the CRTC. FCA affirmed. [TAB 9]

Energy Probe FC at para 18 [TAB 3}

Vancouver Wharves at paras 36, 37, 41 and 42 [TAB 7]

Mikisew at para 8 [Tab 1}
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b} Mo “genvine or clear” public interest required

21.

22,

In Beauregard, the Attorney General of Canada applied to be a party under old Rule
1716(2)b). The Court found that there was a public interest in the appeal as the nature of
the application (an appeal under s, 44 of the Trademark Acf), was to consider what was in
fact in the public interest. The argument was made by the applicant that the interest must
be “clear or genuine” for the Attorney General to participate but the Court disagreed and
said it simply needed to be in the public interest. This is analogous to the NEB’s role to
determine that the Project satisfies the need for public convenience and necessity. Who

better to speak to the convenience and necessity than one of the provinees impacted?*!

Public inferest found where one speaks on behalf of a broad segment of public

The reasoning of Justice Stratas in the Northern Gateway/Gircaala case is also
informative. The analysis of the Canadian Association of Petroleum Producer’s
(“CAPP”) intervention is particularly instructive as the Cowrt recognized that the
association appeared to be doing nothing more than advancing submissions that the
project proponent could advar;ce- Nonetheless, the Court tied the intervention to the
“public interest” aspect of the approval and found that the association was well placed to
speak on behalf of a broad segment of the public affected by the decision. The Court
noted (i) the need to be exposed to perspectives beyond those offered by the parties; (ii)
the fact that there was “an array of voices on one side and relatively few on the other
side”; and (iil} the association’s significant involvement in the p.rocess below. Although
CAPP applied under Rule 109, the analysis is also suitable to an application by Alberta to

participate under Rule 110.%

21

Beauregard at paras 5 to 8 {TAB 8]
Giraala Nation v Canada, 2015 FCA 73 at paras 32, 34, 36 to 38 (Northern
Gateway/Gitxaala) [TAB 10}
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The questions of general importance
Leave will be granted where an issue before the Court is one of general public

importance and of such a nature that the Court deems it beneficial to hear the attorney

In reviewing the judicial review applications the following mattess are of general

a) Important national and provincial economic impact

Alberta is impacted because this Project is partially located in Alberta (Edmonton to the
British Columbia border), and the Project will facilitate material access to new markets.
The approved Project will impact the timely marketing of Alberta’s energy resources.
Alberta is best positioned to speak to the potential impacts of this decision on Alberta’s
economy and market access, and can offer a provincial perspective on the benefits of the

Project that may not be expressed by either Respondent, Trans Mountain or Canada.”

Further, the appropriate assessment of upstream greenhouse gases (“GHG™) emissions as
part of major interprovincial pipeline projects is a question of general importance, and
one which Alberta is uniquely situated to address in terms of provincial regulation.® The
Governor in Council’s Order in Council expressly refers to Alberta’s Climate Leadership
Plan, and the commitment to cap oil sands emissions, as part of its decision. Alberta is in
the best position 1o speak to the relevance of Alberta’s Climate Leadership Plan 1o the

assessmernt of upstream GHG emissions,

It is alleged that the NEB or Governor in Council failed to discharge its obligations under
ss. 52 or 54 of the NEB Act by failing to balance the costs and benefits in determining the
public intezest. {See Burnaby A-224-16 at paras 56-59; Burnaby A-75-17 at paras 37, 42-
45; TWN A-78-17 at para 61} NEB Act Excerpts [Tab 15]. See also Lammie Affidavit at

D)
23,
general on the matter.™
24.
importance fo Alberta.
25.
26.
zi Energy Probe at para 18 [TAB 7}
5
”s para

It is alleged that the NEB failed to consider upstream effects of the project, including
greenhouse gas {GHG) emissions. (See Burnaby A-224-16 at para 58; Vancouver A-225-
16 at para 42} See also Lammie Affidavit Exhibit “2” at page 2

9
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b) Certainty of process is in the public interest

It is of general importance to Alberta that there are clear, consistent and predictable rules
and processes to facilitate the consideration of resource development projects in the
public interest. There must be certainty in the process. Predictability of process fosters

certainty,

() Implications for future interprovincial pipeline projects

The Applicants® ability to challenge the NEB's Recommendation Report and its
consideration of the “public Interest” under the National Energy Board Aet ("NEB Act™)
is a question of general importance, The NEB has exclusive jurisdiction to review and
make recommendations on interprovincial pipelines; the ability to chatlenge the NEB's
Recommendation Report will impact future interprovincial pipeline applications,
including Energy East, which will have direct impacts on the timely marketing of
Alberta’s energy resources. Alberta’s interest is grounded in the need for regulatory

certainty, particulariy as it relates to energy resource development.?®
(i) Certainty in consultations

Several of the applicants identify a wide range of issues around the duty o consult. It is
of general importance that there are clear, consistent and predictable rules and processes
to facilitate the consideration of resource development projects in the public interest ina

manner that respects section 35 of the Constitution Act 1982

Alberta has songht and obtained leave to intervene at the Federai Court of Appeal and
Supreme Court of Canada in numerous cases raising important aboriginal law questions
involving the Crown’s duty to consult as well as the role of regulatory tribunals.

Exarnples include:

26

Lammie Affidavit at para 8
10
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a) Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2004
FCA 66

b) Stending Buffalo Dakota First Nation v Enbridge P{a;zlfnes Inc., 2009 FCA 308
&) Daniels v Canada (Minister of Indian and Northern Affairs), 2014 FCA 101

d} Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73

e) Taku River Thingit First Nation v. British Columbia, 2004 SCC 74

f) Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005
SCC 69

¢) Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43

Governments need a level of flexibility in determining how to meet consultation
obligations, and governments need latitude to organize their regulatory schemes to meet
governmental objectives. Flexibility and practicality are important considerations in order
to balance the public interest in resource development generally with the need to

teconeile the interests of aboriginal communiiies with other interests in society.

Several of the applicants also advocate for a determination of potential infringement of

aboriginal or treaty rights, reverting to a pre-Haida™ framework (i.e. Sparrow™) that

_ removes certainty in the NEB process. Substantive aboriginal and treaty rights litigation,

including infringement litigation, is of general importance to First Nations and Canadian
éociety as a whole. These issues are serious and require proper adjudication to reflect the
importance of section 35 rights, while at the same time recognizing that constitutional
rights are not absolute. The Haida framework can appropriately address the First Nations
concerns, and balance and reconcile these concerns with the broader public interest, while
taking into account risks and potential impacts to rights. There is no principled reason to
revert back to the Sparrow framework analysis. Project specific regulatory processes and
summary judicial review proceedings are not the appropriate venue o address substantive

rights issues.

27
3

Haida Nation v British Columbia (Minister of Forests), 2004 SCC 73
Rv Sparrow, [1990] 1 SCR 1075

11
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Alberta is responsible for the management of provincial Crown land and resources and is
responsible for discharging consultation obligations that may be owed under Alberta’s
historical treaties. Alberta has a First Nations consultation policy (and related guidelines)
concerning land and resource dispositions within Alberta.”” Alberta has a significant legal
interest in the development of section 35 jurisprudence. Alberta can offer this Court a

provincial perspective on the consultation and infringement questions raised in this

(iii} Certainty in the interpretation of CEAA 2012 and SARA

i. responsible authorities have broad discretion to scope a project;m in fact,
Canadian Enviromnental Assessment Act, 2012 (“CEAA 20127} is explicit
that a responsible authority may consider the scope of various factors under s,
19(1) of CEAA 2012 and

ii. it is proper and reasonable to include conditions which contemplate further
studies as part of the CEAA4 2012 process.”® CEAA 2612 is an assessment tool;
it does not require compiete information on ail aspects of the project before a
recommendation or decision is made to proceed with the project. To impose
such a requirement on joint review panels would mean that finality in the

enviropmental assessment process will never be achjeved,”

33.

proceeding.
34.  Alberta supports the position that:
b3

Lammie Affidavit at para 10

Greenpeace Canada v Canada (dttorney General), 2016 FCA 114 at paras 41 and 58.
(Greenpeace Canada) [TAB 11]

Section 19(2)(a) of CEA4 2012 [TAB 12}

Greenpeace Canada, 2014 FC 1124 at paras 56-60, upheld on appeal 2016 FCA 114
[TAB 11] :

Alberta Wilderness Assn v Express Pipelines Ltd, 1996 CarsweliNat 96] (Fed CA), at
paras 10, 13-14 [TAB 13}

12
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Several applicants raise issnes around the NEB's scope of review of the Project and
imposition of conditions.* The Court’s interpretation of CEA4 2012 is a question of
general importance that has implications for current and future projects subject to CEAA4

2012:

i. where Alberta is the project proponent;
ii. forjoint review panels involving Alberta regulatory tribunals; and

" iif. for future interprovincial pipeline applications under CEA4 2012 and the NEB
Aet which will impact Alberta.

Alberta is the project proponent for two projects currently under CEAA4 2012 review.
Further, there are currently three joint review panels invoiving Alberta regulatory
tribunals and CEAA 2072 with respect to oil sands, coal development, and hydro-electric
power generation. Alberta has also applied to intervene in the Energy East NEB review
under CEAA4 2012 and the NEB Act. P 1t is important that the NEB's discretion to
determine the scope of pipeline projects be upheld, and that this scope is within areas of

its jurisdiction. Certainty in the interpretation of CEAA4 2012 is of importance to Alberta,

Likewise, some applicants advocate broadening the scope of the Species at Risk Act
(“SARA™).% The court’s interpretation of ss. 77 and 79 of S4RA are questions of general
importance that have implications for future CE44 2012 reviews, such as Energy East.
Section 79 of S4RA should not be used to determine or broaden the scope of a project
designated under CEAd4 2012. Once the scope of a project is determined under CE44
2012, the responsible authority (stich as the NEB) can then determine whether s. 79 of
SARA applies. Section 77 of SARA ts only triggered if 2 person or body authorizes an

activity under 2 federal act that destroys critical habitat of a listed species.

35
36

See Burnaby A-224-16 paras 48-51; Burnaby A-75-17 paras 34-41; Squamish A-77-17 at
paras 61-63; Raincoast A-218-16 at paras 15-19; Raincoast A-84-17 at paras 27-34.
Lammie Affidavit para 9

SARA excerpts [TAB 14] See Raincoast A-218-16 at paras 20-33; Raincoast A-84-17 at
paras 25-37.
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Conclusion

With respect to these proceedings, the NEB’s role is analogous to the trademark panel in
Beauregard,” as the point of the process is to determine if the Project satisfies the need
for public convenience and necessity — i.e. a consideration of the public interest. Alberta

should be granted intervener siatus as:

i.  the process is intended to address public convenience and necessity — Alberta has
a unique and broader perspective to bring than the parties to the actions;
ii.  Alberta’s perspective in support of the Canada Order in Council balances out the
array of voices on the other side; and

iii,  Alberta was involved in the process below. *®
‘Alberta has a stake in protecting Alberta public interests.

The Project is of general public importance and Alberta respectfully requests this Court
to hear the Attorney General of Alberta on this matter.

PARTIV  ORDER QUGHT

40,

Alberta requests an order granting the Attorney General of Alberta leave to intervene in
the within proceedings, leave to file written submissions and leave to present oral

argumnent at the hearing.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 12" day of April, 2017.

JUSTICE AND SOLICITOR GENERAL

,r-""’""-ﬁ-_-'_#_-';’

\_:\-/‘T_?‘;‘h}\ b ,-& f"-ﬂ
Marta Bors™ S
Counsel for the Attomey General of Aiberta

n
33

Beauregard at para 5 [TAB 8]
Northern Gateway/Gitxaale at paras 36 fo 38 [TAB 10}
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