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MINISTRY OF ATTORNEY GENERAL
GAMING POLICY AND ENFORCEMENT BRANCH
AND MINISTRY OF FINANCE

JOINT DECISION NOTE

PURPOSE: For information and decision for the Honourable David Eby, QC, Attorney
General and the Honourable Carole James, Deputy Premier and Minister
of Finance

ISSUE: To provide information and suggest a strategic approach to addressing
money laundering and tax evasion in British Columbia’s real estate sector.

SUMMARY:

The establishment of a task force to address money laundering and tax evasion in the
real estate sector was an NDP election platform commitment. In November 2017, a
Cabinet Submission was put forward to seek approval to implement this commitment.

Upon review, the Priorities and Accountabilities Committee requested further work to
s.12

The Gaming Policy and Enforcement Branch (GPEB) was assigned to develop a work
plan for a multi-agency response to the issue. GPEB has identified areas within
government that are currently working on matters related to tax evasion and money
laundering in the real estate sector, and has considered how existing work may be
coordinated to address these specific issues.

The Ministry of Finance has been participating in a federal, provincial and municipal
housing working group. Core members of the working group are Canada, BC, Ontario,
Vancouver, and Toronto — federal and provincial regulators have also participated in the
group. Discussion has centered on a wide range of housing issues including money
laundering, tax evasion, and other compliance issues. The Ministry of Finance is now
working on potential legislative amendments to address challenges faced by the Royal
Canadian Mounted Police (RCMP) and the Canada Revenue Agency (CRA) in fulfilling
their compliance mandate.

There is also ongoing intra and inter-governmental policy work underway to address
certain vulnerabilities in the real estate sector; however, these may be tangentially
related to money laundering and tax evasion. There is currently no strategic and

coordinated approach addressing these issues across government. $16
s.16
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BACKGROUND:

The 2017 NDP election platform included a commitment to “...establish a multi-agency
task force to fight fraud and money laundering in the BC real estate marketplace.”
Ministerial mandate letters outline accountabilities linked to this commitment:
o The Minister of Finance was directed to “...reduce tax fraud and money laundering
in the B.C. real estate marketplace. 2
o The Minister of Municipal Affairs and Housing was directed to assist in “address[ing]
speculation, tax fraud and money laundering in the housing market.”

' See p. 6 at https://action.bcndp.ca/page/-/becndp/docs/BC-NDP-Platform-2017.pdf

% See p. 2 at https://www2.gov.bc.ca/assets/gov/government/ministries-organizations/premier-cabinet-
mlas/minister-letter/james-mandate.pdf

% See p. 3 at https://www2.gov.bc.ca/assets/gov/government/ministries-organizations/premier-cabinet-
mlas/minister-letter/robinson-mandate.pdf
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¢ |In November 2017, the Ministry of Attorney General prepared a Cabinet Submission
s.12

e The Priorities and Accountabilities (P & A) Committee reviewed the proposal on

November 2™ 2017 s.12
.12

e The Deputy Attorney General requested GPEB to propose an approach and work plan
for a multi-agency response to money laundering and tax evasion® in the real estate
sector.

DISCUSSION:

e There are three indicators of indicate jurisdiction’s vulnerability to money laundering and
tax evasion in the real estate sector, all of which are at play in the BC’s real estate
market: (1) opaque beneficial-ownership structures; (2) low compliance with reporting
accountabilities, and; (3) opportunities to create complex, layered, and high-value
transactions. Opaque beneficial ownership structures and opportunities to create
complex, layered and high-value transactions are applicable to Canada as a whole and
to each province in Canada (although the latter is accentuated in speculative and
inflated housing markets). Low compliance with reporting accountabilities is likely much
more prevalent in BC (and other provinces like Ontario). This is because significant
housing price growth in those provinces has led to potentially large financial gains,
which leads to speculative purchasing behaviour and can incent non-compliance with
federal and BC reporting and tax obligations.

1. Opaque ownership structures

e Individuals seeking to engage in money laundering or tax evasion can obscure
beneficial-ownership over their assets. The beneficial owner is the individual or entity
that actually owns the asset or is otherwise the primary beneficiary of the interest.

e Beneficial-owners may establish corporate entities or nominate other individuals to hold
title over real estate assets in trust, obscuring the nature of their residential ties. This
can mitigate liability for some domestic taxes or relevant tax liabilities in countries that

*It is important to distinguish between tax avoidance (the legal use of the tax system to modify financial

position to mitigate tax liability) and evasion (the illegal use of the tax system to avoid tax liability).
s.13
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have entered a tax treaty with Canada. Opportunities to obscure beneficial-ownership
are also relevant to money laundering operations, as illicit funds may be channeled
through corporate entities or nominees before being invested in the real estate sector.

A recent decision of the Supreme Court of British Columbia (Fu v. Zhu, 2018 BCSC 9)
considered a civil dispute related to several real estate transactions in British Columbia.
The case highlighted the willingness of various parties to use opaque beneficial-
ownership structures to gain an economic advantage, including the evasion of capital
restrictions in China, mitigation of domestic tax liability, and retention of favourable
mortgage terms. The decision generated wide publicity for issues related to beneficial-
ownership in British Columbia’s real estate sector.

Without robust beneficial-ownership disclosure requirements, government has limited
means to collect and monitor beneficial-ownership information related to the real estate
sector to assist in anti-money laundering and tax compliance initiatives.

. Non-compliance with reporting requirements

Under the federal Proceeds of Crime (Money Laundering) and Terrorist Financing Act
(PCMLFTA), certain “reporting entities” (which include real estate developers, brokers,
and sales representatives) must file large cash transaction reports with the Financial
Transactions and Reports Analysis Centre of Canada (FINTRAC) in some
circumstances.

There is evidence that the real estate sector has low compliance with this reporting
requirement. Between 2012 and June 2016, FINTRAC found “significant” deficiencies
in the practices at 468 of 823 Canadian real estate firms surveyed (57%) and “very
significant” deficiencies at 28 (3.4%).

Low compliance diminishes FINTRAC's ability to pursue cases of potential money
laundering, and may signal that Canada’s real estate sector is a low-risk vehicle for
money laundering operations

s.16
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. Complex, layered, and high-value transactions

Real estate transactions are often complex and require specialized intermediaries for
services such as real estate brokerage, conveyance, and financial services. The use of
various intermediaries increases vulnerability to money laundering and tax evasion.

This vulnerability is accentuated in speculative and inflated markets - the potential to
structure complex transactions in high-value assets make the sector an attractive site
for money laundering and tax evasion.

A review of money laundering investigations found that 50 percent of cases involved
lawyers, and 38 percent involved real estate agents.®

Real estate agents and brokers are required to report large cash transactions to
FINTRAC. It is generally the case that lawyers (and mortgage brokers) handle money
transactions and are therefore more likely to encounter the types of situations that
FINTRAC is concerned about under its reporting framework.

However, there is evidence of low compliance with this requirement across Canada.
While lawyers were once designated as a reporting entity under the PCMLTFA, a 2015
decision at the Supreme Court of Canada struck down the reporting requirement for the
profession on the grounds that it may compromise solicitor-client privilege.6

Relevant policy initiatives

Ministry of Finance has been participating in a cross-government working group on a
range of housing issues. The core membership includes the governments of Canada,
British Columbia, Ontario, and the cities of Vancouver and Toronto. Topics have
included money laundering, tax policy, information sharing, and the national housing
strategy.

s.16

® The investigations were conducted by the Royal Canadian Mounted Police (RCMP). See:
Schneider, S. (2004). Money Laundering in Canada: An Analysis of RCMP Cases. Nathanson Centre for
the Study of Organization Crime and Corruption.

® Canada (Attorney General) v. Federation of Law Societies of Canada. 2015 SCC 7
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e The Ministry of Finance is also currently engaged in work related to beneficial-
ownership disclosure rules in BC, which includes:

o Leading work with the Ministry of Forests, Lands, Natural Resource Operations and
Rural Development (FLNRORD) and the Land Title and Survey Authority (LTSA)
regarding options to amend the Land Title Act to require disclosure of beneficial
interest in land;

o Leading work with the Ministry of Citizen’s Services regarding proposals for
improved transparency rules in the corporate registry, and;

o Participating in the federal-provincial-territorial (FPT) “Working Group on Improving
Beneficial Ownership Transparency in Canada,” convened to develop proposals to
improve the availability of beneficial-ownership information across Canada through
coordinated legislative changes to business incorporation acts (federally and in all
provinces). In December, 2017, federal/provincial/territorial Ministers of Finance
reached an agreement and announced they each intend to table legislative changes
by July 1, 2019 to ensure corporations hold accurate and up to date information on
beneficial owners that will be available to law enforcement, tax and other
authorities.” This is an interim step until a complete set of coordinated legislative
amendments can be developed and tabled by all governments in Canada to require
the disclosure of beneficial ownership with corporate registries.

e The Government of British Columbia has limited options to unilaterally address tax
evasion concerns, as the Canada Revenue Agency (CRA) has the bulk of auditing
authority. However, the Ministry of Finance has developed a list of amendments to
British Columbia’s statutes designed to help address tax evasion and improve tax
compliance.

o Real estate licensees and brokerages are licensed under the Real Estate Services Act
(RESA). Under RESA, the Superintendent of Real Estate has the power to establish
rules of professional conduct which are administered by the Real Estate Council of BC
(RECBC).

s.13

o GPEB also identified that the Ministry of Forests, Lands, Natural Resource Operations
and Rural Development (FLNRORD) and the Ministry of Citizen’s Services are each
engaged in policy work relevant to vulnerabilities to money laundering and tax evasion
in the real estate sector.

” See the news release, backgrounder and agreement at the following links: https://www.fin.gc.ca/n17/17-122-
eng.asp; https://www.fin.gc.ca/n17/data/17-122 3-eng.asp; https://www.fin.gc.ca/n17/data/17-122_4-eng.asp

7

Page 7 of 21MAG-2018-86175



Cliff: 543699
Date Prepared: February 1 2018

s.13,5.16

NEXT STEPS

While Ministry of Finance has been participating in a cross-government working group
on housing issues and there is a range of ongoing intra and inter-governmental policy
work currently being pursued to address certain vulnerabilities, government currently
does not have the ability to provide strategic oversight to achieve coordination across
ministries and relevant policy areas.

s.13
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APPENDIX D: Contact information for Key Business Areas within the BC

Government

Ministry/ Branch Task/ area Contact

Agency

Ministry of Attorney Gaming Policy and | Money laundering in the gaming Michele Jaggi-Smith

General Enforcement sector. Executive Director, Strategic

Branch Policy and Projects Division

Michele.JaggiSmith@gov.bc.
ca

Ministry of Public Policing and Providing information on law Wayne Rideout

Safety and Solicitor
General

Security Branch

enforcement resources and
implications with respect to anti-
money laundering

Executive Director, Serious &
Organized Crime Initiatives
Wayne.Rideout@gov.bc.ca

Ministry of Finance

Financial and
Corporate Sector
Policy Branch

Pursuing transparency in corporate
governance (beneficial-ownership
disclosure rules) with respect to the
real estate sector.

Participation in the FPT Working
Group on Improving Beneficial
Ownership Transparency in Canada

Amendments to REDMA to add
transparency to the market for
assignment of pre-construction
condominium purchase and sale
agreements

Joseph Primeau
A/Executive Director

Policy and Legislation
Division
Joseph.Primeau@gov.bc.ca

Ministry of Finance

Tax Policy Branch

Participation in FPT Working Group
on Improving Beneficial Ownership
Transparency in Canada

Participation in cross-government
working group on a wide ranging set
of housing issues

Andrew Avis

Strategic Advisor, Policy and
Legislation Division
andrew.avis@gov.bc.ca

Ministry of Municipal
Affairs and Housing

Housing Policy
Branch

Leading in the development of a
provincial housing affordability
strategy

Doug Page

Director of Policy and
Legislation
Doug.Page@gov.bc.ca

Office of the
Superintendent of
Real Estate

N/A

Thomas Taller

Managing Director, Policy
and Oversight

Office of the Superintendent
of Real Estate
thomas.taller@gov.bc.ca

Page 15 of 21MAG-2018-86175




Page 16 to/a Page 21
Withheld pursuant to/removed as

s.14



